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Gould,    Banks   &   Co.,    476    Broadway, 

NEW   YORK: 

t 

Banks,  Gould  &;  Co.,  144  Nassau  Stb»t. 
1868. 


• 


Enterad  accordinff  to  act  of  Cangnm,  in  the  year  «ne  thoumnd  eiffht  hundred  and  fifty-elffht. 

Br  GOULD,  BANKS  &  GO. 

in  the  clerk's  office  of  the  district  court  of  the  northern  dutrict  of  New  York. 
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FIRST  JUDICIAL   DISTRICT. 

Class  1.  WILLIAM  MITCHELL.^ 
"  2.  JAMES  J.  ROOSEVELT. 
"      "   HENRY  E.  DAVIES. 

3.  THOMAS  W.  CLERKE. 

4.  .CHARLES  A.  PEABODY. 

SECOND   JUDICIAL   DISTRI(0| 

L  JOHN  W.  BROWN.f 
2.  SELAH  B.  STRONG  * 
3   LUCIEN  BIRDSEYB. 
4.  JAMES  EMOTT. 


THIRD  JUDICIAL   DISTRICT. 

L  MALBONB  WATSON.J 
DEODATUS  WRIGHT.g 

2.  WILLIAM  B.  WRIGHT .♦ 

3.  IRA  HARRIS. 

4.  GEORGE  GOULD. 
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FOURTH   JUDICIAL   DISTRICT. 

!••  CORNELIUS  L.  ALLEN.* 
4.  AMAZIAH  B.  JAMES. 
%.  ENOCH  H.  ROSEKRANS. 
4.  ALONZO  C.  PAIGE.f 
(3) 


ir  JUSTICES  OF  THE  SUPREME  COURT. 

FIFTH  JUD^IAL  DI8TEI0T. 

Class  1.  FREDERICK  W.  HUBBARD  * 
"      2.  DANIEL  PRATT. 
"      3.  WILLIAM  J.  BACON. 
"      4.  WILLIAM  F.  ALLEN. 

SIXTH  JUDICIAL  DI8TBI0T. 

«  1.  WILLIAM  H.  SHANKLAND.f 

"  2.  HIRAM  GRAY.* 

"  3.  CHARLES  MASON. 

"  4.  RANSOM  BALCOM. 

SEVENTH  JUDICIAL  DISTRICT. 

"  1.  THOMAS  A.  JOHNSON.* 

"  2.  THERON  R.  STRONG. 

«  3.  HENRY  WELLES. 

"  4.  ERASMUS  DARWIN  SMITH. 

EIGHTH  JUDICIAL  DISTRICT. 

•      «  L  LEVI  F.  BOWEN.f 

"  2.  JAMES  MULLETT  * 

"  3.  BENJAMIN  F.  GREENE. 

«  4.  RICHARD  P.  MARVIN. 

*  Presidiog  Jnstioe. 
t  Sitting  in  the  Court  of  Appoals. 
t  Died  April,  1857. 

$  Appointed  by  the  Goveraor,  to  fill  the  racancy  caused  by  the  death  oT  Judge 
Watson. 
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Deto  and  Travis  vs.  Bleakley. 

B.  leased  to  A.  and  I.  certain  premises,  for  brick  making'purposes,  by  lease,  dated 
Jan.  25, 1858,  "  fh>m  tbe  Ist  day  of  April  next,  for  and  during  and  until  tho 
fhll  end  and  term  of  five  years,"  thence  next  ensuing,  &«.,  yielding  and  pay- 
ing therefor  unto  the  lessor,  yearly  and  every  year,  tbe  yearly  rent  or  sum  of 
S4000,  "  in  equal  quarter  yearly  payments,  to  wit,  on  the  first  days  of  April, 
July,  October  and  January,  in  each  and  every  year  during  the  said  term." 
The  lease  also  contained  a  covenant  on  the  part  of  tho  lessees,  to  the  efiect 
that  they  would  at  all  times  have  and  leave  upon  said  yard,  brick  enough  to 
secure  one  quarter's  rent,  and  in  case  of  default  in  the  payment  of  such  rent, 
the  lessor  was  authorized  either  to  re-enter  and  take  possession  of  the  premises, 
or  to  enter  upon  said  yard  and  take  therefrom,  and  sell  at  fhir  market  prices, 
brick  enough  to  pay  the  rent  so  in  arrear  and  unpaid.  Held  that  the  term 
commenced  on  the  1st  day  of  April,  1858,  and  included  that  day ;  and  that 
the  first  quarter's  rent  was  payable  on  that  day,  in  advance. 

Held  alsOf  that  the  rent  for  the  quarter  commencing  October  1,  1864,  and  end- 
ing January  1, 1855,  was  payable  by  the  terms  of  the  lease,  on  the  first  day 
of  October,  in  advance ;  and  that  upon  its  remaining  unpaid,  the  lessor  was 
justified  in  entering  upon  the  premises  and  selling  brick  enough  to  satisfy 
such  rent. 
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10  CASES  IN  THE  SUPREME  COURT. 

Deyo  V.  Bleakley. 

APPEAL  by  the  defendant  from  a  judgment  entered  at  a 
special  term,  after  a  trial  at  the  circuit,  before  a  justice  of 
the  court,  without  a  jury.  The  action  was  brought  to  recover 
the  value  of  a  quantity  of  brick  taken  by  the  defendant  from 
premises  occupied  by  the  plaintifiFs.  The  defendant  leased  cer- 
tain premises  at  Verplanck,  in  Westchester  county,  for  brick 
making  purposes,  to  Aaron  and  Isaac  Mackey,  by  lease,  dated 
January  25th,  1853,  "from  the  1st  day  of  April  next,  for 
and  during  and  until  the  full  end  and  term  of  five  years,  thence 
next  ensuing,  and  fully  to  be  completed  and  ended,  yielding  and 
paying  therefor  unto  the  said  party  of  the  first  part,  his  heirs  and 
assigns,  yearly  and  every  year,  during  the  said  term  hereby 
granted,  the  yearly  rent  or  sum  of  four  thousand  dollars,  lawful 
money  of  the  United  States,  in  equal  quarter  yearly  payments, 
to  wit,  on  the  first  days  of  April,  July,  October  and  January,  in 
each  and  every  year  during  the  said  term."  The  lease  also  con- 
tained a  covenant  on  the  part  of  the  lessees,  to  the  effect  that  they 
would  at  all  times  have  and  leave  upon  s^d  yard  brick  enough 
to  secure  one  quarter's  rent,  and  in  case  of  default  in  the  payment 
of  such  rent,  the  lessor  was  authori^^ed  either  to  re-enter  and 
take  possession  of  the  premises,  or  to  enter  upon  said  yard  and 
take  therefrom,  and  sell  at  fair  market  prices,  brick  enough  to  pay 
the  rent  so  in  arrear  and  unpaid.  The  defendant  entered  under 
the  power  contained  in  the  last  named  clause,  and  took  brick  of 
the  value  of  $414,  for  the  payment  of  the  rent  of  said  premises, 
for  the  quarter  beginning  October  1,  1854,  and  ending  January 
1,  1855.  The  brick  were  so  taken  by  the  defendant,  October 
17,  1854,  claiming  that  the  rent  of  said  premises  was  payable 
in  advance. 

The  plaintiffs  were  assignees  of  Aaron  Mackey.  one  of  the  les- 
sees, and  the  brick  in  question  were  taken  from  their  possession. 
Two  quarter's  rent  of  the  premises,  which  accrued  from  April  1, 
1854,  to  October  1, 1854,  was  paid  by  two  notes  dated  on  or  about 
the  first  days  of  April  and  July,  1854,  payable  some  two  months 
after  date,  with  interest.  The  above  are  all  the  facts  material 
to  the  case,  and  were  admitted  by  the  parties.     The  judge  who 
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held  the  circuit  decided  that  the  rent  was  not  payable  in  ad- 
vance, and  ordered  judgment  for  the  plaintiffs  for  the  value  of 
the  brick. 

Ferris  ^  Frost,  for  the  plaintiffs. 

D.  W.  Travis,  for  the  defendant. 

By  the  Court,  Birdseye,  J.  There  are  few  subjects  upon 
which  greater  diversity  of  opinion  has  prevailed  than  in  regard 
to  the  manner  in  which  time  should  be  computed,  in  the  case 
of  a. contract  like  the  lease  in  question  in  this  action.  The  na- 
ture of  the  conflict  that  existed  for  a  very  long  time  upon  the 
subject,  clearly  appears  from  the  review  of  the  previous  cases 
made  by  Lord  Mansfield,  in  Pugh  v.  The  Duke  of  Leeds,  in 
Cowper,  714.  The  true  rule  was  undoubtedly  laid  down  in 
that  case,  that  the  word  ^^from"  a  day,  may  either  indude  or 
exclude  that  day,  according  to  the  context  and  subject  matter. 
And  the  court  will  construe  it  so  as  to  effectuate  the  intentions 
of  the  parties,  and  not  to  destroy  them.  It  is  at  the  least  very 
singular  that  the  learned  court  which  delivered  this  luminous 
decision  should,  but  three  years  before,  have  given  precisely  an 
opposite  judgment  upon  almost  precisely  the  same  state  of  facts. 
{See  Doe  v.  Watton,  Cowper,  189.) 

The  rule  adopted  in  Pugh  v.  The  Duke  of  Leeds  is  well 
stated  in  2  Parsons  on  Contracts,  175,  thus :  that  the  compu- 
tation shall  always  conform  to  the  intention  of  the  parties,  so 
&r  as  that  can  be  ascertained  from  the  contract,  aided  by  all 
admissible  evidence. 

Let  us  look  at  the  terms  of  this  whole  contract,  in  the  light 
of  these  principles.  The  lease  bears  date  January  25,  1853. 
The  premises  granted  are  a  brick  yard  ;  and  the  landlord  agrees 
to  leave  upon  the  yard  all  lumber  then  on  said  yard,  and  used 
for  the  purpose  of  manufacturing  brick  thereon,  all  arch  irons 
and  doors,  and  all  wheelbarrows  then  thereon,  theretofore  used 
by  Bennett,  (the  former  occupant.)  It  also  clearly  appears  that 
there  were  upon  the  leased  premises,  shafting,  machinery  fix- 
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tures,  sheds,  pits,  boarding  houses,  barn  and  stables ;  and  also 
that  the  clay  for  making  the  brick  was  to  be  taken  from  pits 
upon  the  demised  premises.  •  The  lessees  were  also  to  have  th» 
use  of  all  brick  material,  sand  and  clay,  for  the  purpose  of 
making  brick  on  said  yard,  to  be  found  on  said  premises.  The 
period  for  which  the  lease  was  granted  was  ^^from  the  first 
day  of  April  next,  (1863,)  for  and  during  and  until  the  full  end 
and  term  of  five  years  thence  next  ensuing."  There  is  also  a 
covenant  for  a  renewal  of  the  lease  for  a  further  period  of  five 
years,  at  the  option  of  the  lessees,  the  new  lease  to  be  "  similar 
in  all  respects"  to  the  old  one.  The  annual  rent  reserved  is 
$4000.  Such,  then,  are  the  privileges  granted  by  the  lessor ; 
the  use  for  five  years,  with  a  privilege  of  extension  to  ten 
years,  of  such  a  property,  both  real  and  personal,  at  so  large  a 
rent ;  the  personal  property  of  a  nature  likely  to  sufier  great 
depreciation  during  so  long  ^  tefm  ]  and  with  the  authority  to 
convert  the  soil  into  brick,  and  sell  the  same,  thereby  diminish- 
ing the  value  of  the  freehold,  and  tending^  deprive  the  lands 
and  the  fixtures  of  the  plaintiff  of  their  chief  value  as  a  source 
of  future  revenue.  In  return  for  such  concessions,  it  was  natu- 
ral that  the  defendant  should  require,  and  that  the  lessees 
should  covenant  to  give  him,  all  the  security  which  the  nature 
of  the  case  would  permit.  Accordingly,  we  find  a  covenant 
authorizing  the  plaintiff  to  re-enter,  upon  the  non-payment  of 
any  part  of  the  rent  reserved,  for  the  space  of  ten  days  after 
the  day  of  payment,  or  "  if  default  shall  be  made  in  any  of  the 
covenants"  of  the  lessees.  The  tenants  also  agree  that  at  the 
expiration  or  other  sooner  determination  of  the  term  thereby 
granted,  they  will  leave  upon  the  yard,  lumber,  arch  irons  and 
doors,  wheelbarrows  and  other  articles,  to  correspond  with  in 
number,  and  be  equal  in  value,  to  those  left  thereon  by  the 
landlord.  They  also  agree  to  have  and  leave  on  the  yard,  at 
all  times,  brick  enough  to  secure  one  quarter's  rent ;  and  in  case 
of  the  default  of  payment  of  the  rent,  the  lessor  is  authorized 
either  to  re-enter  and  take  possession  as  above  mentioned,  or 
to  enter  upon  said  yard  and  take  therefrom,  and  sell  at  fair 
market  prices,  bricks  enough  to  pay  the  rent  so  in  arrear  and 
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unpaid.  The  lessees  also  bind  themselves  to  keep  the  said  yard 
and  all  shafts,  machines  and  the  fixtures  thereto,  sheds,  pits, 
boarding  houses,  bams  and  stables,  in  complete  order  and  re- 
pair daring  the  term,  and  at  the  expiration  or  other  sooner  de- 
termination thereof,  to  leave  all  of  these  things  in  good  and 
perfect  order  and  repair,  so  as  to  be  in  complete  readiness  for 
next  season's  work  upon  said  yard.  They  also  covenant  to  re- 
move the  gravel  and  screenings  necessarily  made  in  the  work- 
ing of  the  yard,  according  to  the  directions  of  the  defendant ; 
also  to  take  and  use  the  clay  upon  said  premises  to  the  bot- 
tom thereof,  and  to  use  it  clean  as  they  go ;  and  finally,  that 
they  will  not  sub-let  or  re-let  said  premises,  or  assign  the  same 
or  any  part  thereof,,  without  the  written  consent  of  the  lessor. 

It  is  impossible  not  to  perceive  in  all  these  provisions  a 
careful  design,  upon  the  part  of  all  these  contracting  parties,  to 
give  to  the  landlord  the  amplest  security  which  the  nature  of  the 
leased  property  or  the  means  of  the  debtors  admitted,  for  the 
large  sums  of  money  that  might,  in  the  course  either  of  five 
or  ten  years,  become  due  to  him  for  rent.  The  power  to  con- 
vert the  clay  and  other  materials  on  the  yard  into  merchan- 
dise and  sell  the  same,  and  the  qttasi  chattel  mortgage  on  the 
brick  to  be  manufactured  on  and  from  the  plaintiff's  ground, 
to  the  extent  of  one  quarter's  rent,  are  especially  worthy  of 
note,  in  my  view  of  this  case.  It  seems  to  me  that  all  these 
circumstances  and  provisions  are  entirely  in  harmony  with  what 
is  certainly  a  consistent  reading  and  construction  of  the  haben- 
dum clause  of  the  lease,  upon  which  the  main  question  in  this 
case  arises.  The  tenants  who  had  taken  the  plaintiffs'  lands 
for  such  purposes,  and  with  such  powers,  and  who  had  in  sub- 
stance mortgaged  the  brick  they  might  make  for  their  rent, 
might  well  bind  themselves  to  pay  their  rent  in  advance. 
As  to  the  first  quarter's  rent,  the  quasi  mortgage  could  give 
little  if  any  security ;  and  as  to  the  future  quarters,  the  na- 
ture of  the  property,  and  its  liability  to  depreciation  and  in- 
jury, seem  to  afford  good  reason  to  the  lessor  for  insisting  that 
the  rent  should  not  be  suffered  to  accumulate  in  arrears,  while 
the  brick  yard  and  its  fixtures  might  be  left  to  go  to  ruin ,' 
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thus  increasing  the  inducements  which  would  lead  the  tenants 
to  break  their  contract  and  abandon  the  property  in  such  a 
damaged  aondition. 

As,  according  to  the  uniform  current  of  authority  since  the 
decision  of  Lord  Mansfield,  in  Pugh  v.  Duke  of  Leeds,  the  ex- 
pression in  this  lease  denoting  the  commencement  of  the  term, 
viz.  ^^from  the  first  day  of  April  next,"  may  be  either  inclu- 
sive or  exclusive  of  the  termirius  a  quo,  as  the  parties  may 
have  designed ;  and  as,  immediately  after  this  expression,  there 
is  another  which  seems  to  declare  that  the  first  day  of 
April  in  each  of  the  years  of  the  term  shall  occur  at  its  com- 
mencement ;  (for  the  rent  is  to  be  paid  in  equal  quarter  yearly 
payments  on  the  first  days  of  April,  July,  October  and  Janur 
ary,  in  each  year  ;)  and  as  these  provisions  are  not  only  sens- 
ible and  coherent  in  themselves,  but  are  in  entire  consistency, 
when  thus  read,  with  the  whole  frame  work  of  the  lease,  I 
am  led  to  the  conclusion  that  this  term  did  commence  on  the 
first  day  of  April,  1853,  and  included  that  day ;  and  that  the 
first  quarter's  rent  was  payable  on  that  day  in  advance. 

By  this  exposition  the  whole  instrument  is  made  harmonious. 
Every  word  has  its  effect  and  operation.  No  transposition  is 
resorted  to.  There  is  in  fact  no  construction,  in  the  primary 
signification  of  that  word ;  for  the  parties  have  made  a  com- 
plete and  intelligible  work  in  the  contract  as  they  executed  it, 
and  it  needs  not  the  reforming  hand,  or  the  explaining  powers 
of  the  court,  to  make  it  clear  and  unambiguous.  "  There  is  no 
room  for  construction,  and  nothing  for  construction  to  do." 

It  is  with  great  diffidence  and  regret  that  I  differ  from  the 
learned  judge  who  tried  this  case  at  the  circuit.  If  transpo- 
sition is  necessary,  in  order  to  get  at  the  intention  of  the  par- 
ties, he  is  undoubtedly  correct  in  his  view ;  but  no  rule  is  better 
settled  than  that  transposition  shall  not  be  resorted  to,  unless 
it  is  necessary  for  the  purpose  of  carrying  into  effect  the  inten- 
tions of  the  parties. 

The  term  rent  does  usually  imply  some  enjoyment,  some  op- 
portunity to  realize  a  profit  by  the  use  of  the  thing  demised, 
before  the  rent  is  payable.    But  it  may  be  noted  that  the  com* 
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mon  enjoyment,  the  usual  opportunity  for  realizing  a  profit  by 
the  use  of  the  thing  demised,  does  not,  as  is  the  case  here,  in- 
clude the  power  of  turning  the  land  into  merchandise  and  sell- 
ing it  for  money.  That  is  the  great  purpose  of  this  lease. 
The  execution  of  that  purpose  is  constantly  tending  to  destroy 
the  value  of  the  freehold  in  the  demised  property.  In  this 
case  the  rent  is  not  merely,  as  stated  by  the  learned  judge,  "  a 
return  of  the  thing  enjoyed — a  profit  payable  out  of  the  in- 
crease of  the  land ;"  it  is  rather  a  compensation  for  not  return- 
ing the  thing  enjoyed,  and  a  price  paid  for  the  conversion  of 
the  land  into  merchandise,  which  is  cotistantly  tending  to  ren- 
der the  land  incapable  of  returning  any  increase. 

But  if  the  terms  of  the  whole  lease,  taken  together,  do  not 
indicate  a  clear  intention  to  make  the  rent  payable  in  advance, 
(and  in  my  opinion  they  clearly  do,)  if  they  only  leave  it  doubt- 
ful which  mode  of  payment  was  intended,  then  we  may  look  to 
the  acts  of  the  parties  under  this  lease,  and  see  if  they  have 
put  a  practical  construction  upon  it.  And  it  appears  that  the 
rent  of  the  two  quarters  immediately  previous  to  that,  the  rent 
of  which  was  intended  to  be  satisfied  by  the  sale  of  brick  for 
which  this  suit  is  brought,  was  paid  in  advance.  It  may  also 
be  observed  that  unless  the  rent  is  payable  in  advance,  the 
landlord  is  really  left  without  security  5>r  the  last  quarter's 
rent  of  the  premises ;  for  the  power  of  re-entry  would  be  of  no 
avail,  after  the  termination  of  the  lease  ;  and  upon  an  insolv- 
ency occurring  at  any  time  during  the  term,  the  tenants  might 
bold  till  near  the  close  of  the  quarter,  strip  the  demised.prem- 
ises  of  the  movable  property  therepn,  dispose  of  all  the  brick 
made,  and  then,  throwing  up  the  lease,  set  the  landlord  at  de- 
fiance. He  would  then  have  no  redress  but  their  personal  re- 
sponsibility. He  has  sought  to  avoid  a  reliance  upon  that  with 
a  care  deserving,  if  it  does  not  command,  success. 

Upon  the  whole,  I  am  constrained  to  the  conclusion  that  the 
rent  of  the  demised  premises  for  the  quarter  commencing  Oc- 
tober 1, 1854,  and  ending  January  1, 1855,  was  payable,  by  the 
terms  of  the  lease,  on  the  first  day  of  October,  in  advance,  and 
that  as  it  remained  unpaid,  the  defendant  was  justified  by  the 
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lease  given  by  him  to  the  plaintiffs'  assignors,  in  entering  and 
selling  the  brick,  for  the  taking  of  which  this  action  is  brought* 
The  judgment  shoulcTbe  reversed  and  a  new  trial  granted ; 
costs  to  abide  the  eVent. 


[Kings  General  Term,  October  14, 1856.    BroMnrhf  S.  B.  Strong  aod  Bird^- 
eye^  JusUoes.] 


The  People  ex  rel  George  W.  Niles  V9,  Smith. 

When  proceedings  under  the  statute  relative  to  fbrcible  entries  and  detainers 
are  brought  into  the  supreme  court  on  certiorari,  it  is  within  the  power  of 
the  court  to  examine  them,  and  to  quash  them,  if  found  irregular  or  insuflScieDU 

To  constitute  a  forcible  entry  and  detainer,  it  must  be  accompanied  by  circum- 
stances of  force,  or  terror  in  respect  to  the  person.  A  mere  naked  trespass 
upon  the  premises  is  not  sufficient 

Thus,  where  the  proof  showed  a  mere  ordinary  entry,  made  under  claim  of  title, 
without  great  or  unusual  force,  or  any  terror,  and  there  were  no  unusual 
weapons ;  no  acts  of  violence ;  and  no  menaces,  threats  or  gestures,  which 
could  give  any  ground  to  apprehend  injury  or  danger  from  standing  in  de- 
fense of  the  possession  ;  it  was  held  that  the  case  was  not  brought  within  the 
words  of  the  statute,  or  the  mischief  it  was  designed  to  prevent. 


M 


OTION  to  quash  proceedings  in  forcible  entry  and  de- 
tainer. 


J.  L.  Campbell,  for  the  defendant. 

6r.  W.  NUeSy  relator,  in  person. 

BiRDSEYE,  J.  When  the  proceedings  in  a  case  like  the 
present  are  brought  into  this  court  on  certiorari,  it  is  clearly 
within  the  power  of  the  court  to  examine  them,  and  to  quash 
them,  if  found  irregular  or  insufficient.  That  i^^as  done  in 
The  People  v.  Reed,  (11  Wend.  157.)  It  cannot  be  that  this 
court  can  be  compelled  to  go  through  with  these  proceedings, 
without  having  the  power  or  the  opportunity  to  examine  and 


KINGS— FEBRUARY,  1867.  17 


The  People  v.  Smith. 


ascertain  whether  jarisdiction  has  been  obtained,  of  the  subject 
matter^  or  of  the  parties ;  and  whether  the  statutory  prere- 
qnisites  have  been  complied  with.  And  if  such  an  inquiry  is 
ever  to  be  made,  it  should  be  made  at  the  commencement.  The 
party  taking  the  objection  should  do  so  at  the  first  opportunity ; 
otherwise  it  may  be  that  he  waives  it.  The  court  must  pass 
upon  it  whenever  presented.  It  would  be  strange  that  the 
court  must  go  through  with  the  formality  of  a  trial  and  judg- 
ment, before  having  power  to  decide  whether  the  proceedings 
were  duly  instituted  or  regularly  conducted. 

The  precept  issued  in  this  case  for  the  summoning  of  the 
jury,  was  in  the  precise  form  required  by  the  statute.  (2  R. 
S.  508,  §  3.)  The  fact  that  Randolph  furnished  to  the  constable 
who  had  received  the  precept  the  notices  for  the  jurors,  is  not 
sufficient  to  warrant  the  setting  aside  of  the  inquisition.  Ran- 
dolph was  a  constable,  duly  qualified  to  execute  the  precept 
and  summon  the  jury.  What  would  be  the  proper  course  to 
take,  if  it  were  shown  that  Randolph  received  the  names  of  the 
jurors  from  the  relator,  or  acted  in  any  manner  under  his  in- 
fluence or  control,  need  not  now  be  inquired.  I  can  see  no  irreg- 
ularity or  impropriety  in  either  the  selection  or  summoning  of 
the  jury. 

The  objection  that  talesmen  were  illegally  introduced  on  the 
jury,  is  also  untenable.  The  command  of  the  precept  was  that 
the  constable  should  cause  twenty-four  inhabitants  of  the 
county,  duly  qualified  to  serve  as  jurors,  to  come  before  the 
judge,  to  inquire  of  such  forcible  entry  or  such  forcible  holding. 
This  command  is  not  fulfilled,  merely  by  returning  the  process 
with  a  statement  that  that  number  of  persons  had  previously 
been  duly  summoned.  He  is  to  "  cause"  them  'Ho  come  before 
such  judge."  And  if  a  sufficient  number  of  those  first  sum- 
moned do  not  attend,  he  is  to  summon  others  and  make  due  re- 
turn until  the  precept  has  been  complied  with,  and  the  requisite 
number  of  jurors  are  actually  in  attendance.  Were  not  this 
the  meaning  of  the  statute,  the  proceedings  would  in  many  in- 
stances prove  wholly  nugatory.  It  is  to  the  persons  thus  "re- 
turned summoned,"  that  the  oath  is  to  be  administered* 
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The  only  remaining  question,  or  rather  perhaps  the  only 
question  worthy  of  examination,  is  whether  any  evidence  of  a 
forcible  entry  was  given  to  the  jury. 

It  has  been  truly  said,  (9  John,  156 ;  11  Wend.  159,)  that 
the  proceedings  under  the  statute  to  prevent  forcible  entry  and 
detainer  are  of  a  peculiar  and  anomalous  kind.  They  are  loose, 
and  of  a  mixed  nature,  being  in  substance  a  civil,  and  in  form 
a  criminal  prosecution.  The  original  statutes  on  the  subject 
were  solely  criminal  in  their  character ;  and  designed  only  to 
preserve  public  peace,  and  restrain  all  persons  from  the  use  of 
violent  means  of  doing  themselves  justice.  And  though,  in 
process  of  time,  by  the  gradual  addition  of  provisions  looking 
to  the  restitution  of  the  property  forcibly  taken  or  detained, 
the  remedy  has  become  a  private  rather  than  a  public  one,  still 
the  form  of  the  proceeding,  and  the  rules  of  law  which  govern 
it,  still  remain  to  a  great  degree  unchanged.  It  has  always 
been  held  that  to  make  an  entry  forcible,  it  ought  to  be  accom- 
panied with  some  circumstances  of  actual  violence  or  terror ; 
and,  therefore,  an  entry  which  hath  no  other  force  than  such  as 
is  implied  by  the  law  in  every  trespass  whatsover,  is  not  within 
these  statutes.  {Hawk.  P.  C,  b.  1,  ch.  64,  §  25.)  And  of  a 
forcible  detainer  it  is  said,  {Id.  §  30,)  that  the  same  circum- 
stances of  violence  or  terror  which  will  make  an  entry  forcible, 
will  make  a  detainer  forcible  also  ;  from  whence  it  seems  to  fol- 
low, that  whoever  keeps  in  his  house  an  unusual  number  of 
people,  or  unusual  weapons,  or  threatens  to  do  some  bodily  hurt 
to  the  former  possessor,  if  he  dare  return,  shall  be  adjudged 
guilty  of  a  forcible  detainer^  though  no  attempt  be  made  to 
re-enter. 

It  is  said,  in  Bacon^s  Abridgment^  {vol.  2,  p.  558,  Forcible 
Entry  and  Detainer,  -B,)  that  the  entry  must  be  with  a  strong 
hand,  with  unusual  weapons,  or  with  menace  of  life  or  limb. 
{See  also  The  People  v.  Rickert,  8  Cowen,  232 ;  and  Willard 
V.  Warren,  17  Wend.  257.)  The  latter  case  was  a  civil  actioui 
under  2  R.  S.  338,  tit.  6,  §  4,  to  recover  treble  damages  for  a 
forcible  entry  and  disseizin,  &c.  The  kind  and  amount  of  force 
required  to  bo  shown,  is  there  stated  to  be  the  same  on  the 
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criminal  and  civil  side ;  and  the  authorities  are  examined  at 
length.  It  is  sufficient  to  refer  to  that  case,  for  a  full  view  of 
those  authorities.  The  conclusion  arrived  at  was,  that  there 
must  be  circumstances  -of  force  or  terror  in  respect  to  the  per- 
son ;  and  that  a  mere  naked  trespass  to  lands  or  outhouses 
never  was  yet  holden  sufficient. 

In  the  case  at  bar,  both  the  complaint  and  inquisition  are  for 
forcibly  entering  and  forcibly  holding  the  premises  in  question, 
which  are  a  vacant  lot  on  Grand  street.  The  only  evidence 
given  on  behalf  of  the  complainant,  was  that  of  Zachariah  Cole- 
man. He  states  that  he  had  possession  of  the  lot,  for  George 
W.  Niles,  from  1850,  up  to  about  six  months  since ;  had  it  all 
inclosed,  and  front  fence  under  lock  and  key ;  used  it  as  a  yard 
for  the  stable  and  houses  adjoining.  He  put  up  a  new  fence  in 
the  rear,  and  aftewards  in  front.  About  six  weeks  ago  Smith, 
the  defendant,  came  and  took  possession  and  built  a  fence.  Ho 
had  a  butcher's  shop  on  the  corner  of  it.  He  took  the  front 
fence  and  stuff.  "  My  fences  were  knocked  down.  I  was  away, 
and  when  I  returned  I  found  the  fences  were  down,  and  Smith 
was  building  on  part  of  the  lot,  with  part  of  the  fence."  He 
also  says  he  saw  some  one  cutting  down  the  fence.  This  is  the 
whole  testimony  as  to  the  entry,  and  there  is  no  evidence 
whatever  as  to  the  holding  out. 

It  is  obvious  that  this  proof  falls  altogether  short  of  that 
which  the  well  settled  rules  of  law  require.  The  case  shown  is 
that  of  a  mere  ordinary  entry,  made  under  claim  of  title.  If 
the  defendant  has  no  title,  it  is  a  common  trespass.  There  was 
no  great  or  unusual  force  ;  there  was  no  terror  ;  and  if  there 
was  either,  it  could  not  relate  to  the  person  of  the  prior  occu- 
pant. There  were  no  unusual  weapons ;  no  acts  of  violence ; 
no  menaces,  threats,  signs  or  gestures,  which  could  give  any 
ground  to  apprehend  injury  or  danger  from  standing  in  defense 
of  the  possession.  The  case  is  not  brought  within  the  words  of 
the  statute,  or  the  mischief  it  was  designed  to  prevent. 

I  feel  the  less  hesitation  in  applying  to  these  proceedings  the 
familiar  rule,  that  as  they  are  summary  and  statutory,  they 
must  be  strictly  conformed  to  the  statute,  and  are  open  to  tech- 
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nical  objections,  {Farrington  v.  Morgan^  20  Wend.  207,) 
for  no  sabstantial  right  of  either  party  could  be  settled  bj 
going  to  trial  in  this  case.  A  trial  and  decision  could  onlj 
show  which  party  is  to  remain  in  possession  during  the  pendency 
of  the  action  which  is  to  establish  the  title  to  the  lot.  If  the 
relator  were  restored  to  the  possession,  the  real  litigation  would 
still  remain.  It  is  better  that  it  be  resorted  to  forthwith.  If 
successful  in  that,  he  can  recover  all  the  damages  he  may  sus- 
tain by  reason  of  having  been  deprived  of  the  possession. 
The  inquisition  must  be  quashed,  with  costs. 

[Kings  Spbcul  Term,  February  28, 1857.    Birds$ye,  Jcntice.] 
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Where  a  promissory  note,  purporting  to  be  the  note  of  a  manufkcturiDg  corpora- 
tion incorporated  under  the  act  of  March,  1811,  was  signed  by  a  clerk,  in 
the  name  of  the  general  agent  of  the  corporation,  as  agent,  by  his  direction, 
and  it  was  shown  that  the  note  was  in  the  form  which  had  been  customarily 
used  and  approved  by  the  company  in  other  similar  cases,  and  which  had 
always  been  recognized  by  them,  and  the  money  for  which  it  was  given  was  used 
by  the  company  in  its  business ;  Held^  that  this  was  su£Scient  proof  of  the 
execution  of  the  note  by  the  company  to  go  to  the  jury ;  and  to  warrant  the 
jury  in  finding  that  the  company  had  adopted,  by  usage,  the  signature  of 
their  agent  as  their  own,  and  intended  to  be  bound  by  it. 

A  company  incorporated  under  the  act  of  1811,  has  power  to  borrow  money  to 
be  used  in  its  legitimate  business,  and  to  bind  itself  in  its  corporate  capacity, 
by  a  written  obligation  for  its  pajmient. 

After  a  manufacturing  corporation  has  been  recognized  by  the  court  as  a  duly 
constituted  corporation,  under  the  act,  and  has  claimed  to  be  and  has  acted  as 
such  fbr  over  twenty  years,  and  an  individual  has  recognized  its  corporate  ex- 
istence by  becoming  the  owner  of  a  portion  of  its  stock  and  continuing  to 
hold  it  until  the  dissolution  of  the  company,  he  will  not  be  pennitted,  when 
sought  to  be  made  liable  for  a  debt  of  the  company,  to  allege  that  the  corpo- 
ration has  never  been  legally  incorporated. 

MOTION  by  the  plaintiff  to  set  aside  a  nonsuit,  and  for  a 
new  trial ;  ordered  to  be  heard  at  the  general  term  in  the 
first  instance.    Tbe  action  was  tried  at  the  Cayuga  circuit  in 
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October,  1855,  before  Justice  Strong  and  a  jury.  In  March, 
1831,  a  company  was  organized  under  the  act  df  the  legislature, 
passed  March  22,  1811,  entitled  "  An  act  relative  to  incorpora- 
tions for  manufacturing  purposes,"  (1  R.  S.  Ath  ed.,  1210,)  by 
the  name  of  the  "  Moravia  Cotton  Mill."  The  certificate  of  in- 
corporation declared  the  object  of  the  company  to  be  "  for  the 
purpose  of  establishing  a  cotton  manufactory  in  the  village 
of  Moravia,  town  of  Sempronius,  county  of  Cayuga."  The 
company  went  into  business  after  its  incorporation,  and  con- 
tinued to  do  business  until  shortly  before  the  10th  day  of 
January,  1851,  when  proceedings  were  instituted  in  the  supreme 
court  with  a  view  to  dissolving  the  corporation,  which  resulted 
on  the  6th  day  of  May,  1851,  in  a  regular  judgment  dissolving 
the  corporation.  The  action  was  brought  to  recover  of  the  de- 
fendant the  amount  of  a  debt  alleged  to  be  due  from  said  com- 
pany, on  the  ground  that  he  was  one  of  its  stockholders  at  the 
time  df  its  dissolution.  The  other  facts  appear  in  the  opinion 
of  the  court.    The  plaintiff  was  nonsuited,  upon  the  trial. 

D.  Wright,  for  the  plaintiff. 
Geo.  Rathbun,  for  the  defendant. 

By  the  Cotirt,  Welles,  J.  It  appeared  upon  the  trial  that 
on  the  21st  day  of  January,  1850,  one  Gideon  Briggs  lent  the 
company  $155,  for  which  a  note  was  given  in  the  following 
words  and  figures : 

"$155.00.  For  value  received,  the  Moravia  Cotton  Mill 
promise  to  pay  Gideon  Briggs  or  bearer,  one  hundred  and  fifty- 
five  dollars,  with  interest.  A.  Cady,  Agent. 

Moravia,  Jan.  21, 1850.  per  G.  C.  Dibble." 

Dibble  testified  that  the  Moravia  Cotton  Mills  organized  and 
did  business  under  the  certificate  of  incorporation,  which  had 
been  read  in  evidence.  That  he  was  in  their  employ  for  ten 
«  years,  up  to  the  fall  of  1850,  as  clerk.  That  Artemas  Cady 
was  the  agent  of  the  company  in  January,  1850,  and  he,  the 
witness,  was  clerk.  That  the  signature  of  the  note  was  in  the 
witness'  handwriting.    That  the  note  was  given  for  borrowed 
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money.  That  he  was  in  the  habit  of  executing  notes  in  this 
manner  for  the  company,  and  with  their  knowledge.  That 
he  did  it  by  direction  of  their  agent.  That  the  money  bor- 
rowed of  Briggs,  for  which  the  note  was  given,  was  used 
by  the  company  in  their  business.  It  appeared  that  the  de- 
fendant was  a  stockholder  in  the  company  from  a  time  previ- 
ous to  the  date  of  the  note  until  the  judgment  of  the  court 
dissolving  the  corporation,  to  the  amount  of  ten  shares,  or 
$1000.  At  another  stage  of  the  trial,  the  witness  Dibble 
was  recalled,  and  testified  that  he  frequently  gave  the  compa- 
ny's notes  for  borrowed  money  and  for  work,  in  the  same  manner 
as  the  one  on  which  this  action  is  brought,  and  that  they  were 
paid  from  time  to  time  by  the  company.  That  he  had  frequent 
conversations  with  the  trustees  about  borrowing  money  for  the 
company.  After  the  plaintiff  rested,  the  defendant's  counsel  moved 
the  court  to  nonsuit  the  plain  tiif,  on  the  following  grounds : 
1.  That  the  note  was  not  executed  in  a  form  to  be  binding  upon 
the  company  or  the  stockholders.  2.  That  the  corporation  had 
no  right  to  borrow  money.  3.  That  the  "Moravia  Cotton 
Mills"  never  had  been  legally  incorporated ;  that  the  certificate 
by  which  they  claimed  to  be  incorporated  was  defective,  in  not 
stating  the  number  of  trustees,  and  their  names,  who  were  to 
manage  the  concerns  of  the  company  the  first  year.  The 
justice  decided  that  the  Moravia  Cotton  Mill  had  no  authority 
to  borrow  money,  and  that  the  note  upon  which  the  action  was 
brought  having  been  given  for  borrowed  money,  was  void ;  and 
thereupon  the  said  justice  nonsuited  the  plaintiff. 

I  shall  consider  the  questions  raised  at  the  circuit  on  the 
motion  for  a  nonsuit,  in  the  order  in  which  they  were  presented. 

1st.  As  to  the  form  of  the  note.  Evidence  was  given,  tend- 
ing to  show  that  it  was  in  the  form  which  had  been  customarily 
used  and  approved  by  the  company  in  other  similar  cases,  and 
which  had  always  been  recognized  by  them,  and  the  money  for 
which  it  was  given  was  used  by  the  company  in  its  regular  le- 
gitimate business.  Again :  Cady  was  the  agent,  prima  facie^ 
the  general  agent  of  the  corporation,  with  power  to  bind  his 
principals,  in  legitimate  contracts.    Dibble  signed  the  name  of 
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Cady,  as  agent,  by  direction  of  the  latter.  This,  in  my  judg- 
ment, was  sufficient  to  send  the  question  of  the  execution  of 
the  note,  by  the  company,  to  the  jury.  The  jury  would  have 
been  warranted,  upon  the  evidence,  in  finding  that  the  company 
bad  adopted,  by  usage,  the  signature  of  their  agent  as  their 
own,  and  by  which  they  intended  to  bind  themselves.  The 
form  of  the  body  of  the  note  is  a  promise  by  the  company. 

2.  As  to  whether  the  "  Moravia  Cotton  Mills"  were  compe- 
tent to  bind  themselves  upon  a  contract  for  borrowed  money,  to 
be  used  in  their  business.     That  they  were  capable  of  incurring 
pecuniary  liability,  is  apparent  from  the  seventh  section  of  the 
act  under  which  they  were  incorporated,  (1  R,  S.  4th  ed.  1211,) 
which  makes  the  stockholders  personally  liable,  to  the  extent  of 
the  amount  af  their  stock,  for  all  debts  due  by  the  company  at  ^ 
the  time  of  its  dissolution.     How  the  debts  must  originate  or 
be  contracted,  for  which  the  stockholders  are  thus  made  liable, 
is  not  stated  in  the  act.     Manifestly,  all  debts  which  the  corpo- 
rations, contemplated  in  the  act,  were  competent  in  law  to  con- 
tract, are  intended.     The  power  to  borrow  money  is  not  ex-\ 
pressly  given,  either  in  the  act  above  mentioned,  or  in  the  title  J 
of  the  revised  statutes  defining  the  general  powers  of  corpora- 
tions.    (1  R.  S.  1st  ed.  699, 600  ;  4/A  ed,  1172.) 

The  second  section  of  the  first  mentioned  act  declares  that 
corporations  formed  under  it,  "  shall  in  law  be  capable  of  buy- 
ing, purchasing,  holding  and  conveying  any  lands,  tenements, 
hereditaments,  goods,  wares  and  merchandise  whatever,  necessa- 
ry to  enable  the  said  company  to  carry  on  their  manufacturing 
operations  mentioned  in  such  certificate."     It  will  not  be  de- 
nied, that  under  this  provision,  the  company  had  power  to  do  f 
and  perform  all  incidental  acts  and  things  necessary  to  carry 
out  and  effectuate  the  express  powers  granted.     Among  the  ex- 
press powers,  are  those  of  buying  and  purchasing  personal 
property  necessary  to  carry  on  '  their  operations  ;  and  among 
their  implied  powers,  it  cannot  be  doubted,  was  that  of  hiring 
workmen.     It  will  probaUy  not  be  denied  that  they  had  the  > 
power  to  execute  their  promissory  notes  upon  the  purchase  of/ 
such  personal  property,  or  in  liquidating  the  claims  of  their^ 
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employees,  in  their  legitimate  business  and  transactions.     In-  i 
deed,  this  seems  to  be  conceded  on  the  part  of  the  defendant.  ) 

/  And  I  think  it  equally  clear  that  they  possessed  the  power  to  j 

\ borrow  money  for  the  same  purposes,  and  to  bind  themselves  in  I 
their  corporate  capacity,  by  a  written  obligation  for  its  payment.! 
To  concede  to  them  such  powers  would  violate  no  law  or  positive 
principle  of  public  policy.     It  would  be  doing  no  more  than 
nearly  every  large  business  establishment  finds  it  necessary  oc- 

,'  casionally  to  resort  to.  It  is  to  be  presumed  that  a  corporation 
will  conduct  their  operations  in  detail  substantially  upon  the  same 
principles  and  in  the  same  manner  as  individuals  engaged  in  the 
like  business.  And  when  they  do  so,  and  confine  themselves 
to  the  purposes  and  objects  of  their  incorporation,  they  should 

*  not  be  deemed  as  transcending  their  authority,  but  should  b<f  j 
regarded  as  acting  within  the  scope  of  those  implied,  incidental/ 
powers  necessary  to  the  full  and  advantageous  development  of ' 
those  which  are  expressly  given.    In  this  case,  the  evidence  \ 
shows  that  the  borrowed  money  for  which  the  note  in  question  ^ 
was  given,  was  used  by  the  company  in  their  business.     We 
are  not,  in  the  absence  of  evidence,  to  intend  that  such  business 
was  unlawful.     (  Wood  v.  The  Auburn  and  Roch.  R.  R,  Co, 
4  Seld.  160.     Bank  of  Poiighkeepsie  v.  Ibbotson^  24  Wend. 
473.     Beers  v.  The  Phoenix  Glass  Company^  14  Barb.  358. 
2  KenVs  Com.  299,  3d  ed.     The  People  v.    The   Utica  Ins. 
Co.  15  JoA^i.  358,  383.) 

If  these  views  are  correct,  the  nonsuit,  which  was  granted 
solely  upon  the  ground  just  considered,  was  erroneous ;  unless  the 
remaining  ground  taken  by  the  defendant's  counsel  at  the  trial 
should  prevail.     That  was, 

8d.  That  the  "  Moravia  Cotton  Mills"  had  never  been  legally 
incorporated.  The  first  section  of  the  act  of  1811,  before  cited, 
provides  that  the  certificate  of  incorporation  shall  contain,  among 
other  things,  "  the  number  of  trustees,  and  their  names,  who 
shall  manage  the  concerns  of  the  company  for  the  first  year." 
The  certificate  in  this  case  omits  such  statement,  which  is  the 
ground  of  the  objection  now  being  considered.  This  company 
went  into  operation  in  1831,  as  a  corporation  under  the  act  of 
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1811,  and  continued  so  in  operation  for  about  twenty  years, 
when  it  was  dissolved  by  the  judgment  of  this  court.  The  evi- 
dence shows  that  they  acted  by  trustees,  and  I  think  their 
corporate  character  may  be  legally  upheld,  by  treating  the  pro- 
visions of  the  act,  which  is  the  foundation  of  the  objection,  not 
as  fundamantal,  but  as  directory.  The  company  has  been 
recognized  as  a  duly  constituted  corporation  under  the  act  by 
this  court,  has  claimed  to  be  and  acted  as  such,  and  the  defend- 
ant has  recognized  its  corporate  existence  by  becoming  the  own- 
er of  a  portion  of  its  stock,  and  continuing  to  hold  it  until  the 
company  was  dissolved.  After  all  this,  it  will  not  be  permitted 
the  defendant  to  maintain  that  the  corporation  had  no  legal  ex- 
istence. The  case  of  Rosevelt  v.  Brown,  (1  Kern.  148,)  was 
an  action  to  recover  a  debt  against  this  same  company  on  the 
ground  that  the  defendant  was  a  stockholder.  The  point  does 
not  appear  to  have  been  taken  in  that  case ;  and  yet  it  is  singu- 
lar that  it  was  not,  if  there  was  any  foundation  for  it. 

The  nonsuit  should  be  set  aside  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Ordered  accordingly. 

[MoNBOE  QoNERAL  TfBM,  Maich  2, 1857.     T.  R.  Strong,  WeXUs  and  Smithy 
Jofitices.] 


S.  H.  4c  B.  BuBLONo  vs.  Van  Nostrand. 

The  adminion  of  leading  qaestions,  in  the  examination  of  a  witness,  is  always  in 
the  discretion  of  the  court,  subject,  however,  to  be  reviewed,  and  will  not  be 
regarded  as  error  unless  the  discretion  has  been  abused. 

A  witness  will  not  be  allowed  to  testify  as  to  a  conversation  in  which  a  previous 
witness  was  engaged,  for  the  purpose  of  impeaching  him,  unless  such  previous 
witness  has  first  been  interrogated  upon  the  subject  of  that  conversation. 

The  declarations  of  an  agent  may  be  proved,  as  binding  upon  his  principal,  only 
when  they  constitute  a  part  of  the  resgesta. 

The  admission  or  declaration  of  the  agent,  in  order  to  bind  the  principal,  must 
accompany  and  relate  to  some  authorized  act  of  the  agent,  et  dwa^fervet  optu. 

Vol.  XXrV.  4 
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If  made  after  the  time  for  the  performaoce  of  a  contract  has  expired,  and  after 
the  rights  of  the  parties  have  become  fixed,  and  the  duties  of  the  agent,  a» 
such,  are  at  an  end,  they  will  not  bind  the  principal. 

APPEAL  from  a  judgment  of  the  Cayuga  county  court,  re- 
versing a  judgment  of  a  justice  of  the  peace.     The  facts 
appear  sufficiently  in  the  following  opinion. 

/.  Benedict,  for  the  appellants. 
F,  M.  King,  for  the  respondent. 

jBy  the  Court,  Welles,  J.  The  action  before  the  justice 
was  brought  by  the  Budlongs  against  Van  Nostrand,  to  recover 
damages  for  the  breach  of  a  contract  for  the  delivery  by  the 
latter  of  500  bushels  of  oats,  at  50  cents  per  bushel.  The 
cause  was  tried  on  the  28th  of  May,  1855,  when  the  plaintiff 
recovered  judgment  for  $40.50  damages  and  $2.41  costs.  The 
county  court  reversed  this  judgment,  and  the  plaintiffs  appealed 
to  this  court.  Upon  the  trial  before  the  justice,  Chauncey  K. 
Higley  was  sworn  as  a  witness  for  the  plaintiffs,  and  testified 
that  the  plaintiffs  were  partners  in  business,  during  the  winter 
and  spring  previous  to  the  trial,  in  buying  grain  at  the  rail  road 
depot  in  Mentz.  for  the  Albany  and  New  York  markets.  At 
that  place  (Mentz)  the  witness  was  acting  as  agent  for  them  in 
buying  grain.  That  his  business  was  buying  and  taking  in 
grain,  oats  and  corn.  The  witness  then  gave  evidence  tending 
to  prove  the  contract  with  the  defendant,  as  stated,  in  which 
the  witness  acted  as  agent  for  the  plaintiffs  in  making  the  con- 
tract, and  that  the  plaintiffs  were  not  present,  and  that  he  dis- 
closed his  agency  to  the  defendant  at  the  time  and  paid  him 
one  dollar  to  bind  the  bargain ;  also  that  the  defendant  had  de- 
livered, under  the  contract,  319  bushels  of  oats  and  no  more, 
for  which  he  had  received  his  pay  at  the  price  stipulated.  That 
he  then  told  the  witness  that  he  would  not  deliver  any  more 
oats,  as  they  were  worth  20  to  25  cents  more  per  bushel  to  the 
plaintiffs  than  the  witness  had  agreed  to  pay  for  them.  It  ap- 
peared by  the  testimony  of  this  witness,  that  at  the  time  he  and 
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the  defendant  commenced  talking  about  the  contract  for  the  pur- 
chase of  the  oats,  they  were  in  the  barn  yard,  when  the  defend- 
ant told  him  he  did  not  know  how  many  he  had  to  spare,  and 
that  whatever  he  had  to  spare  he  should  have  at  50  cents  per 
bushel,  and  that  he  wished  to  reserve  enough  to  feed  his  horses, 
and  to  sow.  That  the  witness  and  defendant  then  went  to  the 
granary  to  see  the  oats,  10  or  15  rods  off,  and  while  at  the 
granary  the  quantity  was  fixed  which  the  defendant  was  to  de- 
liver at  500  bushels.  The  one  dollar  to  bind  the  bargain  was 
paid  to  the  defendant  in  the  bam  yard  before  they  went  to  the 
granary  to  examine  the  oats.  The  plaintiff  asked  the  witness 
the  following  question  :  "  Was  the  conversation  in  the  granary  a 
continuation  of  the  one  had  in  the  barn  yard  ?"'  This  was  ob- 
jected to  by  the  defendant,  and  the  objection  overruled.  No 
ground  was  stated  for  the  objection.  The  matter  of  the  ques- 
tion was  competent.  The  only  possible  objection  to  it  was  that 
it  was  leading,  and  this  is  always  in  the  discretion  of  the  court, 
subject,  however,  to  be  reviewed,  and  will  not  be  regarded  as 
error  unless  the  discretion  has  been  abused.  Besides,  it  is 
always  necessary  to  specify  the  ground  of  objection,  where  it  is 
to  the  form  of  the  question,  so  that,  if  necessary,  it  may  be  va- 
ried. A  similar  question  arose  upon  an  objection  to  an  inquiry 
by  the  plaintiff^  of  another  witness,  viz  :  "  Were  the  plaintiffs 
partners  in  buying  grain  at  the  time  of  this  contract  in  March 
last  ?"  and  the  same  remarks  are  applicable  to  it. 

Among  the  witnesses  introduced  by  the  defendant,  was  one 
by  the  name  of  Charles  Howell,  who  testified  that  he  heard  a 
conversation  between  the  defendant  and  Higley,  on  the  bridge 
in  Port  Byron,  "in  this  month,"  (the  month  of  May,  1855.) 
The  defendant  then  put  the  following  question  to  him  :  "  What 
was  that  conversation?"  to  which  the  plaintiff  objected,  on  the 
ground  that  Higley  should  be  first  interrogated  on  that  point, 
if  it  was  the  defendant's  object  thereby  to  impeach  him.  The 
defendant  stated  that  such  was  his  object,  and  also  to  show 
Higley's  admissions.  The  justice  sustained  the  objection  and 
excluded  the  evidence.  The  defendant  then  put  a  number  of 
questions  to  the  witness  Howell,  with  a  view  to  prove  Higley's 
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Statements  and  admissions  in  the  conversation  referred  to,  touefa^ 
ing  the  contract  and  its  fulfillment,  which  were  all  objected  to 
severally,  and  the  questions  were  overruled  by  the  justice.  So' 
far  as  the  questions  were  designed  to  impeach  Higley,  they 
were  improper,  for  the  reason  stated  in  the  objection,  to  wit, 
that  Higley  had  not  been  interrogated  on  the  subject.  Noth- 
ing is  now  better  settled. 

On  the  question  whether  the  declarations  of  an  agent  may  be 
proved  as  binding  upon  his  principal,  the  rule  is,  that  such 
declarations  are  only  admissible  when  they  constitute  a  part  of 
the  res  gestcB*  The  principal  constitutes  the  agent  his  rep- 
resentative in  the  transaction  of  certain  business;  whatever, 
therefore,  the  agent  does  in  the  lawful  prosecution  of  that  busi- 
ness is  the  act  of  the  principal,  whom  he  represents )  and  where 
the  acts  of  the  agent  will  bind  the  principal,  there  his  repre- 
sentations, declarations  and  admissions  respecting  the  subject 
matter  will  also  bind  him,  if  made  at  the  same  time,  and  con- 
stituting a  part  of  the  res  gestce.  The  admission  or  declaration 
of  the  agent,  to  bind  the  principal,  must  accompany  and  be  in 
relation  to  some  authorized  act  of  the  agent,  et  dum  fei^vet 
opus.  It  is  because  it  is  a  verbal  act  that  it  is  admissible  at 
all.  (1  GreenL  Ev.  §§  113,  114.)  The  offer  in  this  case  was 
to  prove  certain  declarations  of  the  witness  Higley,  made  in  May. 
The  offer  did  not  include  the  fact  that  any  thing  was  being 
done  or  attempted  at  the  time  the  declarations  were  made. 
The  time  for  the  delivery  of  the  oats  had  expired,  and  the 
rights  of  the  parties  were  fixed ;  and  it  does  not  appear  that 
Higley  had  authority  from  the  plaintiffs  to  do  any  thing  further 
in  relation  to  the  transaction,  much  less  to  bind  them  by  his 
admissions.  The  contract  was  made  between  the  5th  and  10th 
of  March,  and  the  oats  were  to  be  delivered  in  two  weeks, 
which  was  afterwards  extended  a  week  or  ten  days,  Higley's 
agency  extended  to  buying  and  taking  in  the  oats,  and  nothing 
further.  There  is  no  point  of  view  in  which  the  defendant 
was  entitled  to  the  evidence,  and  the  justice  was  right  in  ex- 
cluding it. 

The  respondent's  counsel  urges  that  the  contract  was  void 
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under  the  statute  of  frauds,  (2  jR.  S.  136,  §  3,)  on  the  ground 
that,  at  the  time  it  was  made,  no  part  of  the  oats  were  received 
•by  the  plaintiffs  and  no  part  of  the  purchase  money  paid,  and 
the  agreement  was  not  in  writing.  But  there  is  nothing  in 
that.  There  was  confessedly  but  one  contract)  and  that  the 
justice  has  found  was  inthe  granary,  for  600  bushels.  What 
was  said  in  the  bam  yard,  if  it  amounted  to  a  contract,  was 
modified  when  the  parties  came  to  the  granary ;  at  least  the 
justice  must  have  so  found,  and  the  earnest  money  paid  in  the 
bam  yard  will  be  taken  as  applying  to  the  modified  contract. 

The  judgment  of  the  county  court  should  be  reversed,  and 
that  of  the  justice  affirmed* 

Ordered  accordingly. 

[Monroe  Qenerjil  Teem,  March  2, 1857.     T.  R.  Strong^  Welles  and  Smith, 
Jostaces.] 


Bangs,  receiver,  ice,  vs,  Scidmore. 

IHiere  the  act  incorporatiDg  a  mntual  insurance  corox>any  declared  that  all  per- 
sons who  should  insure  with  the  corporation  should  thereby  become  members 
thereof,  during  the  period  they  should  remain  so  insured,  and  no  longer ; 
Held,  that  the  fkir  interpretation  of  this  provision  was  that  persons  insured 
by  the  company  should  respectively  remain  members  of  the  corporation  dur- 
ing the  time  their  policies,  by  their  terms,  were  to  continue ;  and  that  such 
membership  would  not  be  terminated  by  a  total  loss  of  the  property  insured. 
Smith,  J.,  dissented. 

It  was  accordingly  held,  that  a  premium  note,  given  by  a  person,  on  becoming 
a  member  of  a  corporation,  was  liable  to  assessment,  during  the  life  of  the 
policy,  although  the  property  insured  had  been  destroyed  by  fire  before  the 
assessment  was  made. 

fllS  action  was  brought  by  the  plaintiff  as  receiver  of  the 
property  and  effects  of  the  Genesee  Mutual  Insurance 
Company,  to  recover  the  amount  of  a  premium  note  given  by 
the  defendant  to  said  company,  which  note  was  in  the  words 
and  figures  following: 
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"  $420.  For  value  received  in  policy  No.  6265,  dated  No- 
vember 20th,  1847,  issued  by  the  Genesee  Mutual  Insurance 
Company,  I  promise  to  pay  the  said  company,  or  their  treas- 
urer for  the  time  being,  the  sum  of  four  hundred  and  twenty 
dollars,  in  such  portions  and  at  such  times  as  the  said  com- 
pany may,  agreeably  to  their  act  of  incorporation,  require. 

Wm.  E.  Scidmore." 

On  the  trial  before  Justice  T.  R.  Strong,  at  the  Monroe 
circuit,  in  January,  1856,  the  plaintiff  proved  that  the  Genesee 
Mutual  Insurance  Company  was  duly  incorporated  by  an  act 
of  the  legislature  of  this  state,  on  the  3d  day  of  May,  1886, 
and  the  corporation  was  duly  organized  the  first  day  of  June, 
1836,  in  the  village  of  Le  Roy,  in  the  county  of  Genesee.  That 
the  plaintiff  was  duly  appointed  receiver  of  the  property  and 
effects  of  said  corporation  on  the  7th  day  of  October,  1851. 
That  on  the  20th  day  of  November,  1847,  the  plaintiff  became 
insured  upon  his  steam  saw  mill,  by  the  said  Genesee  Mutual  In- 
surance Company,  by  policy  No.  5265,  in  the  sum  of  $1500,  and 
at  the  same  time  gave  his  note,  of  which  the  above  is  a  copy. 
That  on  the  16th  day  of  June.  1852,  the  plaintiff,  under  the 
direction  of  the  supreme  court,  made  an  assessment  upon  the 
premium  notes  then  held  by  him  as  such  receiver,  and  among 
the  notes  so  held,  was  the  note  above  mentioned  of  the  defend- 
ant, and  upon  which  the  plaintiff,  as  such  receiver,  assessed  the 
defendant  the  sum  of  $139.78,  the  proportion  of  the  losses  and 
incidental  expenses  which  accrued  to  the  said  insurance  com- 
pany after  the  first  day  of  August,  1848,  and  which  sum  was 
the  proportion  according  to  the  amount  of  the  defendant's  pre- 
mium note,  and  that  the  plaintiff,  as  such  receiver,  required  the 
payment  of  the  said  assessment  of  $139.78,  by  the  defendant, 
and  gave  the  defendant  the  requisite  notice,  as  prescribed  by 
the  statute  and  by-laws  of  the  company  in  such  case ;  and  rested. 

The  defendant  gave  in  evidence  the  policy  of  insurance  refer- 
red to  above,  which  recited  that  the  defendant  had  become  a 
member  of  said  company  and  had  secured  to  the  company  the 
sum  of  $420,  being  the  deposit  or  premium  for  insuring  the 
sum  of  $1500,  &c.  on  the  said  steam  saw-mill,  daring  the  term 
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of  five  years,  commencing  at  noon  on  the  20th  day  of  November, 
1847,  and  ending  at  noon  on  the  20th  day  of  November,  1852. 
The  policy  then  contained  provisions  for  insuring  the  property 
described,  for  the  consideration  aforesaid,  in  said  sum  of  $1500, 
against  loss  or  damage  by  fire  during  the  period  aforesaid.  The 
defendant  also  proved,  that  on  the  1st  day  of  May,  1848,  the 
property  insured  was  wholly  destroyed  by  fire,  and  that  on  the 
first  day  of  August,  1848,  the  said  company  paid  to  the  defend- 
ant the  whole  amount  of  insurance,  deducting  from  the  amount 
thereof  the  defendant's  proportion  of  all  losses  and  incidental 
expenses  that  had  occurred  and  had  been  incurred  by  the  com- 
pany, up  to  that  time. 

The  defendant's  counsel  contended  that  the  defendant  was 
not  liable  upon  his  premium  note.  That  after  the  first  day  of 
August,  1848,  the  defendant  ceased  to  be  a  member  of  said  cor- 
poration, and  thereby  ceased  to  be  responsible  for  any  losses 
that  the  company  might  sustain.  The  justice  overruled  the 
position  of  the  defendant's  counsel,  and  directed  a  judgment  in 
favor  of  the  plaintiif  for  $362.75,  being  the  balance  of  the  pre- 
mium note ;  and  judgment  was  entered  accordingly.  The  de- 
fendant's (^onnsel  duly  excepted  to  the  rulings  of  the  judge. 
This  is  an  appeal  from  that  judgment. 

S.  B.  Jewett.  for  the  appellant. 

S,  Mathews,^  for  the  respondent. 

Welles,  J.  The  act  incorporating  the  Genesee  Mutual  In- 
surance Company,  was  passed  May  3d,  1836.  {Sess.  Laws  of 
1836,  eh.  241.)  By  section  8  of  that  act  it  was  declared,  that 
the  corporation  thereby  created  should  possess  all  the  powers 
and  privileges,  and  be  subject  to  all  the  restrictions  and  limita- 
tions which  were  granted  to,  or  imposed  upon,  "  The  Jefferson 
County  Mutual  Insurance  Company"  by  the  act  incorporating 
that  company,  passed  March  8th,  1836.  {Id,  ch,  41.)  By  the 
2d  section  of  the  last  mentioned  act,  all  persons  who  should 
thereafter  insure  with  the  corporation,  should  thereby  become 
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members  thereof,  during  the  period  they  should  remain  so  ittr 
sured,  and  no  longer.  The  8th  section  of  the  same  act  pro- 
vides that  every  member  of  the  company  shall  be  bound  to  pay 
for  losses,  ifcc.  in  proportion  to  the  deposit  note.  The  section 
then  declares  that  the  buildings  insured,  and  the  right,  title 
and  interest  of  the  assured  to  the  lands  on  which  they  stand, 
shall  be  pledged  to  the  company,  which  shall  have  a  lien  there- 
on in  the  nature  of  a  mortgage,  to  the  amount  of  the  deposit 
note,  which  shall  continue  during  his  policy ;  such  lien  to 
take  effect  whenever  the  company  shall  file  and  have  entered, 
&c.  a  memorandum  of  the  name  of  the  individual  insured,  a 
description  of  the  property,  the  amount  of  the  deposit  note,  and 
the  term  for  which  the  policy  shall  continue.  The  position 
taken  by  the  defendant  is,  that  upon  the  destruction  of  the  in- 
sured property,  and  the  payment,  by  the  company,  of  the  insur- 
ance, he  no  longer  remained  a  member  of  the  company  or  liable 
to  contribute  to  any  losses,  &c.  that  might  thereafter  occur, 
although  the  time  for  which  the  policy  was  issued  had  not  ex- 
pired. The  substance  of  the  argument  is,  that  when  the  prop- 
erty was  destroyed,  the  risk  was  at  an  end,  and  with  it  the 
relation  of  assurers  and  assured  between  the  parties  ;  and  that 
upon  tho  termination  of  such  relation,  the  defendant,  by  force 
of  the  2d  section  of  the  act,  ceased  to  be  a  member  of  the  cor- 
poration ;  and  as,  by  the  8th  section,  none  but  members  of  the 
corporation  are  liable  to  pay  for  losses,  ifcc,  and  the  defendant, 
for  the  above  reason,  not  being  such  member,  is  not  liable  for 
losses,  ifcc.  arising  after  he  so  ceased  to  be  a  member  of  the 
company.  Upon  a  careful  examination  and  consideration,  how- 
ever, of  the  foregoing,  with  other  sections  of  the  act,  I  am  sat- 
isfied that  such  was  not  the  intention  of  the  legislature. 

In  the  first  place,  it  should  be  remembered  that  by  the  ex- 
press terms  of  this  contract  of  insurance,  the  liability  of  the 
parties  was  continuous,  running  through  five  years.  That  of 
the  plaintiffs  was  onerous  upon  them,  in  proportion  to  the  time 
during  which  the  policy,  by  its  terms,  was  to  continue.  Upon 
the  general  principles  of  insurance,  they  could  afford  to  take 
the  risk  for  one  year  only,  at  just  one-fifth  of  the  premium 
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that  they  could  afford  to  take  it  for  five  years,  and  in  the  same 
proportion  for  a  longer  or  shorter  period.  There  may  be  con- 
siderations which  would  justify  taking  risks  for  long  periods  at 
premiums  less  in  proportion  than  for  short  periods ;  such,  for 
example,  as  getting  a  larger  amount  of  capital  pledged  in  de- 
posit notes,  securing  the  patronage  of  the  assured  for  a  longer 
period,  saving  the  expense  of  new  policies,  &c. ;  but  none 
which  affect  the  principle  stated.  The  actual  risk,  as  a  gen- 
eral rule,  is  increased,  upon  a  given  piece  of  property,  exactly 
in  proportion  to  the  time  it  is  to  continue.  In  this  respect, 
there  is  no  difference  between  mutual  insurance  and  stock  com- 
panies. It  would  therefore  be  manifestly  unequal  and  inequi- 
table to  release  the  defendant  from  his  engagement,  before 
the  expiration  of  the  time  which,  by  the  terms  of  his  under- 
taking, it  was  to  continue,  because  the  contingency  has  hap- 
pened, which  was  to  render  absolute  the  plaintiff's  liability, 
to  the  utmost  extent  which  the  contract  contemplated.  It 
would  be,  in  effect,  to  release  the  defendant  from  a  portion  of 
his  obligation,  when  the  whole  of  it  was  the  consideration  of 
the  plaintiffs'  engagement,  because  the  latter  have  performed, 
to  the  last  extremity,  the  whole  obligation .  to  which,  by  the 
terms  of  their  contract,  they  could  in  any  event  be  subjected. 
The  injustice  of  such  construction  is  illustrated  by  suppos- 
ing a  company  to  consist  of  100  members,  each  of  whom  has 
an  insurance  of  $1000  for  five  years ;  all  taken  at  the  same 
time,  and  each  having  given  a  deposit  note  foe  $1000.  A  total 
loss  happens  to  one  of  the  members  at  the  end  of  one  week 
from  the  commencement  of  the  five  years.  The  members  pay 
this  loss  by  a  contribution  of  $10  each.  Immediately  after- 
wards another  member  sustains  a  total  loss,  which,  according 
to  the  defendant's  argument,  must  be  paid  by  the  remaining  99 
members.  Suppose  like  losses  continue  to  occur  at  short  inter- 
vals, until  they  amount,  in  the  aggregate,  to  a  sum  sufficient  to 
exhaust  the  whole  amount  of  deposit  notes,  which,  on  the  prin- 
ciple contended  for,  remain  in  force.  A  computation  will  dem- 
onstrate that  when  64  such  losses  should  be  paid,  to  say  nothing 
about  expenses,  the  whole  capital  of  $100^000,  being  the  total 
Vol.  XXIV.  6 
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ftmount  of  the  original  deposit  notes,  would  be  used  up,  and  the 
policies  of  the  remaining  36  members  entirely  worthless.  The 
case  supposed  is  a  strong  and  plain  one,  but  it  shows  the 
workings  of  the  rule  contended  for,  more  or  less  palpably  in 
every  case ;  and  exhibits  a  scheme  any  thing  but  mutual  or 
equitable. 

If  it  should  be  said  that  the  11th  section  of  the  act  contains 
provisions  for  making  good  losses  after  the  amount  collectable 
on  the  deposit  notes  is  exhausted,  the  answer  is,  ia  the  first 
place,  that  such  provision  is  liable  to  be  entirely  inadequate, 
and  would  always  be  found  less  prompt  and  advantageous  to 
the  sufferer  than  a  direct  resort  to  the  capital  secured  by  de- 
posit notes.  But,  in  the  second  place,  the  conclusive  answer  is, 
that  the  assessment  thereby  authorized,  is  to  be  on  the  mem- 
bers of  the  company,  who,  according  to  the  defendant's  argu- 
ment, are  only  those  who  remain  insured,  and  do  not  include 
such  persons  as  have  sustained  total  losses.  But  the  act  under 
which  this  company  was  incorporated,  upon  a  fair  interpretation, 
and  a  comparison  of  its  several  sections,  will  not  be  found  to 
lead  to  any  such  unreasonable  result,  as,  it  seems  to  me^  the 
defendant's  position  tends  to  establish. 

By  section  6,  every  person  becoming  a  member  of  the  corpo- 
ration, by  effecting  insurance  therein,  shall,  before  he  receives 
his  policy,  deposit  his  promissory  note  for  such  sum  as  the 
directors  shall  determine,  a  part,  not  exceeding  five  per  cent 
thereof,  to  be  immediately  paid;  and  the  remainder  of  the  note 
shall  be  payable,  in  part  or  the  whole,  at  any  time  when  the 
directors  shall  deem  the  same  requisite  for  the  payment  of 
losses  by  fire,  and  such  incidental  expenses  as  shall  be  necea- 
sary  for  transacting  the  business  of  the  company ;  and  at  the 
expiration  of  the  term  of  insurance,  the  said  note,  or  such  part 
of  the  same  as  shall  remain  unpaid,  after  deducting  all  losses 
and  expenses  occurring  during  said  term,  shall  be  given  up  to 
the  maker  thereof.  The  words  '^  term  of  insurance^^  evidently 
refer  to  the  term  of  time  for  which,  by  the  policy,  the  insur- 
ance shall  continue.    They  will  certainly  bear  auch  constructioa 
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tritbont  violating  their  ordinary  and  popular  sense,  and  this 
i&  what,  I  have  no  doubt,  the  legislature  intended. 

The  7th  and  11th  sections  contain  provisions  by  which  per- 
sons insured  may  terminate  their  liability  to  contribute  to 
the  payment  of  losses,  before  the  expiration  of  the  time  for 
which  they  are  insured.  By  section  7,  it  may  be  done  by  alien- 
ating the  property  insured ;  and  by  section  11,  by  payment  of 
the  whole  of  the  deposit  note  and  surrendering  the  policy  be- 
fore any  subsequent  loss  or  expense  has  occurred..  There  is 
nothing  else  to  be  found  in  the  act,  providing  for  or  contempTar^ 
ting  the  termination  of  the  liability  of  a  member  or  person  who 
becomes  insured,  prior  to  the  expiration  of  the  time  for  which, 
by  the  terms  of  his  policy,  the  insurance  is  to  continue.  This 
circumstance  adds  force  to  the  argument  in  favor  of  the  con- 
tinued liability  of  a  member  during  the  whole  time  for  which 
he  became  insured. 

In  this  and  most,  if  not  all,  mutual  insurance  companies, 
every  person  insured  becomes  a  corporator,  with  stock  in  the 
corporation,  to  the  amount  of  his  deposit  note.  These  notes 
constitute  the  capital  stock  of  the  company,  upon  which  to  rely 
for  the  payment  of  losses  and  expenses;  and  the  members  have 
no  right  to  withdraw'  themselves,  or  the  stock  thus  held  by 
them,  from  the  company,  before  the  time  for  that  purpose  pro- 
vided in  their  contract  of  insurance,  except  in  the  two  cases 
provided  in  sections  7  and  11,  before  referred  to. 

By  the  10th  section  of  the  act  under  consideration,  if  a  mem- 
ber neglects  the  payment  of  an  assessment  for  thirty  days  after 
notice,  the  directors  may  sue  for  and  recover  the  whole  amount 
of  his  deposit  note  or  notes  with  costs,  and  the  amount  thus 
collected  shall  remain  in  the  treasury  of  the  company,  subject 
to  the  payment  of  such  losses  and  expenses  as  have  accrued 
or  may  thereafter  accrue ;  and  the  balance,  if  any  remain,  shall 
be  returned  to  the  party  from  whom  it  was  collected,  on  demand, 
after  thirty  days  from  the  expiration  of  the  term  for  which  in- 
surance was  made.  These  provisions  are  inconsistent  with  the 
idea  of  a  termination  of  the  liability  of  the  maker  of  a  deposit 
note,  upon  a  total  loss  being  sustained  by  him.    By  the  de- 
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fendant'0  theory,  the  individtial,  the  whole  amount  of  whose 
deposit  note  had  been  collected  under  the  above  10th  section, 
should  be  entitled  to  have  his  money  thus  collected,  or  such 
part  of  it  as  was  not  applicable  to  the  payment  of  losses  and 
expenses  then  accrued,  refunded^  whenever  the  property,  em- 
braced in  his  policy,  should  be  totally  destroyed.  But  that 
would  be  a  plain  violation  of  the  section  last  referred  to«  The 
case  of  Wilson  v.  The  Trumbull  MuL  Fire  Ins.  Co,  (7  Har- 
ris^ Penn.  R.  372,)  is  cited  and  relied  upon  by  the  defendant's 
counsel  as  an  authority  in  support  of  his  positions.  That  case 
may  have  been  well  decided,  if  the  defendant's  charter  contain* 
ed  a  provision  similar  to  that  embraced  in  the  7th  section  of  the 
act  under  which  the  plaintiffs  in  this  case  was  incorporated,  in 
relation  to  alienating  the  insured  property.  In  the  case  refer- 
red to,  the  assured  had  sold  the  property  insured,  before  the 
loss  happened  for  which  he  was  assessed,  which  the  court  held 
dissolved  his  relation  with  the  company  as  a  member,  and  con- 
sequently terminated  his  liability  on  his  deposit  note.  It  will 
be  perceived,  therefore,  that  it  is  not  applicable  to  the  present 
case. 

The  foregoing  are  among  the  considerations  which  have  led 
me  to  the  conclusion,  that  by  a  fair  and  eorrect  interpretation 
of  the  2d  section  of  the  act,  persons  insured  in  the  company 
shall  respectively  remain  members  of  the  corporation  during 
the  time  their  policies,  by  their  terms,  are  to  continue ;  and 
that  such  membership  is  not  terminated  by  a  total  loss  of  the 
property  insured.  This  construction  is  no  violation  of  the  terms 
of  the  section,  and  is  necessary^  to  avoid  inconsistency  with  other 
sections,  and  in  harmony  with  the  scope  and  spirit  of  the  whole 
act.  I  am  therefore  of  the  opinion  that  the  judgment  appealed 
from  should  be  afSrmed. 

T.  R.  Strono,  J.,  concurred* 

E.  Darwin  Smith,  J.  The  second  section  of  the  act  to  in- 
corporate the  Jefferson  County  Mutual  Insurance  Company, 
which,  by  the  terms  of  the  act  incorporating  the  Genesee  Mo* 
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tual  Insurance  Oompany,  of  which  the  plaintiff  is  receiver,  be- 
came part  of  its  charter,  {Sess^  Laws  o/'lSSG,  ch.  241,  p.  318, 
IcL  ch.  41,  p.  421,)  is  as  follows :  "All  persons  who  shall  here- 
after insnre  with  the  corporation,  and  also  their  heirs,  execu- 
tors, administrators  and  their  assigns  continuing  to  be  insured 
in  said  corporation,  as  is  hereinafter  provided,  shall  thereby  be- 
come members  thereof  during  the  period  they  shall  remain 
insured  by  said  corporation,  and  no  longer."  By  the  express 
terms  of  this  section,  one  who  insures  in  said  corporation  there- 
by becomes  a  member  thereof y  and  daring  the  period  he  shall 
remain  insured,  continues  such  member,  and  no  longer.  Sec- 
tion 6  provides,  also,  that  "  Every  person  who  shall  become  a 
member  of  said  corporation^  by  effecting  an  insurance  therein, 
shall  deposit  his  promissory  note  for  such  sum  of  money  as 
shall  be  determined  by  the  directors,  before  he  receives  his 
policy."  Section  8  provides,  that  "  Every  me9nber  of  said  com- 
pany shall  be  bound  to  pay  for  losses  and  such  necessary  ex- 
penses accruing  in  said  company,  in  proportion  to  his  deposit 
note."  Section  9  provides,  that  "  suits  at  law  may  be  main- 
tained by  said  corporation  against  any  of  its  members,  for  the 
collection  of  such  deposit  notes  or  any  assessments  thereon," 
&c.  Section  10  provides,  that  "After  receiving  notice  of  any 
loss  or  damage  by  fire,  sustained  by  any  member^  and  ascer- 
taining the  same,  the  directors  shall  settle  and  determine  the 
sums  to  be  paid  by  the  several  members  thereof  as  their  re- 
spective proportions  of  such  loss,  and  publish  the  same,  as  they 
shall  see  fit,  and  the  sum  to  be  paid  by  eacti  member  shall 
always  be  in  proportion  to  the  original  deposit  note."  "And  if 
any  member  shall,  for  the  space  of  thirty  days  after  the  pub- 
lication of  said  notice,  neglect  or  refuse  to  pay  the  sum  as- 
sessed upon  him,  the  directors  may  sue  for  and  recover  the 
deposit  notes,"  ifcc.  Thus  it  will  be  seen  that  all  the  provisions 
of  the  act  relating  to  the  liability  to  contribute  to  pay  for 
losses,  and  to  the  maintenance  of  suits  therefor,  apply  only  to 
members  of  the  corporation.  It  would  seem  to  follow,  as  a 
necessary  consequence,  that  when  the  relation  of  membership 
in  the  oorporation  ceases,  the  liability  to  contribute  to  pay  for 
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losses  incurred  also  ceases.  Membership  and  the  liability  to 
pay  for  losses,  or  the  relation  of  insurer  and  insured,  are  in- 
separable. They  must  coexisft;.  When  the  property  embraced 
in  the  policy  of  insurance  issued  to  the  defendant  was  destroyed 
by  fire,  he  was  thereafter  "no  longer^^  a  member  of  the  cor- 
poration. He  ceased  to  be  a  member  as  much  so  as  if  he  had 
sold  or  alienated  the  property.  It  is  true  that  the  charter,  sec- 
tion 7,  provides  that  "  When  any  property  insured  by  the  cor- 
poration shall  be  alienated  by  sale,  or  otherwise,  the  policy 
shall  thereupon  be  void."  But  this  was  entirely  unnecessary. 
Such  consequence  would  have  followed  in  law  without  this  ex- 
press provision,  for  the  contract  of  insurance  is  a  contract  to 
indemnify  the  insured  against  loss  or  damage  to  Lis  property 
from  fire,  and  when  the  property  is  sold  or  aliened  or  destroyed, 
the  contract  of  insurance  is  necessarily  at  an  end. 

The  theory  of  mutual  insurance  is,  that  each  member  agrees, 
concurrently  with  the  other  members,  and  in  consideration  of  a 
like  agreement  as  to  himself,  that  he  will  assure  each  and  every 
other  member  against  loss  by  fire,  and  will  contribute  to  pay 
all  losses,  while  he  continues  thus  insured,  on  his  part.  The 
assessments  he  pays  are  like  the  premiums  paid  by  the  insured 
in  stock  companies,  and,  in  like  manner  as  the  duty  to  pay  pre- 
miums in  stock  companies,  ceases  when  the  property  insured  is 
destroyed  by  fire,  so  the  liability  to  pay  assessments  in  mutual 
companies  ceases  for  the  same  reason  on  a  like  destruction  of 
the  property  insured. 

The  point,  too,  I  think  is  expressly  decided  by  the  supreme 
court  of  the  state  of  Pennsylvania,  in  Wilson  v.  TrumhuU 
Mutual  Ins.  Co.  (7  Harris'  Penn.  State  Rep.  372.)  That 
was  a  case  of  insurance  upon  goods,  like  the  policy  in  this  case, 
and  the  defendant  had  sold  the  goods  some  time  before  the  loss 
happened  for  which  he  was  assessed.  The  charter  was  much 
like  the  charter  in  this  case.  It  was  held  that  he  was  not 
liable  for  losses  accruing  after  the  sale  of  his  goods.  Judge 
Lowrie,  in  giving  the  opinion  of  the  court,  says :  "  In  mutual 
insurance  companies  all  the  insured  are  members,  and  all  mem- 
bers insured.    If  a  member  perform  all  hiB  dutiea  and  pay 
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bis  share  of  all  losses  accruing  daring  his  membership^  no 
more  can  justly  be  required  of  him,  and  if  he  does  so  his  depos- 
it note  is  thereby  canceled.  It  cannot  be  used  to  enforce  contri- 
bution for  losses  arising  after  he  ceased  to  be  insurer  or  insured." 

When  the  defendant  ceased  to  be  a  member  of  the  Genesee 
Mutual  Insurance  Company,  he  clearly  ceased  to  be  liable  for 
losses  thereafter  accruing. 

The  judgment  should  be  reversed  and  a  new  trial  had,  with 
costs  to  abide  the  event. 

Judgment  afSrmed. 

[MoNROB  Gbnbral  Tbrm,  March  2,  1867.  T,  B.  Strong,  Welles  and 
Smith,  Justices.] 


Tibbits  vs»  Percy  and  L'Amoraux. 

The  obligsUon  of  a  lessee,  for  the  payment  of  the  rent  reserved  in  the  lease,  &nd 
the  oUligaUon  of  a  third  person,  who,  by  a  separate  instrument  execnted  at  the 
same  time  with  the  Idase,  guaranties  the  payment  of  the  rent,  by  the  lessee,  are 
separate  and  not  joint,  and  will  not  support  a  joint  action  by  the  lessor, 
against  the  lessee  and  the  guarantor. 

The  obligation  of  the  lessee  is  primary  and  absolute ;  and  that  of  the  guarantor) 
secondary  and  conditional. 

But  if  a  mi8Joinder^  of  this  description,  is  not  objected  to  in  the  court  below,  the 
objection  cannot  be  raised  on  appeal. 

If  the  effect  of  a  lease,  by  itself  considered,  would  be  to  merge  or  supersede  a 
prior  agreement  between  the  parties  thereto,  parol  evidence  that  it  was  the 
understanding,  at  the  time  the  lease  was  executed,  that  the  prior  agreement 
should  bo  kept  on  foot  and  remain  a  subsisting  contract,  is  inadmissible,  as 
▼arylog  by  parol  the  eftct  of  the  lease,  and  changing  the  rights  of  the  par- 
ties under  it 

The  omission,  by  a  lessor,  to  make  repairs  according  to  his  agreement,  will  not 
release  the  lessee  from  the  payment  of  rent.  The  remedy  of  the  lessee,  io 
such  a  case,  is  by  action  against  the  lessor,  upon  the  covenant  to  repair. 

APPEAL  from  a  judgment  of  the  Wayne  county  court,  affirm- 
inga  judgment  of  a  justice  of  the  peace.  The  plaintiff  brought 
his  action,  before  the  justice,  to  recoyer  from  the  defendants 
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^lOOj  being  two  quarters'  rent  doe  on  a  lease  executed  by  tbe 
plaintiff  and  the  defendant  Percy,  dated  May  26, 1864,  by  which 
the  plaintiff  leased  to  the  said  Percy  certain  premises  therein 
described,  for  the  term  of  five  years  from  the  30th  day  of  June 
then  next,  and  by  which  also  Percy  covenanted  to  pay  the 
plaintiff' $200  a  year  rent  for  said  premises  during  the  said  five 
years,  to  be  paid  quarterly  on  the  15th  days  of  September,  De- 
cember, March  and  June  in  each  year.  •  The  lease  was  executed 
.under  the  hands  and  seals  of  the  plaintiff  and  the  defendant 
Percy.  Annexed  to  this  lease  was  another  instrument  under 
the  hand  and  seal  of  the  defendant  L'Amoraux,  which  was  in 
the  words  and  figures  following,  viz  :  "  In  consideration  of  one 
dollar  to  me  in  hand  paid  by  Charles  A.  Tibbits,  the  receipt 
whereof  is  hereby  acknowledged,  I  hereby  guaranty  that  Her- 
man Percy  shall  punctually  pay,  to  the  said  Tibbits  the  rents 
which  he  has  obligated  himself  to  pay  in  the  annexed  lease, 
and  punctually,  at  the  time  he  has  agreed  to  pay  the  same  ;  and 
in  case  he  shall  neglect  or  refuse  to  pay  the  same  as  they  shall 
become  due  by  the  terms  of  said  annexed  lease,  I  promise,  for 
value  received,  to  pay  the  same  to  said  Tibbits  on  demand,  with- 
out notice  of  non-payment  by  the  said  Percy.  'Witness  my  hand 
and  seal  this  26th  day  of  May,  1854. 

D.  W.  L'Amoraux.  [l.  s."] 
The  action  before  the  justice  was  commenced  on  the  26th 
day  of  January,  1855,  and  tried  on  the  23d  day  of  March  fol- 
lowing. On  the  trial,  after  the  plaintiff  had  given  evidence 
tending  to  prove  the  execution  of  the  lease  and  the  guaranty, 
he  rested  his  proofs ;  whereupon  the  defendants  moved  for  a 
nonsuit,  but  without  specifying  any  ground  for  such  motion ; 
which  motion  was  denied  by  the  justice.  The  defendants  then 
gave  in  evidence  an  instrument  in  writing  executed  by  the 
plaintiff  under  his  hand  and  seal,  which  was  in  the  words  and 
figures  following :  "  This  is  to  certify  that  I,  C.  A.  Tibbits, 
have  this  22d  day  of  May,  1854,  let  and  rented  unto  Heman 
Percy,  of  the  same  place,  my  house  and  premises,  known  as  the 
frame  building  near  the  rail  road  depot  in  the  town  of  Arcadia, 
bounded  on  the  west  by  the  plank  road,  south  by  the  old  Monte- 
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auma  turnpike,  north  and  east  by  the  lands  owned  by  E.  T. 
Grant  and  Socrates  Smith,  with  the  appurtenances  and  the  sole 
and  uninterrupted  use  and  occupation  thereof,  for  the  term  of 
five  years,  to  commence  on  the  fifteenth  of  June  next,  at  the 
yearly  rent  of  two  hundred  dollars  a  year,  payable  quarterly, 
and  I  am  to  make  as  soon  as  possible  the  following  repairs  and 
additions  to  the  premises.  I  am  to  build  on  said  premises  a 
bam  twenty-five  feet  by  thirty ;  to  be  well  finished.  I  am  to 
build  a  stoop  on  the  west  side  of  the  house ;  bring  good  water 
in  logs  or  pipes  to  the  said  premises  in  a  good  workmanlike 
manner ;  repair  the  fences  now  on  the  premises,  and  build,  in 
the  course  of  this  summer  or  next  fall,  a  good  picket  fence  on 
the  south  line  of  said  premises  ;  and  I  hereby  give  him,  the 
said  Percy,  the  privilege,  if  he  sees  fit,  to  finish  off  a  room  in 
the  basement,  to  be  used  as  a  recess  or  other  purpose.  Given 
under  my  hand,  22d  day  of  May,  1854. 

Ghas.  a.  Tibbits.  [l.  s."] 
The  premises  described  in  this  instrument  were  the  same  as 
those  described  in  the  lease.  The  defendants  then  offered  to 
prove  a  breach  of  the  agreements  on  the  part  of  the  plaintiff 
in  the  agreement  above  set  forth,  which  was  objected  to  by  the 
plaintiff,  and  the  objection  was  sustained  by  the  justice.  The  de- 
fendants also  offered  to  prove  that,  at  the  time  of  the  execution 
of  the  lease,  it  was  understood  by  and  between  the  parties  that 
the  contract  of  the  22d  of  May,  1854,  should  remain  valid  and 
in  force.  This  was  objected  to  on  the  part  of  the  plaintiff, 
and  the  justice  sustained  the  objection.  The  parties  then 
rested,  and  the  justice  rendered  judgment  in  favor  of  the  plain- 
tiff, against  both  the  defendants,  for  $100  damages,  together 
with  costs.  The  defendants  appealed  to  the  county  court,  where 
the  judgment  of  the  justice  wad  affirmed. 

iSl  K.  Wiiliamsj  for  the  appellants. 

F.  E,  Comwell  for  the  respondent. 

JBy  the  Court,  Welles,  J.     The  objection  of  misjoinder  of 
defendants,  if  it  had  been  interposed  in  proper  time  and  man- 
VoL.  XXIV.  6 
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ncr,  would  have  been  fatal  to  the  plaintiff's  recovery  against  both 
defendants  in  one  action.  The  contract  of  each  defendant  was, 
substantially,  to  secure  the  same  object,  to  wit,  the  payment  of 
the  rent ;  but  their  undertaking  was  several  and  not  joint. 
The  obligation  of  Percy,  the  principal,  was  primary  and  abso- 
lute ;  that  of  L'Amoraux  was  secondary  and  conditional.  Their 
obligations  to  the  plaintiff  were  the  same,  and  their  liability  to 
an  action  would  arise  at  the  same  moment,  and  to  the  same  ex- 
tent precisely ;  still,  it  was  not  a  joint  undertaking.  {De  Bid- 
der V.  Schermerhorn  and  Purdy,  10  Barb,  688.  Hall  v. 
Farmer^  5  Denio,  484 ;  affirmed  on  appeal,  2  ComsL  653.) 
These  cases  may  be  regarded  as  overruling  the  case  of 
Luqueer  v.  Prosser,  (1  Hill,  256,)  and  others  of  like  import. 
Section  120  of  the  code,  cited  and  relied  upon  by  the  respond- 
ent's counsel,  does  not  help  him.  That  section  provides  for  in- 
cluding in  the  same  action,  persons  severally  liable  upon  the  same 
obligation  or  instrument — not  upon  different  instruments,  as  in 
this  case. 

It  is  contended,  however,  by  the  respondent's  counsel,  and  it 
seems  to  me  with  unanswerable  force,  that  this  objection,  not 
appearing  to  have  been  taken  and  pointed  out  by  the  defend- 
ants on  their  motion  for  a  nonsuit,  should  not  now  be  listened 
to.  The  return  of  the  justice  states  that  when  the  plaintiff 
rested  the  defendant  moved  for  a  nonsuit,  which  was  denied. 
No  ground  whatever  was  stated  for  the  motion.  Neither  the 
justice  nor  the  plaintiff  had  his  attention  directed  to  the  ques- 
tion of  misjoinder.  If  it  had  been  done  the  motion  might  have 
been  granted,  or  the  plaintiff  might  have  discontinued ;  or,  per- 
haps, would  have  been  entitled  to  elect  against  which  of  the 
defendants  he  would  proceed.  It  should  now  be  regarded  the 
same  as  if  a  motion  for  a  nonsuit  had  not  been  made.  The 
point  is  strictly  a  legal,  not  to  say  a  technical  one.  No  injustice 
has  been  done,  as  the  cause  of  action  against  both  defendants 
was  fully  made  out. 

The  only  remaining  question  arises  upon  the  exclusion,  by 
the  justice,  of  evidence  offtred  by  the  defendants  of  the  plain- 
tiff's fiiilure  to  fulfill  his  covenants  contained  in  the  agreement 
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of  May  22(1, 1854.  The  justice  excluded  the  evidence  on  the 
ground  that  the  agreement  was  superseded  by  the  lease,  which 
bore  date  the  26th  of  the  same  month.  The  defendants  offered  to 
prove  that  at  the  time  the  lease  or  contract  of  May  26th,  1854, 
was  made,  it  was  understood  between  the  parties  that  the  first 
contract  should  remain  valid  and  subsisting.  This  was  objected 
to,  and  the  objection  sustained.  If  the  effect  of  the  lease  or  con- 
tract of  May  26th,  aside  from  the  agreement  sought  to  be 
proved,  in  relation  to  keeping  on  foot  the  agreement  of  the  22d 
of  May,  would  have  been  to  merge  or  supersede  the  latter,  pa- 
rol evidence  of  such  fact,  that  is,  the  fact  that  it  was  to  remain 
a  subsisting  agreement,  was,  I  think,  inadmissible,  as  varying 
by  parol  the  effect  of  the  lease,  and  changing  the  rights  of  the 
parties  under  it ;  and  the  question  must  be  decided  irrespect- 
ive of  such  offer  and  rejection.  In  my  opinion,  the  lease  or 
second  contract  did  not  supersede  the  agreement  before  entered 
into  by  the  plaintiff  to  make  repairs,  d&c.  They  were  not  in- 
consistent with  each  other,  and  there  was  no  conflict  whatever 
between  them.  And  there  is  nothing  in  the  lease,  in  terms  or 
by  implication,  superseding  the  plaintiff's  agreement  to  make 
repairs.  But  it  does  not  release  the  defendants  from  paying 
the  rent  The  remedy  of  the  lessee,  in  such  case,  is  by  action 
against  the  lessor  upon  the  covenant  to  repair,  &c.  (  Watts 
V.  Coffm,  11  John.  495.  Oshorn  v.  Etheridge,  13  Wend.  339. 
Christopher  v.  Austiuj  1  Kern.  216.)  The  cases  cited  by  the 
appellants'  counsel,  go  to  show  that  where  the  lessor  has  evicted 
the  lessee,  or  prevented  him  from  entering  upon  the  demised 
premises,  or  any  part  of  them,  he  shall  not  recover  rent. 
The  judgment  of  the  county  court  should  be  affirmed. 

Ordered  accordingly. 

[MoNROB  General  Term,  March  2, 1857.    T.  R.  Strong,  Welles  and  Smith, 
Jofltices.] 
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Where  the  heirs  at  law  of  a  person  dying  seised  of  a  tract  of  land,  which  de- 
scended to  them  as  tenants  in  common,  caused  the  same  to  be  subdivided 
into  nine  lots,  and  a  map  of  such  subdivision  to  be  made,  by  a  surveyor, 
and  partitioned  the  same  among  themselves,  by  mutual  conveyances  and 
releases  of  the  lots,  to  each  other,  which  mentioned  and  referred  to  the 
said  map,  on  which  a  road  was  laid  down  as  running  through  the  center  of 
the  tract;  and  subsequently  two  of  the  heirs  sold  and  conveyed  their 
respective  lots  to  purchasers,  by  deeds  referring  to  the  map  and  to  the 
road  so  laid  out  upon  it;  Held  that  the  map  was  part  and  parcel  of  the 
several  conveyances,  and  that  such  conveyances  were  to  be  taken  and 
deemed  as  subject  to,  and  controlled  by  it.  That  the  road  being  laid  out, 
upon  such  map,  and  the  lots  bounded  by  it,  each  grantee  was  entitled  to 
the  enjoyment  of  the  easement  thus  conveyed,  and  that  he  and  his  grantees 
could  recover  damages  for  its  obstruction  by  the  others,  or  by  persons 
claiming  under  them. 

Held  also,  that  this  right  of  way  was  a  servitude  to  which  each  lot  was  equally 
subject,  and  was  of  the  same  character  and  force  as  if  created  by  express 
grant.  And  that  by  virtue  of  the  release  and  conveyance  of  a  lot  to  either 
of  the  heirs,  by  its  number,  on  the  making  of  the  partition,  the  grantee  be- 
came entitled,  as  part  of  the  grant,  to  a  right  of  way  over  the  road  laid  down 
on  the  map,  as  an  casement;  which,  being  appurtenant  to  the  land,  passed 
to  the  grantees  of  such  heir. 

Held  further^  that  in  case  either  of  the  lots  in  the  subdivision  was  so  situ- 
ated that  there  was  no  access  to  it  by  any  public  road  or  any  other  means, 
without  passing  over  the  lands  of  other  persons,  a  right  of  way  passed  to 
the  grantee,  over  the  land  of  his  grantors,  as  a  way  of  necessity,  incidental 
to  the  grant,  and  without  which  the  grant  would  be  useless.  And  that 
such  right,  being  appurtenant  to  the  land,  would  pass  to  persons  deriving 
title  from  the  original  grantee. 
^  An  easement  acquired  by  deed  can  never  be  lost  by  non-user.  To  be  thus 
lost,  it  must  have  been  acquired  by  use. 

In  an  action  for  obstructing  a  right  of  way,  the  plaintiff  is  not  to  be  limited 
to  the  recovery  of  nominal  damages. 

MOTION  by  the  plaintiff  for  a  new  trial,  or  judgment  on  a 
verdict  in  his  favor,  taken  subject  to  the  opinion  of  the 
court,  for  six  cents  damages.  The  case  discloses  the  following 
facts  :  Upon  the  death  of  John  Atkinson,^  sen.,  prior  to  the  year 
1828,  the  title  in  fee  to  the  whole  of  the  two  large  lots,  numbers 
33  and  25,  of  the  second  division  lots  in  township  No.  13, 
in  the  7th  range  of  townships,  now  in  the  town  of  Irondequoit, 
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in  the  county  of  Monroe,  descended  to  his  heirs  at  law,  as  ten- 
ants in  common,  who,  in  October,  1828,  caused  the  whole  tract, 
consisting  of  the  said  two  lots  33  and  25,  and  containing  over 
400  acres  of  land,  to.  be  subdivided  into  nine  smaller  lots,  num- 
bered from  one  to  nine  inclusive,  by  Valentine  Gill,  and  a 
map  of  said  subdivision  to  be  made  by  said  Gill.  This  map 
shows  clearly  and  distinctly  the  size,  shape,  situation  and  loca- 
tion of  each  of  the  lots,  as  well  the  two  original  large  lots — 
numbers  33  and  25 — ^as  the  nine  small  lots  made  by  the  sub- 
division, and  the  boundary  lines,  with  their  courses  and  dis- 
tances, of  each.(a)  The  map  represents  the  whole  tract, 
consisting  of  the  two  original  lots,  33  and  25,  as  being  in  the 
shape  of  a  rhombus,  with  its  N.  E.  and  S.  W.  comers  forming 
equal  acute,  and  the  S.  E.  and  N.  W.  corners  equal  obtuse 
angles,  and  surrounded  on  the  east,  west  and  north  sides  by  a 
road  or  roads,  and  with  an^east  and  west  road  running  through 
the  center  of  the  tract,  from  the  road  on  the  west  to  that  on 
the  east  side  of  the  tract,  and  nearly  equi-distant  from  the 
north  and  south  lines  thereof.    Each  of  the  nine  small  lots  is 

(a)  Map  of  the  Premises. 


Lot  83  contains  213  acres,  and  lot  25  contains  206  acresj  by  a  scale  on  the 
original  map  of  three  chains  to  the  inch.  The  above  is  very  much  contract^ 
from  the  surveyor's  diagram. 
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algo  in  the  shape  of  a  rhombus.  Number  9  contains  49-|^ 
acres,  and  lies  in  the  southeast  corner  of  the  tract,  extending 
north  to  the  east  and  vest  road  throngh  the  center  of  the 
tract,  as  represented  on  the  map ;  its  north  and  south  lines 
being  18  chains  and  40  Knks,  and  its  east  and  west  lines  being 
29  chains  and  60  links  in  length.  No.  8  contains  57  acres  and 
adjoins  No.  9  on  the  west,  and  also  extends  north  to  the  said 
east  and  west  road ;  its  length,  north  and  south,  being  the  same 
as  No.  9,  and  its  north  and  south  lines  being  19  chains  in 
length.  No.  3  contains  52i^^  acres,  and  extends  from  the  road 
on  the  west  side  of  the  tract  to  No.  8,  which  bounds  it  on  the 
east ;  its  east  and  west  lines  are  14  chains  and  60  links,  and 
extends  north  to  the  east  and  west  road,  through  the  center  of 
the  tract.  Lot  No.  4  is  of  the  same  siie  and  shape,  and  con- 
tains the  same  number  of  acres  as  No.  3,  and  lies  directly  north 
of  it,  the  said  east  and  west  road,  as  laid  down  on  the  map,  run- 
ning between  them. 

After  the  said  subdivision  of  this  tract  of  land,  and  prior  to  the 
first  day  of  December,  1828,  the  children  and  heirs  at  law  of 
the  said  John  Atkinson,  deceased,  made  partition  thereof,  and 
on  such  partition  conveyed  and  released  to  William  Atkin- 
son, one  of  said  heirs,  lot  No.  8  in  the  said  subdivision ;  and 
on  the  8th  day  of  December  aforesaid  the  said  William  Atkin- 
son conveyed  the  same  lot  No.  8  to  Jannib  Holton,  describing 
the  same  by  metes  and  bounds,  as  subdivision  No.  8,  in  which 
description  the  east  line  is  mentioned  as  running  from  the 
southwest  corner,  north,  dec.  on  the  west  line  of  the  lot,  29 
chains  and  50  links,  to  the  oenter  of  a  contemplated  road  to 
run  east  and  west ;  thence  east  19  chains  ;  thence  south,  &c. 
29  chains  and  50  links,  to  the  south  line  thereof;  thence  east 
19  chains,  to  the  place  of  beginning ;  reference  being  made  to 
a  map  by  Valentine  Oill,  of  said  great  lots  33  and  25. 

The  plaintiff  derives  title  by  sundry  mesne  conveyances  from 
Janna  Holton,  to  the  east  80  acres  of  lot  No.  8. 

On  the  10th  of  March,  1830,  Eliza  S.  Atkinson,  another  of 
the  said  children  and  heirs  at  law,  conveyed  said  lot  No.  3 
to  Nicholas  Toody  and  James  Welch  by  deed,  in  which  the  lot 
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18  p&rticnlarly  described,  as  being  known  as  subdivision  No.  3, 
and  in  which  the  north  line  is  described  as  running  on  the 
division  line  between  subdivisions  three  and  four ;  and  reserv- 
ing the  right  of  a  road  two  rods  in  width  on  the  division  line 
between  subdivisions  three  and  four,  containing,  &c. 

The  defendants  derive  their  title  to  said  lot  No.  8  by  sundry 
mesne  conveyances  from  Toody  and  Welch.  In  all  the  convey- 
ances, including  that  to  the  defendants,  the  same  reservation  in 
respect  to  the  road  is  made. 

On  the  22d  of  November,  1830,  the  said  Eliza  S.  Atkinson 
conveyed  to  James  Waring  lot  No.  4,  as  being  known  and 
distinguished  on  a  tnap  made  by  V.  Gill,  as  subdivision  No.  4 
in  said  lot  No.  33,  and  then  describing  it  by  courses  and  dis- 
tances. Soon  after  the  said  deed  to  Toody  and  Welch,  they 
entered  into  the  possession  of  lot  No.  3,  and  enclosed  and  occu- 
pied the  strip  of  land  laid  down  on  the  map  as  a  road  be- 
tween lots  three  and  four.  The  possession  and  occupancy  of 
the  land  they  conveyed  had  been  continued  to  the  time  of  the 
commencement  of  this  suit.  At  the  time  of  the  deed  to  Toody 
and  Welch,  and  down  to  the  time  of  the  purchase  by  the  plain- 
tiff, which  was  in  the  year  1849,  lot  No.  8  was  unoccupied,  and 
was  wild  and  uncultivated.  The  plaintiff  took  possession  of 
30  acres,  owned  by  him,  in  the  year  1851,  and  required  the 
defendant  to  open,  or  suffer  to  be  opened,  the  road  as  laid 
down  on  the  map,  or  a  road  two  rods  wide,  from  the  highway 
running  upon  the  west  side  of  the  whole  tract,  to  the  said 
lot  No.  8,  owned  by  the  plaintiff,  and  the  defendants  refused 
such  request. 

The  case  further  states  that  the  road,  as  laid  out  upon  the 
map,  was  intended  to  be  four  rods  wide,  and  that  no  part  of 
it  has  ever  been  opened.  The  plaintiff's  counsel  then  offered 
evidence  to  prove  that  he  had  sustained  damages  by  reason 
of  the  obstruction  of  the  way  in  question  by  the  defendants. 
The  defendants'  counsel  objected  to  the  giving  of  any  evidence 
on  that  point,  and  the  judge  sustained  the  objection,  and  de- 
cided that  the  plaintiff  was  only  entitled  to  nominal  damages, 
to  which  the  plaintiff's  counsel  excepted.    The  judge  then 
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directed  a  verdict  to  be  taken  for  the  plaintiff,  with  six  cent9 
dataages,  subject  to  the  opinion  of  the  supreme  court,  upon  a 
case  to  be  made  by  the  plaintiff. 

S.  Mathews,  for  the  plaintiff. 

M.  aS.  Newton  and  O.  Hastings,  for  the  defendants. 

Bi/  the  Court,  Welles,  J.  The  subdivision,  map  and  par- 
tition of  this  whole  tract,  consisting  of  the  original  lots  num- 
bers 33  and  25,  were  the  acts  of  all  the  heirs  at  law  of  John 
Atkinson,  sen^^  deceased,  and  they  and  their  grantees  are  bound 
by  those  acts.  The  map  was,  in  fact,  part  and  parcel  of  the 
several  conveyances  mentioned  in  the  case,  as  they  all,  either 
by  express  words  or  unavoidable  implication,  refer  to  and  recog- 
nize it ;  and  it  is  impossible  to  locate  the  lands  described  in 
them  without  resort  to  it.  It  exhibits  the  road  in  question  as 
plainly  and  distinctly  as  it  shows  any  thing  else.  The  convey- 
ances of  lots  No.  8  and  No.  3,  by  William  and  Eliza  S.  Atkin- 
son, through  which  the  parties  respectively  derive  their  titles, 
must  be  taken  and  deemed  as  subject  to,  and  controlled  by,  the 
map.  These  lots,  Nos.  8  and  3,  are  bounded  on  the  north  by 
this  road,  and  the  owners  of  neither  of  them  is  at  liberty  to 
refuse  to  the  other  the  enjoyment  of  the  easement  contemplated 
by  the  parties  to  the  subdivision  and  partition  of  the  whole 
tract.  It  is  a  servitude  to  which  each  is  equally  subject,  and 
is  of  the  same  character  and  force  as  if  created  by  express 
grant. 

By  virtue  of  the  release  and  conveyance  to  William  Atkin- 
son, of  lot  No.  8  by  its  number,  on  the  partition  between  the 
proprietors,  he  became  entitled,  as  part  of  the  grants  to  a 
right  of  way  over  the  road  laid  dojjstf  on  the  map,  as  an  ease- 
ment, which,  being  appurten^^fto  the  land,  passed  to  the 
plaintiff  by  virtue  of  the  conveyaSjes  through  which  he  derives 
title  to  his  part  of  the  lot. 

Under  the  circumstances  of  this  case,  a  right  of  way  passed 
by  the  conveyance  to  William  Atkinson,  over  the  land  of  his 
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grantors,  as  a  way  of  necessity,  incidental  to  the  grant,  and 
•without  vhich  the  grant  would  be  useless.  The  situation  of 
lot  No.  8  upon  the  map  shows  that  there  was  no  access  to  it 
by  any  public  road,  or  any  other  means,  without  passing  over 
the  lands  of  other  persons.  The  authorities  referred  to  by  the 
plaintiff's  counsel  on  this  point,  and  many  others,  clearly  estab- 
lish this  proposition.  {G.  ^  Whately  on  Easements^  54  to  57. 
3  Kenfs  Com,  419  to  433.  Shep.  Touch.  89.  Holmes  v. 
Seely,  19  Wend.  507.)  And  this  right,  being  appurtenant 
to  the  land,  passed  to  the  plaintiff.  Where  a  right  of  way  is 
thus  implied  from  the  necessity  of  the  case,  its  particular  lo- 
cality is  to  be  determined  and  assigned  by  the  grantor  in  a 
reasonable  place  and  manner ;  and  if  he  declines,  the  grantee 
will  be  permitted  to  make  the  selection.  In  this  case,  the  way 
or  road  laid  down  on  the  map  may  be  reasonably  regarded  as 
settling  before  hand,  by  all  the  owners  of  the  whole  tract,  the 
place  where  the  right  should  be  enjoyed.  The  case  shows  that 
Elizabeth  S.  Atkinson,  one  of  the  tenants  in  common,  and  un- 
der whom  the  defendants  claim,  recognized  and  reserved  this 
right  in  the  particular  place  claimed,  in  her  deed  to  Toody 
and  Welsh;  and  the  same  reservation  and  recognition  was 
preserved  in  all  the  conveyances  through  which  the  defend- 
ants derive  their  title  from  her.  This,  however,  cannot  bene- 
fit the  plaintiff  as  a  reservation^  but  it  shows  the  defendants 
knew  of,  and  took  their  title  subject  to,  this  right  of  way. 

This  right  of  way  has  not  been  lost  by  non-user  or^idverse   1 
possession.    It  was  acquired  by  force  of  the  deed  from  the  , 
proprietors  to  William  Atkinson.     An  easement  acquired  by   ^' 
deed  can  never  be  lost  by  non-user.     To  be  thus  lost,  it  must 
have  been  acquired  by  use.     The   doctrine  of  extinction  by 
disuse,  does  not  apply  to  servitudes  or  easements  created  by 
deed.    In  the  one  case  the  mere  disuse  is  sufficient ;  but  in 
the  other,  there  must  not  only  be  disuse  by  the  owner  of  the 
land  dominant,  but  there  must  be  an  actual  adverse  user  by 
the  owner  of  the  land  servient.    See  Angell  on  Water  Courses^ 
ed.  of  1850,  p.  269,  §  252,  the  language  of  which,  nearly,  I 
have  appropriated.    See  also  Arnold  v.  St^ens,  (24  Pick.  106 ;) 

Vol.  XXIV.  7 
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and  White  v.  Crawford,  (10  Mass.  Rep,  189.)  And  there 
was  no  adverse  possession  because,  1.  The  plaintiff  and  those 
under  whom  he  claimed  had  no  occasion  to  assert  or  use  his 
right  until  he  took  actual  podsession  of  his  land.  {Arnold  v. 
Stevens,  svpra.    Doe  v.  Butler,  3  Wend.  149.) 

We  are  of  the  opinion,  therefore,  that  the  plaintiff  establish- 
ed his  right  to  the  easement  claimed ;  and  as  the  defendants 
refused  to  open  the  road,  or  to  allow  it  to  be  opened,  they  are 
liable  in  damages  therefor  to  the  plaintiff. 

It  seem  to  us,  also,  that  the  justice  before  whom  the  action 
was  tried,  should  not  hare  limited  the  plaintiff  to  nominal  dam- 
ages. The  plaintiff  offered  to  prove  that  he  had*  sustained 
damages  by  reason  of  the  obstruction  of  the  way  in  question 
by  the  defendants,  which  the  justice  refused;  and  held,  as 
matter  of  law,  that  the  plaintiff  was  entitled  only  to  nominal 
damages.  We  are  to  intend  that  the  evidence  offered  by  the 
plaintiff  was  legal  evidence  of  damages,  and  there  appears  no 
sufficient  reason  why  it  was  excluded.  That  there  was  a  por- 
tion of  lot  No.  8  which  the  plaintiff  did  not  own,  is  not  a 
sufficient  reason.  It  does  not  appear  that  the  owner  of  that 
portion  would  have  objected  to  the  opening  of  the  way  adjacent 
to  his  land,  and  it  might  have  been  that  it  was  more  convenient 
for  the  plaintiff  to  commence  opening  the  road  from  the  west 
end.  Again,  it  would  be  of  no  use  to  the  plaintiff  to  open  the 
road  east  of  the  defendants'  land,  so  long  as  they  refused  to 
allow  him  to  open  it  along  the  north  end  of  theirs. 

We  think,  therefore,  that  the  plaintiff  is  entitled,  either  to 
judgment  in  his  favor  on  the  verdict,  with  costs,  or  to  a  new 
trial,  with  costs  to  abide  the  event,  at  his  election. 

Ordered  accordingly. 

[Monroe  General  Term,  March  2, 1867.  7.  R.  Strong^  WeOea  and  Smith, 
Jnatioes.] 
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Wbere  the  defendants,  who  held  a  chattel  mortgage,  prior  in  date  to  any  oth- 
er, upon  a  horse  owned  by  the  plaintiff,  at  the  request  of  the  plaintiff  and 
for  his  accommodation,  gave  him  a  certificate  stating  that  such  mortgage 
was  canceled,  at  the  same  time  taking  from  the  plaintiff  in  exchange  there- 
for a  mortgage  upon  other  property,  for  the  amount  secured  by  the  first 
mortgage;  the  plaintiff  concealing  from  the  defendants  the  fact  that  the 
property  embraced  in  the  second  mortgage  was  already  mortgaged  to  0., 
a  third  person,  to  its  Aill  value  by  a  mortgage  not  then  filed  in  the  clerk's 
office ;  but  such  mortgage  was  afterwards  filed,  before  the  defendants  could 
get  their  substituted  mortgage  on  file ;  it  was  held  that  the  defendants, 
on  discovering  the  existence  of  the  mortgage  to  0.  and  that  it  had  been 
made  a  prior  lien  to  theirs,  oould  repudiate  the  cancellation  of  the  orig- 
inal mortgage,  on  the  ground  of  its  having  been  procured  by  fVaud,  and 
take  possession  of  the  mortgaged  property,  by  virtue  of  such  mortgage. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree. The  action  was  brought  to  recoyer  the  posBession  of 
a  horse,  and  damages  for  the  detention.  The  cause  was  referred 
to  a  referee,  and  tried  before  him.  He  reported  in  fayor  of  the 
defendants,  and  judgment  was  entered  in  accordance  with  such  re- 
port The  facts  are  sufficiently  stated  in  the  opinion  which  follows. 

Jos,  R.  Cox,  for  the  appellants. 

Geo,  O.  Rathbun,  for  the  respondent. 

JBy  the  Cmirtj  Welles,  J.  On  the  trial  before  the  referee, 
the  following  facts  appeared :  On  and  prior  to  the  month  of 
June,  1855,  the  plaintiff  was  the  owner  of  a  certain  bay  horse, 
upon  which  the  defendants  held  a  chattel  mortgage,  dated  De- 
cember 14,  1854,  and  which  was  duly  filed  on  the  7th  day  of 
February,  1855,  in  the  clerk's  office  of  the  county  of  Cayuga. 
On  the  14th  of  June,  1855,  the  defendants,  at  the  request  of 
the  plaintiff,  took  from  him  a  chattel  mortgage  upon  certain 
other  property  belonging  to  the  plaintiff,  for  the  debt  secured 
by  the  first  mortgage,  and  at  the  same  time  gave  him  a  certifi- 
cate stating  that  the  first  mortgage  was  canceled.  This  change 
of  security  was  made  to  enable  the  plaintiff  to  mortgage  the 
bay  horse  as  security  for  the  purchase  money  of  another  horse, 
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which  he  was  about  purchasing,  to  work  with  the  bay  erne* 
Previous  to  this,  and  on  the  12th  of  June,  1855,  the  plaintiflF 
had  given  a  chattel  mortgage  to  one  O'Connor,  covering  the 
same  property  as  that  mentioned  in  the  mortgage  given  by  the 
plaintiff  to  the  defendants  on  the  14th  of  June,  1855,  also  in- 
cluding the  said  bay  horse ;  which  mortgage  was  not  filed  in 
theiproper  clerk's  office  until  after  giving  the  second  mortgage 
to  the  defendants.  The  first  intimation  the  defendants  had  of 
the  existence  of  the  mortgage  to  O'Connor,  was  on  the  14th  of 
June,  1855,  when  Miller,  one  of  the  defendants,  went  to  the 
county  clerk's  office  with  the  last  mentioned  mortgage,  for  the 
purpose  of  filing  it,  when  he  discovered  the  mortgage  to  O'Con- 
nor, which  had  been  filed  a  few  minutes  before  he  arrived  there. 
It  was  the  understanding  between  the  plaintiff  and  defendants, 
when  the  mortgage  of  the  14th  of  June  was  given  by  the  lat- 
ter to  the  former  and  the  certificate  of  cancellation  of  the 
mortgage  of  December  14, 1854,  was  given,  that  the  mortgage 
of  June  14, 1855,  and  the  said  certificate,  were  not  to  be  of  any 
force  until  the  mortgage  of  December  14,  1854,  on  file  in  the 
clerk's  office,  was  taken  up,  and  that  the  defendant  Miller  and  the 
plaintiff  were  to  go  to  the  clerk's  office  and  there  exchange  the 
papers.  They  started  together  from  the  place  where  the  last 
mortgage  and  the  certificate  of  cancellation  were  executed,  to 
go  to  the  clerk's  office  for  that  purpose.  Miller  went,  as  before 
stated,  but  the  plaintiff  did  not  go  there.  The  defendant  Miller, 
on  discovering  the  mortgage  to  O'Connor  on  file,  refused  to  file 
the  mortgage  of  June  14,  1855,  or  to  exchange  the  papers ;  and 
repudiated  the  understanding  as  to  the  release  and  cancellation 
of  the  mortgage  of  December,  1854,  by  proceeding  immediate- 
ly with  a  certified  copy  of  the  latter  mortgage  to  take  the  said 
bay  horse  from  the  possession  of  the  plaintiff,  which  is  the  same 
taking  and  conversion  stated  in  the  complaint. 

The  referee,  upon  the  foregoing  facts,  found  as  conclusions  of 
law  that  the  plaintiff  by  fraud  induced  the  defendants  to  give  the 
certificate  of  cancellation  of  the  mortgage  of  December,  1854,  and 
to  take  the  mortgage  of  June  14,  1855,  in  lieu  thereof,  for  the 
reason  that  at  the  execution  of  the  latter  mortgage  the  property 
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covered  by  the  same  was,  to  the  knowledge  of  the  plaintiff,  em- 
braced in  the  O'Connor  mortgage,  which  was  for  the  full  value 
of  the  property  embraced  by  it,  and  by  reason  of  such  fraud 
the  defendants  had  the  right  to  repudiate  the  cancellation  of 
the  mortgage  of  December,  1854,  and  did,  under  and  by  virtue 
thereof,  rightfully  take  possession  of  the  bay  horse. 

I  incline  to  the  opinion  that  the  evidence  justified  the  finding 
of  the  referee.  I  do  not  say  that  a  mortgagor  of  personal  prop- 
erty is  always  bound,  at  the  peril  of  being  charged  with  fraud, 
to  disclose  whether  the  property  is  incumbered.  The  mort- 
gagee has  means  of  ascertaining  how  the  fact  is.  He  may 
search  the  proper  office,  and  thus  protect  himself  against  prior 
mortgages.  He  may  also  inquire  of  the  mortgagor,  and  if  he 
falsely  asserts  that  none  exists,  it  would  properly  be  regarded, 
as  between  the  parties,  a  strong  badge  of  fraud.  In  the  pres- 
ent case  I  think  the  conduct  of  the  plaintiff  was  such  as  to 
draw  upon  himself  the  imputation  of  a  design  to  mislead  the  de- 
fendants. The  exchange  of  securities  was  at  his  riequest  and 
for  his  benefit  exclusively.  When  the  last  mortgage  and  the 
certificate  of  cancellation  of  the  one  of  December,  1854,  were 
given,  it  was  agreed  between  the  parties  that  those  instruments 
should  be  of  no  validity  until  the  first  (that  of  December,  1854,) 
was  taken  up,  and  that  the  plaintiff  and  Miller,  one  of  the  de- 
fendants, should  go  together  to  the  clerk's  office  and  ex- 
change the  papers;  by  which,  undoubtedly,  was  meant  that 
they  both  should  be  at  the  clerk's  office  together,  when  they 
could  see  that  all  was  right.  Miller  accordingly  went,  and  the 
plaintiff,  although  he  started  in  company  with  him,  did  not  go 
there.  Where  he  went  does  not  appear ;  but  it  appears  that  ^ 
few  minutes  before  Miller  arrived  at  the  office,  O'Connor  ap- 
peared and  left  his  mortgage  to  be  filed,  and  quitted  the  office 
abruptly  and  in  haste.  It  seems  to  me  the  referee  was  at  lib- 
erty to  -conclude,  that  when  the  plaintiff  parted  company  with 
Miller,  after  they  had  started  to  go  to  the  clerk's  office,  he  went 
to  O'Connor,  who  it  appears  from  the  evidence  was  near  at 
hand,  and  gave  him  notice  of  what  was  going  on,  that  he  might 
hasten  to  the  clerk's  office  and  file  his  mortgage. 
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Whatever  may  be  the  strict  rule  of  law  in  regard  to  the 
duty  of  the  plaintiff  to  give  the  defendants  notice  of  O'Connor's 
mortgage,  good  faith  and  fair  dealing  required  him  to  do  so. 
The  defendants  were  relinquishing  a  legal  and  valid  lien  upon 
property,  which  was  prior  to  any  other  incumbrance,  and  taking 
other  and  different  security  for  their  debt,  upon  property  already 
incumbered  to  the  full  amount  of  its  value,  and  this  known  to  the 
plaintiff,  and  of  which  he  knew  the  defendants  were  ignorant ; 
and  all  this,  at  the  request  and  for  the  exclusive  accommodation 
of  the  plaintiff.  In  view  of  all  the  evidence  in  this  case,  I  am 
satisfied  the  plaintiff  intended  to  perpetrate  a  fraud  upon  the 
defendants. 

But  it  is  alleged  by  the  plaintiff's  counsel  that,  before  the 
defendants  were  at  liberty  to  disavow  and  repudiate  the  change 
or  substitution  of  the  securities,  they  were  bound  to  rescind  the 
arrangement  of  the  14th  of  June,  1855 ;  and  it  is  contended 
that  they  have  not  done  so.  That  in  order  to  rescind  the  ar- 
rangement, they  should,  upon  the  discovery  of  the  fraud,  have 
immediately  returned  the  last  mortgage,  which  the  case  does 
not  show  they  have  done.  It  is  a  sufficient  answer  to  this,  that 
by  the  agreement  of  the  parties,  the  new  mortgage  and  the 
certificate  of  cancellation  of  the  old  one,  was  not  to  take  effect 
until  the  plaintiff  and  the  defendant  Miller  should  meet  at  the 
clerk's  office  and  exchange  the  papers.  This  has  never  been 
done,  and  it  is  through  the  neglect,  if  not  for  a  reason  less  cred- 
itable to  the  plaintiff,  that  it  has  been  omitted.  When  Miller 
discovered  that  O'Connor's  mortgage  had  been  filed,  he  refused 
to  put  the  one  to  him  and  Tibbits  on  file.  The  arrangement 
between  the  plaintiff  and  defendants  has  never  been  consum- 
mated, and.  by  the  agreement  between  them,  it  was  to  have  no 
force  until  an  event,  which  has  never  happened,  should  take 
place.     Under  such  circumstances  there  was  nothiijg  to  rescind. 

The  judgment  should  be  affirmed. 

Ordered  accordingly. 

[Monroe  General  Term,  Marcli  2, 1857.  T.  R.  Strong^  Welles  and  Smithy 
JusUoes.] 
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The  plaiuUff  in  an  action  of  ojectment  will  not  be  estopped  Arom  asserting 
his  legal  title,  by  the  circumstance  that,  before  such  title  was  acquired,  he 
executed  to  the  defendant's  remote  grantor  an  agreement  of  indemnity  against 
any  damage  he  might  sustain  by  reason  of  the  covenants  of  warranty  in  a 
deed  of  the  premises  given  by  such  remote  grantor,  under  which  deed  the 
defendant  entered  and  claimed.    T.  R.  Strong,  J.,  dissented. 

rnS  was  an  appeal  from  an  order  made  at  a  special  term, 
overruling  the  demurrer  of  the  plaintiff  to  the  third  answer 
of  the  defendant.  The  action  was  for  the  recovery  of  the  pos- 
session of  real  property ;  the  plaintiff  claiming  to  own  the 
same  in  fee.  The  plaintiff,  in  his  complaint,  stated  his  title 
to  have  been  derived  from  Everard  Peck,  to  whom  the  premi- 
ses had  been  conveyed  in  trust  by  Maltby  Strong.  That  Peck 
conveyed  to  the  plaintiff  on  the  22d  of  November,  1853.  The 
answer  set  up  that  after  the  giving  of  the  deed  by  Strong  to 
Peck,  Strong  conveyed  the  premises  in  question  to  Stephen 
Charles,  and  Charles  conveyed  to  William  W.  Alcott,  who  con- 
veyed with  warranty  to  Frost  &  Wilbur.  That  the  defendant 
claims  title  under  Frost  &  Wilbur,  through  several  mesne  con- 
veyances. The  answer  then  stated,  that  in  1853  an  action  was 
.pending  in  the  supreme  court,  wherein  Everard  Peck  was  plain- 
tiff, and  Maltby  Strong,  Theodore  W.  Dwight,  (the  plaintiff  in 
this  action,)  and  William  W.  Alcott,  were  defendants  ;  in  which 
action  the  title  to  the  property  in  the  complaint  mentioned, 
with  other  real  estate,  was  in  question,  and  the  title  of  Peck 
thereto  controverted  by  Alcott.  That  that  action  was  settled 
between  the  parties  thereto,  upon  which  settlement  the  plain- 
tiffs executed  to  Alcott  an  instrument,  by  which  they  covenanted 
and  agreed  that  the  said  Theodore  W.  Dwight  should  and  would 
well  and  truly  indemnify  and  save  harmless  the  said  William 
W.  Alcott,  his  heirs,  executors,  administrators  and  assigns, 
from  all  loss  or  injury,  costs  and  damages,  which  to  him  or  them 
might  arise  by  reason  of  a  failure  of  certain  covenants  of  war- 
ranty contained  in  a  deed  executed  by  said  W.  W.  Alcott  to 
Joseph  A.  Frost  and  Clark  Wilbur,  dated  April  11,  1846,  and 
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in  a  certain  other  deed  executed  by  said  Wm.  W.  Alcott  to 
Jacob  Anderson,  dated  December  14,  1849.  And  that  the 
said  Theodore  W.  Dwight  should  and  would  save,  defend,  keep 
harmless  and  indemnify  the  said  William  W.  Alcott,  his  execu- 
tors, administrators  and  assigns,  from  and  against  all  actions, 
costs,  damages,  claims  and  demands  whatever,  to  be  incurred  or 
sustained  by  the  said  Alcott,  his  executors,  administrators  or 
assigns,  for  or  by  reason  of  or  on  account  of  the  non-perform- 
ance of  the  covenants  contained  in  said  deeds  by  him  executed, 
or  either  of  them. 

The  defendant  then  insisted  that  the  plaintiff  was  estopped, 
by  his. covenant  contained  in  this  agreement,  from  denying  the 
defendant's  title  under  the  conveyances  mentioned  in  the  an- 
swer ;  and  he  prayed  that  the  plaintiff  might  be  perpetually 
enjoined  from  the  prosecution  of  this  or  any  other  action  to 
recover  the  possession  of  the  premises.  The  plaintiff  demurred 
to  the  latter  part  of  this  answer. 

iS.  Mathews,  for  the  appellants. 

J.  H.  Martihdale,  for  the  respondent. 

E.  Darwin  Smith,  J.  The  plaintiff  claims  to  be  the  owner 
in  fee  simple  of  the  premises  for  which  he  has  brought  his 
ejectment.  The  defendant  is  confessedly  in  possession  without 
title,  having  gone  into  possession  under  a  cfaim  of  title  which 
we  are  to  assume  is  spurious,  derived  through  several  mense 
conveyances  from  Wm.  W.  Alcott,  who  conveyed  with  warranty. 
The  defendant  now,  in  his  answer,  to  which  the  plaintiff  has 
demurred,  and  upon  which  we  are  called  to  pass,  without 
setting  up  any  title  in  himself,  claims  that  the  plaintiff  is  es- 
topped from  asserting  his  legal  title,  because,  before  such  title 
was  acquired,  he  executed  to  Alcott,  the  defendant's  remote 
grantor,  an  agreement  of  indemnity  against  any  damage  he 
might  sustain  by  reason  of  the  covenants  of  warranty  in  his 
deed  of  the  premises  under  which  the  defendant  entered  and 
claimed.  ,  The  point  presented  in  the  answer  is  simply  whether 
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the  execution  of  such  instrument  of  indemnity  is  a  good  estop* 
pel  in  behalf  of  the  defendant ;  and  this  is  the  only  question 
presented  on  this  demurrer.  That  it  is  not  such  an  estoppel, 
seems  to  me  very  clear,  upon  authority. 

An  estoppel  by  d^ed  can  only  be  set  up  by  the  parties  and 
privies.  {Coke  Lilt.  352.  3  John.  Cuses,  101.  17  Mass.  Rep, 
432.  2  N.  Hamp.  Rep.  67.  9  Wend.  209.  4  Denio,  482.) 
There  is  no  privity  of  estate  or  contract  between  the  plaintiff 
and  the  defendant ;  and  nothing  in  the  case  upon  which  to  base 
an  estoppel  in  pais.  (8  Wend.  480.  8  Hill,  215.)  An  ex- 
press warranty  of  title,  but  nothing  short  of  that,  will  estop  a 
grantor  from  setting  up  title  against  his  own  grantee.  (1  Shep, 
216,  281.  24  Pick.  324.  1  Barb.  623.)  The  plaintiff  has 
never  granted  the  premises  to  the  defendant,  or  any  grantor  of 
his,  and  therefore  this  rule  of  law  will  not  help  out  his  claim 
of  an  estoppel.  The  plaintiff's  contract  is  merely  personal  and 
executory,  and  does  not  relate  to  the  land,  and  is  only  available 
to  Alcott  after  a  breach.  (15  Mass.  Rep.  106.)  The  answer 
clearly  sets  up  no  matter  of  estoppel  by  deed  or  in  pais,  and 
the  demurrer  to  it  in  that  respect  is  well  taken.  But  aside 
from  questions  of  estoppel  in  deed,  or  in  pais,  my  brother 
Strong  has  sustained  this  answer,  or  held  at  special  term  that 
it  sets  up  a  defense  "  upon  the  principle  of  estoppel  to  prevent 
circuity  of  action."  And  he  refers  to  Brown  v.  Williams.  (4 
Wend.  360 ;)  Clark  v.  Bush,  (3  Cowen,  151 ;)  Jackson  v.  Root, 
(18  John.  60.)  The  first  of  these  cases  was  an  action  of  as- 
sumpsit by  a  second  indorser,  to  recover  back  money  paid  un- 
der a  judgment  against  such  indorser  where  the  holder  had 
received  payment  from  a  prior  indorser,  and  covenanted  not  to 
sue  him,  and  to  indemnify  him  against  any  suit  on  the  note. 
The  court  held  that  each  indorser  stood  in  the  light  of  a  prin- 
cipal debtor  to  the  subsequent  iudorsers,  and  that  payment  by, 
or  a  release  of,  a  prior  indorser  was  a  discharge  of  the  debt, 
and  necessarily  released  the  subsequent  indorscrs  as  sureties. 
The  court  also  held  that  a  covenant  not  to  sue  an  individual 
debtor  who  is  solely  liablej^  has  the  effect  of  a  release,  and  that 
it  might  be  pleaded  in  bar,  to  avoid  circuity  of  action,  as  is 

Vol,  XXIV,  8 
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well  settled  law.  (2  Salk.  576.  2  Bos.  ^  Pul  62.)  The 
ease  in  8  Cowen,  151,  was  the  case  of  a  bond  to  indemnify  a 
single  debtor  against  the  payment  of  a  note  signed  by  him, 
&c. ;  held  that  the  indemnity  operated  as  a  release^  to  avoid 
circuity  of  action.  The  case  in  18  John,  was  where  a  grantor 
in  a  deed  of  conveyance  was  released  by  his  grantee  to  make 
him  a  witness,  and  the  court  held  that  the  release  discharged 
also  subsequent  grantors  of  the  same  premises  under  the  same 
title.  All  these  cases  are  cases  of  release  to  avoid  circuity  of 
action,  and  they  fairly  illustrate  all  that  class  of  cases  where 
the  court  gives  present  effect  to  covenants  and  agreements  as  a 
defense,  to  avoid  circuity  of  action  and  prevent  a  multiplicity 
of  suits.  But  it  seems  to  me  they  have  no  analogy  to  the 
present  case.  This  action  is  brought  to  recover  specific  real 
estate  ;  it  is  a  proceeding  in  rem,  and  to  recover  damages  for 
the  unlawful  withholding  of  the  same.  The  recovery  by  the 
defendant  of  Alcott,  or  of  any  other  intermediate  grantor,  upon 
their  respective  covenants  of  warranty,  would  be  a  mere  recov- 
ery of  damages.  Such  recovery  of  Alcott  would  be  limited  to 
the  consideration  paid  him  on  the  conveyance  by  him,  with  six 
years'  interest  and  costs.  When  an  agreement  not  to  sue  a 
bond  of  indemnity  against  a  surety  has  been  held  to  operate  as 
a  release,  to  avoid  circuity  of  action,  it  has  been  because  the 
defendant  in  the  first  suit,  after  payment^  could  commence  a 
suit  and  recover  back  the  identical  amount  paid.  And  this  is 
the  whole  of  the  principle.  Here  nothing  of  the  kind  could 
happen.  The  defendant  has  and  can  have  no  action  against  the 
plaintiff  on  his  bond  of  indemnity  to  Alcott.  Alcott  himself 
could  not  sue  on  it  until  a  recovery  had  been  had  against  him 
on  his  covenant  of  warranty,  and  satisfaction  obtained  upon 
such  recovery. 

It  may  be  that  Alcott,  knowing  that  he  had  no  title,  or  at 
best  a  doubtful  one,  sold  the  premises  occupied  by  the  defend- 
ant, for  a  song — ^for  a  trifling  consideration  compared  with  their 
actual  value.  There  is  no  common  measure  of  recovery  in  the 
two  cases.  I  should  presume  from  the  agreement  between  the 
plaintiff  and  Alcott,  that  the  plaintiff  was  unwilling  to  relin- 
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qnish  his  elaim  to  tbe  premises  in  controyersy,  and  that  Alcott 
60  understood  the  agreement,  and  only  asked  to  be  indemnified 
against  personal  loss  on  his  covenant  of  warranty ;  for  the 
plaintiff  expressly  agreed  to  confirm  the  title  to  the  Anderson 
lot  in  the  same  connection  with  the  agreement  to  indemnify 
said  Alcott  against  loss  and  injury  arising  from  his  covenant  of 
warranty  on  the  sale  of  the  Frost  &  Wilbur  lot,  which  is  the 
lot  for  the  recovery  of  which  this  suit  is  brought  This  bond 
of  indemnity  to  Alcott  cannot  operate  as  a  release  of  the  land 
to  the  defendant,  or  to  his  grantee,  for  another  reason.  The 
plaintiff  then  had  no  title  to  the  land.  He  acquired  his  title, 
as  he  states  in  his  complaint,  more  than  a  month  afterwards. 
A  release  only  operates  upon  an  existing  interest,  and  does  not 
pass  a  right  subsequently  acquired.  (4  M{iss.  Rep.  688. 
4  Pidfc.  865.     7  Mass.  Hep.  15S.     15  trf.  106.) 

A  deed  of  release  contains  no  warranty,  and  works  no  estop- 
pel. (7  Cofin.  Rej}.  250.  13  Pick,  116.)  I  am  unable  to 
see  the  least  defense  in  the  part  of  the  answer  covered  by  thia 
demurrer,  and  think  the  decision  of  the  special  term  should  be 
reversed. 


Welles,  J.,  concurred. 

T.  B.  Strong,  J.,  dissented. 


Judgment  reversed. 


[Monroe    General    Term,  liaich  2,  1857.    T.  R.  Strongs   H'dUs  and 
BmitA,  Joatices.] 
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Cornelius  R.  Disosway,  administrator  &c.,  appellmit,  V9. 
The  Bank  of  Washington,  respondent. 

The  statute,  which  recognizes  the  right  of  a  creditor  to  call  for  an  account 
by  an  executor  or  administrator,  and  gives  to  the  surrogate  the  power  to 
decree  the  payment  of  a  debt,  or  any  part  of  it,  is  to  be  understood  as  ap- 
plying to  undisputed  debts,  only. 

The  statute  nowhere,  in  express  terms,  confers  upon  the  surrogate  the  power 
to  adjudicate  upon  the  existence,  validity  or  amount  of  a  debt  claimed 
against  the  estate  of  a  decedent,  upon  a  final  settlement,  where  the  debt 
claimed  is  disputed  by  the  executor  or  administrator.  And  a  surrogate 
should  not  assume  the  exercise  of  such  power  by  inference  or  implication. 

The  legislature  intended  that  jurisdiction  over  those  questions  should  remain 
exclusively  in  the  courts  of  common  law  and  equity,  whore  it  appropriately 
belongs. 

APPEAL  from  a  decree  of  tho  surrogate  of  Livingston 
county  made  on  a  final  settlement  of  an  administrator's 
account.  On  the  7th  day  of  November,  1812,  Charles  Carroll 
and  Daniel  Carroll,  then  of  the  city  of  Washington,  executed 
and  delivered  to  Charles  Carroll  of  Carrollton,  of  the  city  of 
Annapolis  in  the  state  of  Maryland,  their  joint  and  several 
bond  m  the  penalty  of  $11,266.88,  conditioned  for  the  payment 
of  $5,633.44,  with  interest.  The  obligor,  Charles  Carroll, 
afterwards  removed  to  the  county  of  Livingston  in  the  state  of 
New  York,  where  he  died  prior  to  the  year  1839,  but  the  case 
does  not  state  the  time  of  his  death.  He  is  called  in  the  pa- 
persj  Charles  Carroll  of  Bellevue.  Some  time  after  the  execu- 
tion and  delivery  of  the  bond,  Charles  Carroll  of  Carrollton, 
the  obligee,  died  in  the  state  of  Maryland,  leaving  a  will,  iu 
which  Emily  McTavish  was  appointed  his  executrix,  to  whom 
letters  testamentary  were  issued,  according  to  the  laws  of  Mary- 
land. It  does  not  appear  when  the  obligee  died,  excepting  that 
Mrs.  McTavish  was  acting  as  his  executrix  some  time  prior  to 
November  11, 1839.  In  that  year,  Mr.  Disosway,  tho  appellant, 
being  an  attorney  and  counselor  at  law,  &c.,  residing  in  the  city 
of  New  York,  was  employed  on  behalf  of  Mrs.  McTavish  to  col- 
lect the  moneys  due  on  said  bond,  against  the  estate  of  Charles 
Carroll  of  Bellevue.  In  order  to  institute  proceedings  in  the  courts 
of  this  state,  against  the  estate  of  the  deceased  obligor,  an  admin- 
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istrator  upon  the  estate  of  Charles  Carroll  of  Carrollton  had  to 
be  appointed  here.  Accordingly,  the  appellant,  on  his  own  ap- 
plication, and'  with  the  concurrence  of  Mrs.  McTavish,  was, 
on  the  11th  day  of  November,  1889,  duly  appointed  by  the 
surrogate  of  the  said  county  of  Livingston,  administrator,  with 
the  will  annexed,  of  the  said  Charles  Carroll  of  Carrollton,  and 
soon  afterwards  commenced  an  action  in  his  own  name  as  such 
administrator  in  the  late  court  of  chancery,  against  Charles  H. 
Carroll,  the  executor  of  the  will  of  Charles  Carroll  of  Bellevue,  to 
recover  the  moneys  secured  by  said  bond.  The  defendant  in  that 
action  appeared  and  put  in  an  answer,  proofs  were  taken  and 
other  proceedings  had,  until  the  cause  was  brought  to  a  final 
hearing  in  the  present  supreme  court  at  a  general  term  of  the 
7th  district,  held  at  Auburn,  in  the  year  1850,  upon  which  the 
complainant's  bill  was  dismissed  by  the  judgment  of  the  court. 
On  appeal  from  that  decision,  the  judgment  of  the  supreme  court 
was  reversed  by  the  court  of  appeals,  and  judgment  ordered  for 
the  complainant  for  the  amount  claimed,  with  costs  in  the  su- 
preme court  and  court  of  chancery.  The  suit  was  commenced 
in  the  court  of  chancery  by  Mr.  Disosway  in  his  own  name  as 
solicitor  in  person,  and  he  acted  in  the  suit  as  his  own  solicitor, 
until  it  was  decided  against  him  by  the  supreme  court.  After 
that,  and  upon  the  appeal,  and  until  the  decree  was  finally 
satisfied,  Mr.  Henry  B.  Selden  appeared  and  acted  as  attorney 
and  counsel  for  the  appellant,  Disosway,  in  the  court  of  appeals, 
and  as  such,  received  the  amount  of  the  decree,  and  distributed 
and  paid  out  the  same  as  hereinafter  mentioned. 

In  the  year  1842,  and  while  the  action  of  Disosway,  admin- 
istrator, &c.  against  Carroll,  executor,  &c.,  was  pending  in  the 
court  of  chancery,  the  bond  upon  which  the  action  was  brought, 
was  assigned  by  Mrs.  McTavish  to  the  Bank  of  Washing- 
ton, a  foreign  corporation  located  in  the  city  of  Washington ; 
after  which,  the  correspondence  of  Disosway  on  the  subject, 
was  with  the  president  and  other  agents  of  the  bank.  The 
suit  was  carried  on  by  and  in  the  name  of  Disosway,  adminis- 
trator, &c.,  after  the  assignment,  for  the  benefit,  and  at  the 
expense,  of  the  bank.     There  was  no  evidence  of  any  indebted- 
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ness  of  the  estate  of  Charles  Carroll  of  Carrollton  to  the  Bank 
of  Washington.  After  the  money  came  into  the  hands  of  Mr, 
Selden  on  the  judgment,  which  amounted,  including  costs,  to 
$13,161.84,  he  paid  to  the  bank  $11,181.13.  He  retained  for 
his  own  services  and  disbursements,  by  consent  of  the  bank, 
$579.89,  and  the  balance,  $1344.44,  he  paid  over  to  Disosway, 
the  plaintiff  in  the  suit,  which  the  latter  claimed  to  retain  for  his 
own  costs,  fees,  expenses  and  commissions.  On  the  5th  day  of 
December,  1858,  the  Bank  of  Washington,  claiming  to  be  a 
creditor  of  the  estate  of  Charles  Carroll  of  Carrollton,  deceased, 
presented  a  petition  to  the  surrogate  of  the  county  of  livingston, 
against  the  said  Disosway,  administrator  as  aforesaid,  praying  that 
he  be  required  to  render  an  account,  &c.,  upon  which  he  was  cited 
by  the  surrogate  to  appear  on  the  last  Monday  of  January, 
1854,  to  render  an  account,  &c.  On  the  day  last  mentioned, 
Disosway  appeared  and  put  in  his  answer  to  the  petition. 
1.  Denying  the  corporate  existence  of  the  petitioner.  2.  Deny- 
ing that  the  Bank  of  W^ashington  was  a  creditor  of  the  estate 
of  Charles  Carroll  of  Carrollton,  deceased ;  and  8.  Denying 
that  the  petitioner  had  ever  applied  to  him  for  an  account  of 
his  proceedings,  &c.  The  proceedings  were  then  adjourned 
from  time  to  time,  until  December,  1, 1854,  when  the  parties 
appeared  before  the  surrogate  by  their  counsel,  and  evidence 
was  given  upon  the  issues  made  by  the  said  petition  and  answer. 
No  evidence  was  given  tending  to  show  that  the  Bank  of  Washing- 
ton was  a  creditor  of  the  estate  of  Charles  Carroll  of  Carrollton. 
The  surrogate  thereupon,  on  the  2d  of  December,  1854,  made 
an  order,  by  which,  after  reciting  the  proceedings  before  him, 
it  was  ordered  that  Disosway  render  an  account,  &c.  according 
to  the  provisions  of  the  revised  statutes,  title  8,  part  2,  chap.  6, 
-art.  8,  §§  59  and  60,  &c.,  and  appointing  the  20th  day  of  Feb- 
ruary, 1855,  for  the  hearing  and  settlement  of  the  account ; 
and  the  further  hearing  was  adjourned  until  that  time.  On  the 
day  last  mentioned,  Disosway  presented  a  petition  to  the  sur- 
rogate, praying  a  citation  for  a  final  settlement,  &c.,  and  such 
citation  was  accordingly  issued  returnable  June  1,  1855.  On 
that  day  Disosway  appeared  in  person,  and  the  Bank  of  Wash- 


MONROE— MARCH)  1857.  63 


Disosway  v.  Bank  of  Washington. 

ington  appeared  by  counsel;  Tvhen  the  appearance  by  said 
bank  was  objected  to,  on  the  part  of  Disosway,  on  the  grounds, 
Ist,  that  it  did  not  appear  that  the  Bank  of  Washington  was  a 
corporation  ;  2d,  or  that  said  bank  was  a  creditor  of  the  estate 
of  Charles  Carroll  of  CarroUton;  and  3d,  that  it  was  not 
shown  on  what  ground  the  bank  claimed  to  be  a  creditor,  or  to 
what  amount,  or  how  it  was  interested,  to  entitle  it  to  appear 
at  the  accounting.  The  counsel  for  the  bank  then  offered  and 
read  in  evidence  the  petition  and  answer,  and  the  order  of  the 
surrogate  made  thereon,  of  December  2,  1854,  and  the  decree 
in  the  case  of  Disosway,  administrator,  &c,  v*  Charles  H.  Car- 
roll, executor,  &c.  before  mentioned.  The  surrogate  thereupon 
decided  that  by  the  order  made  by  him  on  the  2d  day  of  De- 
cember, 1854,  the  right  of  the  Bank  of  Washington  to  appear 
on  the  accounting  and  contest  the  same,  were  established,  and 
overruled  the  objection.  The  proceedings  then  went  on,  and 
evidence  was  taken.  The  principal  matter  in  dispute  appears 
to  have  been  the  amount  the  present  appellant  was  entitled  to 
retain  out  of  the  money  collected  of  Charles  H.  Carroll  as 
executor  of  Charles  Carroll  of  Bellevue,  on  the  said  bond.  The 
surrogate  made  a  final  decree,  in  substance  adjudging  that  there 
was  in  the  hands  of  Disosway  as  administrator,  &c.  unaccount- 
ed for,  after  deducting  all  his  just  claims  for  costs,  expenses 
and  commissions,  the  sum  of  $700,  which,  with  interest  thereon 
from  July  15,  1853,  belonged  to,  and  was  ordered  to  be  paid  to 
the  said  Bank  of  Washington.  From  that  decree  this  appeal 
was  brought.  All  other  facts  necessary  to  be  stated  appear  in 
the  opinion  of  the  court. 

O.  HastmgSj  for  the  appellant. 

Jno.  Pomeroy,  for  the  respondent. 

By  the  Court,  Welles,  J.  The  order  of  the  2d  of  Decem- 
ber, 1854,  directing  the  appellant  to  render  an  account,  &c., 
was  not  appealed  from  within  thirty  days,  and  cannot,  there- 
fore, be  reviewed  on  this  appeal,  which  was  not  taken  until 
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after  the  lapse  of  thirtj  days  from  the  time  the  order  wad 
made.  (2  R.  S.  610,  §§  105,  106  and  107.  Bronson  v.  Wardy 
3  Pais^e,  189.)  Upon  that  order  being  made,  the  appellant 
petitioned  the  surrogate  for  a  final  settlement,  in  pursuance  of 
2  R.  S.  93,  §  60,  (fcc,  and  proceedings  were  had  accordingly 
for  that  purpose.  Upon  the  hearing  of  the  matters  of  that 
petition,  one  question  raised  and  decided  was,  whether  the  re- 
spondent was  entitled  to  appear  and  contest  the  account.  The 
surrogate  held,  upon  the  strength  of  the  order  of  the  2d  of 
December,  1854,  and  without  any  new  evidence  of  a  right  to 
appear,  that  the  respondent  was  entitled  to  appear  and  contest 
the  account.  The  order  simply  adjudged  that  the  respondent 
was  bound  to  render  an  account.  It  did  not  determine,  either 
in  express  terms  or  by  necessary  implication,  that  the  respond- 
ent was  a  creditor  of  the  estate  of  Charles  Carroll  of  Carrollton. 
But  it  followed,  I  think,  as  a  necessary  consequence,  that  the 
respondent  had  the  right  to  appear  and  contest  the  account. 
The  proceeding  for  an  account  was  originally  instituted  upon 
the  application  of  the  respondent,  who,  although  not  a  creditor 
of  the  estate  of  Charles  Carroll  of  Carrollton,  may  be  said  to 
have  had  an  interest  in  the  result  of  the  accounting.  And  even 
if,  in  strictness,  the  respondent  was  not  entitled  to  appear  and 
contest  the  account,  the  ruling  of  the  surrogate,  admitting  it 
to  do  so,  could  not,  of  itself,  be  an  error  for  which  the  final 
sentence  or  decree  should  be  disturbed.  It  was  at  most  a 
question  of  practice,  which  was  under  the  control  of  the  surro- 
gate, and  did  not  necessarily  affect  any  material  question  in 
the  case.  There  was  no  point  made  upon  the  argument  of  this 
appeal,  upon  the  question  of  the  corporate  existence  of  the  re- 
spondent. I  think,  therefore,  upon  the  whole,  that  there  was 
no  error  in  the  decision  of  the  surrogate,  in  allowing  the 
respondent  to  appear  and  contest  the  account.  The  important 
question,  however,  remains  to  be  considered. 

Assuming  that  the  respondent,  by  reason  of  its  relations  to 
this  demand,  should,  for  the  purposes  of  these  proceedings,  be 
regarded  in  the  light  of  a  creditor  of  the  estate  of  Charles 
Carroll  of  Carrollton,  the  existence  of  any  demand  in  its  favor 
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Upon  the  fund  now  in  the  hands  of  the  appellant,  and  the 
extent  or  amount  of  such  demand,  if  any  existed,  was  denied 
by  the  appellant;  and  those  were  the  questions  principally 
litigated  before  the  surrogate.  There  was  no  dispute  in  regard 
to  the  amount  of  money  received  by  the  appellant,  nor  as  to 
the  manner  in  which  it  had  been  disposed  of  by  him,  except  in 
regard  to  $750  of  it.  This  amount  the  appellant  claims  be- 
longs to  hipn,  for  services  and  disbursements  in  the  suit  in 
equity  against  the  estate  of  Charles  Carroll  of  Bellevue,  and 
that  he  has  a  lien  upon  it  for  those  services  and  disbursements, 
and  a  right- to  retain  and  apply  it  in  satisfaction  of  such  lien. 
If  such  claim  is  valid,  the  respondent  either  is  not  a  creditor,* 
or  interested  at  all,  or  not  to  the  extent  of  the  amount  in  con- 
troversy. Upon  this  question,  in  my  judgment,  the  surrogate 
had  no  jurisdiction  to  decide.  Where  the  statute  speaks  of 
the  rights  of  a  creditor  to  call  for  an  account,  and  gives  the 
power  to  the  surrogate  to  decree  the  payment  of  a  debt,  or 
any  part  of  it,  it  must  be  understood  to  apply  to  undisputed 
debts.  ( Wilson  v.  Baptist  Ed,  So.  of  N.  Y.,  10  Barb.  308 
to  316,  t5'c.  Dayton\^  Surroffatey  ed.  of  1855,  pp.  507,  8, 9, 
opinion  of  Ogden,  surrogate,  in  the  case  of  the  estate  of  John 
Kent.)  I  am  aware  that  there  has  been  a  want  of  uniformity 
of  decision  upon  this  question,  as  will  appear  from  Mr.  Dayton's 
treatise  referred  to,  where  the  learned  author  has  collected  and 
reviewed  all  the  cases  on  the  subject.  {Id.  507  to  523.)  The 
statute  nowhere,  in  express  terms,  confers  upon  the  surrogate 
the  power  to  adjudicate  upon  the  existence,  validity  or  amount 
of  a  debt  claimed  against  the  estate  of  a  testator  or  intestate, 
upon  a  final  settlement,  where  the  debt  claimed  is  disputed  by 
the  executor  or  administrator;  and  a  surrogate  should  not  as- 
sume the  exercise  of  such  power  by  inference  or  implication. 
The  legislature,  I  am  satisfied,  never  contemplated  that  it 
should  be  done,  but,  on  the  contrary,  intended  the  power  to 
remain  exclusively  in  the  courts  of  common  law  and  equity, 
where  it  appropriately  belongs.  To  allow  such  jurisdiction 
would  be  to  confer  upon  the  surrogates'  courts  the  power  to 
hear  and  determine  nearly  all  disputes  and  controversies  aris- 
VOL.  XXIV,  9 


66  OASES  IK  THE  SUPREME  COURT. 


Disosway  v.  Bank  of  lYashiDgtoiL 


ing  upon  contracts  of  every  description,  with  deceased  parties, 
whose  estates  are  in  the  hands  of  executors  or  administrators* 

In  ordinary  cases  of  final  settlements,  the  surrogate  is  direct- 
ed, if  it  shall  appear  that  any  claim  exists  against  the  estate, 
which  is  not  due,  or  upon  which  a  suit  is  pending,  to  allow  a 
sum  sufficient  to  satisfy  such  claim,  or  the  proportion  to  which 
it  shall  be  entitled,  to  be  retained  for  the  purpose  of  being  ap- 
plied to  the  payment  of  such  claim  when  due,  or  when  recovered, 
or  of  being  distributed  according  to  law.  (2  JR.  S.  96,  §  74.) 
That  the  previous  Tlst  Section  by  which  the  surrogate  is  re- 
quired to  settle  and  determine  all  questions  concerning  any 
debt,  claim,  legacy,  bequest  or  distributive  share,  &c.,  does  not 
include  the  power  to  adjudicate  a  disputed  claim,  is  shown  in  a 
manner  satisfactory  to  me,  in  the  opinion  of  Ogden,  surrogate, 
to  which  I  have  referred.  If  it  were  otherwise,  a  surrogate 
might  determine  issues  upon  the  genuineness  of  the  signature  to 
a  note  which  was  the  evidence  of  a  claim ;  of  fraud  and  undue 
influence  in  the  procurement  of  an  obligation  upon  which  the 
claim  was  founded  ;  of  the  capacity  of'the  testator  or  intestate 
at  the  time  of  the  transaction-  upon  which  his  estate  is  sought 
to  be  charged;  of  payment,  of  set  off;  of  recoupment,  and.  in- 
deed, nearly  all  the  questions  which  arise  in  actions  upon  con- 
tracts in  courts  of  record.  Before  such  extensive  common 
law  powers  can  be  exercised  by  surrogates,  the  legislature 
should  manifest  their  intention  to  that  effect  in  more  unequivo- 
cal language  than  they  have  yet  used,  or,  as  I  apprehend,  they 
will  soon  use. 

But  the  respondent  in  this  case  was  not  a  creditor  of  the 
estate  of  Charles  Carroll  of  CarroUton,  so  as  to  be  entitled  to 
a  decree  from  the  surrogate,  even  if  the  claim  had  not  been  dis- 
puted. It  was  in  no  sense  a  creditor  of  that  estate.  The 
estate  of  Charles  Carroll  of  Bellevue  was  the  respondent's 
debtor  from  the  time  of  the  assignment  of  the  bond,  until  the 
judgment  against  the  latter  estate  was  satisfied ;  and  after 
that,  the  appellant  and  respondent  held  a  relation  to  each  other, 
of  attorney  and  client,  or  of  trustee  and  cestui  que  trust ;  pre- 
cisely in  this  view,  like  the  assignee  of  a  chose  in  action  not 
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negotiable,  before  the  code,  and  the  attorney  who  prosecutes  it 
in  the  name  of  the  original  creditor,  and  receives  the  money. 
It  is,  indeed  that  very  case  in  substance,  only  diifering  from  it 
in  the  circumstance  that,  in  the  present  case,  the  original  cred- 
itor was  dead,  and  the  attorney  was  obliged  to  get  an  adminis- 
trator appointed  before  he  could  proceed  with  the  prosecution. 
The  fact  that  he  was  himself  appointed  the  administrator,  makes 
no  diiference.  His  administration  was  ancillary  to  the  original 
and  general  administration  of  the  estate  in  Maryland,  for  this 
particular  debt;  and  although,  had  there  been  other  assets 
found  in  this  state  which  would  have  been  subject  to  the  rules 
applicable  to  a  general  administration,  the  proceeds  of  this  bond 
would  not  have  been  subject  to  such  rules,  but  would  have  all 
gone  to  the  respondent,  subject  to  such  just  claims  and  liens 
upon  it  as  might  exist  in  favor  of  the  appellant.  It  was  the 
duty  of  the  surrogate,  when  these  facts  appeared,  to  dismiss 
the  proceedings  before  him,  and  leave  the  respondent  to  pur- 
sue such  remedy  as  the  law  afforded  him  in  the  courts  of  record, 
which  were  ample  to  secure  his  rights,  and  those  of  all  others 
connected  with  the  transaction  in  question. 

If  the  foregoing  views  are  correct,  the  decree  of  the  surro- 
gate should  be  reversed,  with  costs  of  the  appeal,  and  the  pro- 
ceedings be  remitted,  &c. 

Ordered  accordingly. 

[Monro B  Gensral  Term,  March  2,  1857.  T.  R,  Strong,  WdUs  and 
Smith,  Jufldces.] 
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An  instrument  executed  In  the  name  of  a  rail  road  company^  by  its  presi- 
dent and  treasurer,  by  which  such  company,  in  four  years  from  date,  for 
yalue  received,  promised  to  pay,  in  Boston,  to  A.  and  B.  or  order,  one 
thousand  dollars,  with  interest  thereon, "  payable  semi-annually,  as  per 
interest  warrants  hereto  attached,  as  the  same  shall  become  due ;  or  upon 
the  surrender  of  this  note,  together  with  the  interest  warrants  not  due,  to 
the  treasurer,  at  any  time  until  within  six  months  of  its  maturity,  he  shall 
issue  to  the  holder  thereof  ten  shares  in  the  capital  stock  in  said  company 
in  exchange  therefor,  in  which  case  interest  shall  be  paid  to  the  date  to 
which  a  dividend  of  profits  shall  have  been  previously  declared,"  &c. ;  was 
held  to  be  a  promissory  note,  negotiable,  and  the  contract  made  by  indors- 
ing it,  to  be  the  usual  contract  of  an  indorser  of  negotiable  paper. 

Held  alsoj  that  by  the  law  of  the  state  of  Massachusetts,  where  the  note  was 
executed,  and  made  payable,  and  where  it  was  indorsed,  the  indorser,  by 
his  indorsement,  made  the  same  contract  as  the  indorser  of  a  promissory 
note  makes  in  this  state,  viz :  that  if  the  drawer  did  not  pay  the  note  at 
maturity,  he,  the  indorser,  would  pay  it,  in  case  the  usual  steps  were  taken 
to  charge  him. 

Contracts  are  to  be  held  to  mean  what  the  law  of  the  place  where  they  are  made 
holds  them  to  mean.  For  ascertaining  the  tenor,  the  interpretation,  and 
the  nature  of  a  contract,  the  lex  loci  contnictus  governs;  for  deciding  what 
remedy  is  applicable  to  the  contract  so  interpreted,  the  lexfoi-i  governs. 

A  notice  of  protest,  which  gives  the  date,  time  of  payment,  amount,  names 
of  drawer,  and  payees,  and  the  indorsement,  of  a  promissory  note,  without 
stating  its  number,  is  sufficient,  although  it  appears  that  at  the  time  of  the 
protest  there  were  four  other  notes  precisely  like  the  one  protested,  in 
terms  and  amount,  and  distinguishable  from  that  and  fVom  each  other  only 
by  different  numbers  upon  each  ;  the  number  of  a  promissory  note  being  no 
part  of  the  instrument. 

Where  an  instrument  describes  itself  as  being  a  promissory  note,  and  on  its 
face  it  purports  to  be  negoiiahle^  by  being  payable  to  A.  and  B.  "  or  order," 
and  the  payees  indorse  it  in  blank,  and  thus  pass  it  to  the  holder  as  a  ne- 
gotiable promissory  note,  they  will  be  estopped  from  denying  that  it  is  such. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after  a 
trial  at  the  dircuit.  The  complaint  alleged  that  on  or 
about  the  1st  day  of  April,  1850,  the  defendants  being  partners 
in  business,  under  the  name  of  W.  S.  &  D.  W.  Shuler,  and 
being  the  payees  mentioned  in  the  promissory  note  hereinafter 
set  forth,  indorsed  to  said  plaintiff  said  promissory  note,  of 
which  the  following  is  a  copy,  viz  : 
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'^  Rutland  &  Barlington  Bail  Road  Company. 
No.  253.  $1000. 

Boston^  April  Ist^  1850. 
In  four  years  from  date,  for  value  received,  the  Rutland  & 
Burlington  Rail  Road  Company  promises  to  pay,  in  Boston,  to 
Messrs.  W.  S.  &  D.  W.  Shuler  or  order,  one  thousand  dollars, 
with  interest  thereon,  payable  semi-annually,  as  per  interest 
warrants  hereto  attached,  as  the  same  shall  become  due,  or 
upon  the  surrender  of  this  note,  together  with  the  interest 
warrants  not  due,  to  the  treasurer,  at  any  time  until  within  six 
months  of  its  maturity,  he  shall  issue  to  the  holder  thereof,  ten 
shares  in  the  capital  stock  in  said  company,  in  exchange  there- 
for, in  which  case  interest  shall  be  paid  to  the  date  to  which  a 
dividend  of  profits  shall  have  been  previously  declared,  the 
holder  not  being  entitled  to  both  interest  and  accruing  profits 
during  the  same  period.  T.  Follett,  President. 

Sam  Henshaw,  Treasurer." 

That  there  was  attached  to  said  promissory  note  an  unpaid 
interest  warrant,  which  was  so  attached  at  the  time  of  the  in- 
dorsement of  said  note  by  the  defendants,  of  which  the  follow- 
ing is  a  copy,  viz: 

"  Interest  Warrant,  No.  8. 
On   the  1st  day  of  April,  1854,  the  Rutland  &  Burlington 
Rail  Road  Company  will  pay  the  bearer,  at  the  office  of  its 
treasurer  in  Boston,  thirty  dollars  for  interest  on  its  note  No. 
263.  Sam  Henshaw,  Treasurer." 

That  at  the  maturity  of  said  promissory  note  and  said  inter- 
est warrant,  the  same  were  duly  presented  for  payment  at  the 
office  of  the  treasurer  of  the  said  Rutland  and  Burlington  Rail 
Road  Company,  in  Boston,  and  payment  thereof  was  duly  de- 
manded and  refused,  whereupon  the  same  were  duly  protested 
for  non-payment,  and  due  notice  thereof  was  given  to  said  de- 
fendants ;  that  said  plaintiff  was  the  lawful  owner  and  holder 
of  said  note  and  said  interest  warrant;  that  there  was  due 
thereon  and  still  unpaid,  from  said  defendants  to  the  plaintiff, 
the  sum  of  S1080,  and  interest  on  the  sum  of  $1000  from  the 
4th  day  of  April,  1854,  at  the  rate  of  six  per  cent  per  annum, 
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for  which  said  sum  of  $1030,  and  interest  as  aforesaid  on  $1000, 
the  plaintiff  demanded  judgment  against  said  defendants,  be- 
sides costs  and  expenses  of  protest. 

The  answer  was  a  general  denial  of  the  matters  set  forth  in 
the  complaint. 

The  cause  was  tried  at  the  Rensselaer  circuit,  in  June,  1 855, 
before  Justice  Harris.  A  trial  by  jury  having  been  waived 
by  the  respective  parties,  the  counsel  for  the  plaintiff  introduced 
and  read  in  evidence  the  note  and  interest  warrant  mentioned 
and  set  forth  in  the  complaint,  which  note  was  indorsed  on  the 
back  thereof  by  the  defendants,  as  follows  :  "  W.  S.  &  D.  W. 
Shuler."  The  plaintiff's  counsel  then  introduced  and  read  in 
evidence  a  stipulation  of  the  defendants,  of  which  the  following 
is  a  copy :  "  It  is  hereby  stipulated,  by  the  said  defendants, 
that  the  facts  hereinafter  set  forth  are  true,  and  that  the  said 
defendants  will  admit  the  same  on  the  trial  of  the  above  en- 
titled cause,  subject  to  any  exceptions  that  may  be  had  and 
taken  to  the  admissibility  of  the  same  or  any  part  thereof,  to  be 
made  by  the  defendants  to  the  trial  of  the  said  cause.  1.  That 
on  the  4th  day  of  April,  1854,  Adolphus  Bates,  a  notary  pub- 
lic in  and  for  the  county  of  Suffolk,  in  the  state  of  Massachu- 
setts, at  the  request  of  the  Bank  of  Commerce,  located  in  the 
city  of  Boston,  to  which  bank  the  plaintiff  had  sent  for  collec- 
tion the  promissory  note  mentioned  in  the  complaint  in  this 
action,  did  present  the  said  note  at  the  office,  in  Boston,  of  the 
treasurer  of  the  Rutland  and  Burlington  Rail  Road  Company, 
the  place  of  business  in  Boston  of  the  said  company,  to  the 
said  treasurer,  and  there  demand  payment  of  the  same  of  the 
said  treasurer,  which  was  refused ;  and  thereupon  did  notify 
said  defendants  thereof,  by  depositing  on  the  day  aforesaid,  in 
the  post  office  in  Boston,  a  written  notice,  of  which  the  follow- 
ing is  a  copy,  viz : 

"City  of  Boston,  April  4,  1864. 
To  Messrs.  W.  S.  and  D.  W.  Shuler. 

Please  take  notice  that  a  promissory  note  made  by  S.  Hen- 
shaw,  treasurer,  for  one  thousand  dollars,  dated  April  Ist,  1850, 
payable  in  four  years,  in  favor  of  yourselves  and  indorsed  by 
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you,  has  been  presented  by  me  to  the  office  of  the  treasurer, 
and  payment  being  duly  demanded  was  refused;  whereupon, 
by  direction  of  the  holder,  the  same  has  been  protested,  and 
payment  thereof  is  requested  of  you. 

Adolphus  Bates,  Notary  Public." 
And  which  notice  was  inclosed  in  an  envelop,  upon  the  outer 
side  of  which  was  the  following  direction:  ^Messrs.  W.  S.  and 
•D.  W.  Shuler,  iVmsterdam,  N.  Y.'  That  on  the  said  4th  day  of 
April,  1854,  and  for  ten  years  previous  thereto,  the  said  de- 
fendants resided  in  Amsterdam,  in  the  state  of  New  York ; 
that  said  Amsterdam  was  the  name  of  the  post  office  at  which 
said  defendants  then  received  their  letters ;  that  said  notice 
was  received  by  due  course  of  mail,  and  that  the  post  office 
mark  thereon  was  'Boston,  April  5.'  2.  That  for 'some  time 
immediately  preceding  the  date  of  the  said  note,  said  defend- 
ants were  engaged  as  contractors  in  building  the  road  of  the 
said  rail  road  company,  and  on  or  about  the  date  of  said  note  re- 
ceived &om  the  said  company  in  satisfaction  of  their  said  con- 
tract and  work,  the  said  note,  together  with  four  other  notes, 
each  of  the  same  date  and  amount  and  in  every  respect  cor- 
responding with  said  note,  except  that  the  numbers  of  all  of 
said  notes,  marked  thereon,  were  different,  each  from  the  other ; 
that  the  transfer  by  said  defendants  of  the  note  mentioned  in 
said  complaint  was  in  the  city  of  Boston  and  state  of  Massa- 
chusetts, and  that  each  of  said  notes  was  transferred  by  said 
defendants  shortly  after  the  date  of  the  said  notes,  in  the  same 
manner  as  the  note  in  the  complaint  set  forth ;  that  Sam 
Henshaw  (whose  name  is  signed  as  treasurer  to  the  note  men- 
tioned in  said  complaint)  never  signed  as  treasurer  or  other- 
wise, any  note  in  which  said  defendants  were  named  as  payers, 
except  the  notes  above  mentioned.  3.  That  the  original  note, 
interest  warrant  and  notice  of  protest,  shall  be  produced  and 
given  in  evidence  on  said  trial  by  the  party  having  possession 
of  the  same." 

The  original  notice  of  demand  and  non-payment  was  then 
produced  by  the  defendants,  being  as  set  out  in  the  foregoing 
stipulation.    The  plaintiff's  counsel  also  introduced  in  evidence, 


72  CASES  IN  TUE  SUPREME  COURT. 


Hodges  V.  Shuler. 


a  printed  volume  of  the  revised  statutes  of  the  state  of  Massa- 
chusetts, and  the  l)ooks  of  reports  hereinafter  referred  to,  of 
cases  adjudged  in  the  courts  of  Massachusetts,  and  so  duly 
proved  the  same  as  to  make  them  presumptive  evidence  of  the 
statutes  and  common  law  of  Massachusetts,  as  far  as  compe- 
tent for  that  purpose ;  and  said  plaintiff's  counsel  read  from 
said  volumes  of  statutes,  section  5  of  chapter  33  therein,  and 
from  said  books  of  reports,  the  following  adjudged  cases : 
{Jones  V.  Fales^  4  Mass.  Rep.  245,  4*c.  ;  Joselyn  v.  Ames^  3 
id.  274 ;  Saxoijer  v.  Slimpson,  8  id.  260 ;  Smith  v.  Whitney^ 
12  id.  5;  City  Bank  v.  Cutter,  3  Pick.  419;  Switzer  v. 
French,  i!^c.  13  Mete.  262  ]  S.  C  2  Cash.  310.) 

The  testimony  being  closed,  the  case  was  submitted  to  the 
judge  upon  written  briefs.  He  subsequently  decided  that  the 
plaintiff  was  entitled  to  judgment  for  the  sum  of  $1148,  be- 
sides costs.  To  which  opinion  and  decision  of  the  court,  the 
defendants  proposed  and  made  the  following  exceptions: 
4st.  The  court  erred  in  deciding  that  the  defendants  were  liable 
upon  the  instrument  set  forth  in  the  complaint,  by  their  in- 
dorsement. 2d.  The  court  erred  in  deciding  that  the  notice  of 
demand  and  refusal  to  pay,  served  upon  the  defendants,  was 
sufficient  to  charge  the  defendants  as  indorsers.  3d.  The  court 
erred  in  deciding  that  the  plaintiff  was  entitled  to  recover  in 
this  action.  4th.  The  opinion  and  decision  are  contrary  to  law. 
5th.  The  opinion  and  decision  are  contrary  to  the  evidence  in 
the  cause.  And  from  the  judgment  entered  upon  such  decision 
the  defendants  appealed  to  the  general  term. 

W.  A.  Beach,  for  the  appellants.  L  The  instrument  set 
forth  in  the  pleadings  and  evidence,  is  not  a  negotiable  promis- 
sory note,  under  the  law  merchant.  It  was  not,  therefore, 
transferable  by  mere  indorsement  and  delivery.  (1.)  The  ac- 
knowledged legal  definition  of  a  promissory  note  is,  "  a  written 
enfii^agement  by  one  person,  to  pay  another  person  thet*ein 
named,  absolutely  and  unconditionally,  a  certain  sum  of  mon- 
ey, at  a  time  specified  therein,^'*  {Story  on  Promissory  Notes, 
§  1.)    It  is  seen  that  the  promise  must  not  only  be  absolute, 
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hmi  nrast  be  for  the  payment  of  money  only.  {Jerome  v, 
Whitney^  7  John.  821.  Thomas  v.  Roosa^  Id.  461.  Atkinson 
V.  Manks^  1  Cowen,  691,  707.  Cook  v.  Satterlee,  6  tU  108. 
C?arA:  v.  King^  2  Mass.  Rep.  524.  Worden  v.  Dodge,  4 
Z>cnto,  159.  ^tt*«n  v.  jBarw^,  16  Barb.  643.)  (2.)  These 
anthorities  abnndantly  show  the  uniform  rigor  with  which  the 
requirement  of  an  absolute  money  payment  has  been  enforced. 
The  case  of  Austin  v.  Bums,  (supra,)  decides,  that  if  the  instru- 
ment eoutsinsMipulations  to  do  other  things  in  addition  to  the 
promise  to  pay  money,  it  is  not  a  promissory  note.  The  paper  in 
the  case  at  bar  plainly  falls  within  that  principle.  It  is,  however, 
objectionable  within  the  above  decisions,  in  that  it  contains  no 
promise  for  the  payment  of  money  absolutely.  It  is  in  the 
alternative.  It  may  be  for  money  or  stock,  depending  upon  a 
contingency.  {Walrad  v.  Petrte^  4  Wend.  575.)  (3.)  The 
rules  governing  bills  of  exchange  and  promissory  notes,  are 
sui  generis  and  arbitrary.  The  necessities  of  commerce  have 
invested  them  with  peculiarities  and  privileges.  But  these  are 
definite  and  fixed ;  and  the  law  is  sternly  solicitous,  to  exclude 
all'  ambiguous  instruments  from  these  advantages.  (4.)  It  is 
no  answer  to  this  objection  that  the  contingency  on  which  the 
payment  <^  money  is  made  to  depend,  is  within  the  control  of 
the  payee.  It  is  sufficient  that  the  promise  is  not  absolute  and 
unconditional.  The  law  has  fixed  its  own  definition  of  a  prom- 
issory note.  It  has  established  certain  and  plain  requisites. 
These  cannot  be  relaxed  to  embrace  others,  which  may  be 
thought  to  fall  within  its  policy. 

II.  This  case  does  not  come  within  the  doctrine  which  under 
some  circumstances  holds  an  indorser  of  non-negotiable  paper, 
liable  as  maker  or  guarantor.  {Dean  v.  Hall,  17  Wend.  214. 
Seabury  v.  Hungerford,  2  Hill,  80.  Chriswold  v.  Slocum^ 
10  Barb.  402.)  (1.)  The  paper  here,  is  negotiable  by  its  terms. 
It  is  payable  to  order.  All  the  cases  cited  limit  the  doctrine 
they  affirm  to  instruments  non-negotiable  by  their  terms.  In 
Seabury  v.  Hungerford,  {supra,)  it  was  expressly  held  that  an 
indorser  of  negotiable  paper  cannot  be  charged  as  maker  or 
guarantor.    (2.)  If,  however,  the  defendants  may  be  held  aa 
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makers  or  guarantors,  it  can  only  be  done  by  showing  the  origi- 
nal agreement  out  of  which  their  liability  arises.  The  plain- 
tiff as  naked  holder  of  the  note,  without  proving  the  agreement 
of  transfer,  cannot  recover.  No  presumptions  arise,  as  in  case 
of  a  promissory  note,  from  the  possession  of  the  paper.  The  in- 
dorsement here  has  no  greater  efficiency  than  if  it  appeared  upon 
a  contract  to  build  a  ship.  (16  Barb.  643.)  (3.)  But  the  doc- 
trine under  consideration  has  application  to  no  other  instruments 
than  promissory  notes  ;  and  has  never  been  otherwise  advanced. 
There  is  no  danger  of  failure  of  justice.  Equity  has  full  power 
to  relieve.  It  is  her  peculiar  jurisdiction.  But  the  plaintiff 
must  allege  and  prove  more  than  if  he  held  a  valid  note  and 
indorsement,  which  by  their  own  vitality  created  an  obligation 
against  the  defendant.  (4.)  The  question  is  one  of  remedy, 
not  of  obligatioti.  And  hence  the  Massachusetts  decisions 
cited  are  of  no  significance.  Parties  appealing  to  the  laws  must 
conform  to  their  requirement,  no  matter  where  their  righta 
accrued. 

III.  It  follows  that  no  liability  is  shown  against  these  de- 
fendants. The  only  evidence  on  the  point  is  the  undenied  alle- 
gation in  the  pleadings,  that  the  defendants  indorsed  the  note 
to  the  plaintiffs,  and  its  production,  with  their  firm  name  on  the 
back.     That,  per  se,  creates  no  obligation. 

IV.  Regarding  the  paper  in  suit  as  a  promissory  note,  stricti 
juriSf  the  defendants  have  not  been  regularly  charged  as  in- 
dorsers.  The  notice  of  non-payment  sent  to  them  was  imper- 
fect. It  appears  that,  at  the  time  of  the  protest,  there  were 
four  notes  precisely  alike  in  terms,  and  distinguishable  only  by 
different  numbers  upon  each.  And  all  of  them  were  transferred 
by  the  defendants  shortly  after  their  date,  in  the  same  manner 
as  the  one  in  suit.  The  notice  of  protest  makes  no  identifier 
tion  referring  to  either.  (1.)  The  notice  of  dishonor  must  con-, 
tain  "  a  description  of  the  note,  so  as  to  ascertain  its  identity." 
"There  should  be  a  sufficiently  definite  description  of  the  note 
to  enable  the  party  to  know  to  what  one  in  particular  the 
notice  applies."  {Story  on  Promissory  Notes,  §§  348,  849.) 
(2.)  Whenever  the  notice  is  insufficient,  either  upon  its  fiuse,  or 
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through  evidence  aliunde,  it  cannot  be  sustained  without  proof 
that  the  indorser  was  not  misled.  It  must  appear  that  the 
notice,  with  accessory  facts,  fully  apprised  him  of  the  particular 
note  to  which  the  former  applied.  It  is  only  by  auxiliary  evi- 
dence of  this  character  that  a  notice  has  ever  been  upheld,  when 
various  notes  are  shown  to  which  it  might  indiscriminately  apply. 
{Cayuga  Co.  Bank  v.  Warden.  1  Comst.  413.  iS.  C.  2  Seld. 
19.  Beals  v.  Peck,  12  Barb.  245.  Youngs  v.  Lee,  2  Kern. 
551.)  (3.)  The  objections  to  this  notice  of  dishonor,  apparent 
upon  the  proof  are,  1st.  There  were  four  notes,  to  either  of 
which  it  might  apply,  without  any  designation  of  the  one  to 
which  it  was  referable.  2d.  It  does  not  describe  the  note  as 
that  of  the  Rutland  and  Burlington  Bail  Road  Company. 
3d.  It  falsely  describes  it  as  made  by  "  S.  Henshaw,  Treasurer." 
It  was  also  executed  by  "  T.  Follet,  President."  The  whole  notice 
was  calculated  to  mislead,  as  to  the  identity  of  the  note  intended. 
These  objections  are  answered  by  no  proof  of  circumstances,  (as 
in  the  case  of  Cayuga  Co.  Bank  v.  Wai^den,  {supra,)  showing 
that,  nevertheless,  the  defendants  were  not  misled.  The  evidence 
that  Hefishaw  never  executed  any  but  the  four  notes  mentioned, 
in  which  the  defendants  were  named  as  payees,  is  unsatisfactory, 
and  aflfects  only  the  last  two  objections.  These  notes  were  those 
of  the  company,  not  of  the  treasurer.  They  were  so  in  law,  and 
so  treated.  And  were  undoubtedly  so  remembered  and  de- 
scribed by  the  defendants. .  The  fact  that  Henshaw  signed  no 
others,  did  not,  therefore,  relieve  the  uncertainty  of  this  notice. 
Had  it  appeared  that  the  company  executed  no  others  to  which 
the  defendants  were  parties,  it  might  have  obviated  the  two  last 
specified  defects  in  the  notice.  The  precise  point  raised  by  the 
first  objection,  has  been  decided  in  the  court  of  appeals,  subse- 
quent to  the  case  of  Cayuga  Co.  Bank  v.  Warden.  {Cook  v. 
Litchfield,  SeldenW Notes,  Dec.  1853,  p.  23.) 

John  B.  Gale,  for  the  respondent.  I.  The  note  has  all  the 
requisites  of  a  negotiable  promissory  note.  It  is  a  promise  for 
the  unconditional  payment  of  a  certain  sum  of  money  at  a  spe- 
cified  time,  to  the  order  of  the  payee.    {Henschd  v.  Mahr 
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levj  S.Denio,  428.)  (1.)  There  is,  it  is  true,  a  contemplated 
poBBibility  that  performance  of  that  promiBe  may  not  be  re' 
quired— ^that  the  note  may  be  surrendered  before  maturity,  and 
exchanged  for  stock.  The  promise  itself  is,  however,  absolute 
and  un€07idiimial,  £yery  promissory  note,  equally  with  this,  ia 
upon  condition  that  it  shall  remain  outstanding  at  maturity,  and 
not  have  been  previously  taken  np  or  satisfied  by  payment,  re^ 
newal,  or  other  means.  (2.)  It  is  not  for  the  payment  of  money 
atid  the  performance  of  any  other  act.  In  no  event  could  the  hold' 
er  require  money  and  stock.  Stock  could  be  required  only  upon 
a  surretider  of  the  note,  and  payment  of  money  eould  not  be  re* 
quired  until  six  months  after  the  holder's  right  to  exchange  it  for 
stock  had  eeased.  At  its  maturity  payment  of  money  was  all  that 
eould  be  required ;  and  such  payment  may  be  enforced  without 
that  hindrance  which  attends  inquiries  concerning  specific  per- 
formances and  unliquidated  damages,  and  by  reason  <^  which, 
contracts  for  the  payment  of  money  imd  the  performance  of 
some  other  act  are  denied  the  character  and  advantages  of  com- 
mercial paper.  (3.)  It  is  not  in  the  alternative.  A  promise  is 
an  alternative  one  only  when  the  promisor  may  fulfill  it  in  either 
of  two  specified  ways.  Otherwise  every  promise  is  an  alterna- 
tive one,  for  the  same  may  be  satisfied  {legally  fulfilled)  in 
whatever  way  the  promisee  may  consent  to. 

II.  The  insertion  in  the  note  of  the  agreement  to  issue 
certain  stock  upon  its  surrender,  has  no  effect  upon  the  character 
of  the  note,  as  such,  or  upon  the  rights  and  liabilities  of  the 
indorsers  and  indorsee.  (1.)  The  note  retains,  notwithstanding 
such  insertion,  every  requisite  and  feature  of  a  negotiable 
promissoiy  note,  and  hence,  it  follows  necessarily,  that  said 
agreement  is  without  effect  upon  the  liability  of  the  defendants 
as  indorsers.  {Pool  v.  McCraryy  1  Kellifs  Rep.  319.)  Ac- 
tion on  note  at  foot  of  which  was  a  memorandum  that  the  same 
might  be  discharged  by  releasing  the  plaintiff  from  his  indorse- 
ment on  another  note  therein  described.  Held :  "  By  an  ex- 
amination of  the  instrument  sued  on,  we  hold  that  it  wants 
none  of  the  essential  qualities  of  a  negotiable  note,  and  that  it 
was  right  to  declare  on  it  as  such.    It  is  for  the  absolute  and 
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tmooDdidonal  payment  of  $1000  on  a  day  fixed.  There  is  a 
note  or  memorandam  subjoined  to  the  foot  of  it,  specifying  one 
of  the  modes  in  which  it  may  be  discharged.''  (2.)  The  converse 
of  this  point  is  not  supported  by  any  adjudged  case  or  elemen- 
tary writer.  (3.)  The  principle  upon  which  money  promises 
that  are  conditional  or  alternative,  or  uncertain  as  to  amount 
or  time  of  payment  and  the  like,  are  denied  the  character  of 
negotiable  paper,  is,  that  that  character  and  the  consequence  of 
a  free  circulation  should  npt  be  afforded  to  paper  that  is  uncer- 
tain in  its  terms,  or  involves  inquiry  about  extrinsic  facts.  This 
note  is  certain  and  definite  in  its  terms,  and  no  extrinsic  fact 
has  to  be  determined,  in  order  to  enforce  it,  except  the  fact  com- 
mon to  all  negotiable  paper,  that  it  is  held  by  the  party  seek- 
ing to  enforce  its  payment.  (4.)  The  note  was  evidently 
regarded  by  the  parties  as  a  promissory  note,  and  indorsed 
accordingly. 

III,  The  contract  of  indorsement  is  governed  by  the  law  of 
^Massachusetts ;  and  by  that  law  the  defendants  are  liable  as 

indorsers.    {Jones  v.  Fales,  4  Mass.  R,  245.) 

IV.  If  the  note  is  not  a  negotiable  promissory  note,  then  the 
defendants  are  and  should  be  liable  as  guarantors.  (1.)  Such 
is  the  law  in  Massachusetts,  by  which  this  question  is  deter- 
minable. {Joselyn  v.  Ames,  3  Mass.  Rep.  274.  Sweetzer  v. 
Frendi,  13  Mete.  262.  S.  G  2  Cash.  310.)  Held,  that  an 
indorser  on  an  unnegotiable  note  is  liable  to  indorsee,  and  that  the 
latter  may  write  a  guaranty  over  the  indorsement.  (2.)  Such  is 
also  the  law  in  this  state.  {Griswtdd  v.  Slocum,  10  Barb. 
402,  and  cases  there  cited.) 

y.  Complaint  states  the  fact  of  indorsement.  The  nature 
and  extent  of  the  liability  thereby  incurred  is  a  question  of 
law,  and  not  a  fact  to  be  alleged.  Hence  the  complaint  is 
sufficient,  whether  the  defendants  are  indorsers  or  guarantors. 
But  if  not,  it  may  now  be  amended ;  and  there  may  yet  be 
written  over  the  indorsers'  names  whatever  agreement  that  in- 
dorsement imports. 

YI.  The  notice  of  protest  was  sufficient.  (1.)  It  was  only  ne- 
cessary to  give  a  general  description  of  the  note.    It  was  not  ne- 
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cessary  to  state  the  number  of  the  note,  and  thereby  to  distingnish 
it  from  notes  otherwise  like  it.  That  there  were  such  other 
notes  did  not  then  appear.  The  color  of  the  ink  or  paper,  or 
any  other  minute  distinctive  feature  might  as  well  be  required 
to  have  been  specified.  It  did  not  concern  the  defendants  which 
one  of  the  five  notes  was  protested ;  but  if  it  did  it  was  their 
fault  and  not  the  plaintifi''s,  that  a  general  description  of  the 
note  did  not  give  them  all  the  desired  information.  (2.)  The 
defendants  were  contractors  on  the  road  of  the  rail  road  com- 
pany, and  received  the  five  notes  in  payment  for  work,  and 
must  have  known  the  officers  of  the  company — certainly  the 
treasurer.  The  defendants  knew  by  whom  the  notes  were  exe- 
cuted ;  indorsed  the  note  in  question ;  knew  that  the  indorsement 
was  outstanding ;  knew  amount  and  date  of  note,  and  when  it 
matured.  The  descriptive  addition  to  the  name  of  "  9am.  Hen- 
Rhaw"  plainly  indicated  that  the  note  referred  to  was  made  by 
him  as  treasurer  of  some  company,  and  the  defendants  had 
never  indorsed  any  paper  made  by  said  Henshaw,  except  said# 
five  notes.  Under  such  circumstances  it  is  scarcely  possible, 
and  by  no  means  probable,  that  the  notice  failed  to  inform  the 
defendants  that  it  referred  to  one  of  said  five  notes.  {Cayuga 
Co.  Bank  v.  Warden,  1  ComsL  413.  S.  C  2  Seld.  19.  Smith 
V.  Whiting,  12  Mass,  Rep.  5.) 

VII.  Whether  the  notice  of  protest  under  the  attending  cir- 
cumstances gave  the  defendants  the  required  information,  is  a 
mixed  question  of  law  and  fact ;  and  having  been  found  for  the 
plaintiff,  the  finding  should  not  be  reversed  unless  either  the  con- 
clusion of  fact  is  without  evidence,  or  such  finding  necessarily 
involves  an  error  of  law.  [2  Seld.  19.)  What  the  contract  of 
indorsement  imports,  and  what  information  of  non-payment  had 
to  be  given  to  the  indorsers  as  a  condition  precedent  to  their 
liability,  are  questions  of  law  ;  but  whether  or  not  that  legally 
required  information  was  given  in  this  instance,  is  a  question  of 
fact.  The  position  that  questions  dependent  upon  ascertained 
facts  are  questions  of  law,  is  applicable  only  to  ultimate  factSj 
and  not  to  those  facts  (which,  in  strict  legal  phraseology,  are 
evidence  as  distinguished  from  facts,)  from  which  another  a&d 
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nltimate  &ct  is  dedaoed.  In  this  case  the  ultimate  fact  that  had 
to  be  ascertained  was,  whether  certain  requisite  information  was 
given  to  the  defendants — and  that  fad  depended  upon,  and  had 
to  be  deduced  from,  the  evidence  afforded  by  the  notice  of  pro- 
test and  certain  extrinsic  circumstances.  Again ;  because  of 
that  extrinsic  evidence,  the  question  involved  was  one  of  fact, 
although,  otherwise,  it  had  been  one  of  law.  {Smith  v.  Whi- 
ting,  12  Mass.  Rep.  5.)  Action  against  the  indorser  of  Jothan 
Gushman's  note.  The  notice  described  it  as  Jothan  Gushing's 
note.  The  question  was  left  to  the  jury.  Parker,  Ch.  J.,  held : 
"  It  was  properly  left  to  the  jury  to  decide,"  &c. 

VIII.  The  note  being  payable  to  the  defendants  or  order,  is 
negotiable,  and  it  having  been  indorsed  in  blank,  possession  is 
presumptive  evidence  of  ownership.  Such  is  the  law  in  this 
state :  and  such  is  unquestionably  the  law  in  Massachusetts.  {See 
cases  in  Mass.  Rep.  above  cited.) 

By  the  Court,  Gould,  J.  In  this  case  there  are  three  prin- 
cipal points  to  be  considered.  1st.  What,  by  the  law  of  this 
state,  is  the  primary  contract  (of  the  rail  road  company  ;)  and 
what  the  contract  made  by  indorsing  it?  2d.  What,  by  the 
law  of  Massachusetts,  is  that  primary  contract ;  and  what  the 
contract  made  by  indorsing  it?  8d.  If,  by  any  law  binding  this 
court,  the  primary  contract  be,  or  be  so  like,  a  negotiable  note, 
as  to  require  it  to  be,  or  make  it  capable  of  being,  properly 
protested  for  non-payment,  and  the  contract  made  by  indorsing 
it,  be  such  that  the  defendants  were  entitled  to  have  such  pro- 
test made,  and  due  notice  thereof  given  to  them,  was  there 
such  protest  made,  and  such  dtie  notice  thereof  given,  in  this 
case? 

As  to  the  fbrst  point :  the  very  strictest  rule,  as  to  what  con- 
stitutes a  promissory  note,  is  that  it  must  be  a  written  promise 
to  pay,  (to  a  person  named  in  it,)  absolutely  and  unconditionally,  a 
certain  sum  of  money  at  a  certain  specified  time.  In  this  case  there 
is  no  claim  that  the  contract  is  not  a  written  promise  to  pay,  (to 
a  person  named  in  it,)  a  certain  sum  of  money  at  a  certain  spe- 
cified time.    But,  (say  the  defendants,)  there  is  a  subsequent 
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provision,  that  "  this  note,"  up  to  a  time  six  months  before  the 
money  was  payable,  might  (at  the  election  of  the  holder)  be  sur* 
rendered ;  and  the  holder  on  such  surrendry,  should  be  entitled 
to  receive  its  amount  in  stock  of  the  company,  instead  of  money. 
And  it  is  claimed  that  this  provision  takes  away  the  essential 
quality,  that  the  money  must  be  payable  absolutely  and  un- 
conditionally. To  this,  the  answer  is,  that  to  the  promise  to 
pay  the  money,  there  is  attached  no  condition  and  no  uncer* 
tainty.  Unless,  (not  later  than  six  months  before  the  money 
was  to  be  paid,)  the  holder  saw  fit  to  surrender  and  cancel  the 
promise  ;  if  it  remained  in  existence  to  the  time  when  it  prom- 
ised to  pay  any  thing,  it  remained  an  absolute  And  unco7iditional 
promise  to  pay  fnoney  only.  From  its  inception  there  was  no 
instant  at  which  it  could  have  been  paid  by  any  thing  but 
money.  And  there  never  was  any  promise  to  pay  any  thing 
else  than  money. 

With  these  views,  I,  of  course,  hold  the  primary  contract  to 
be  a  promissory  note,  negotiable ;  and  the  contract  made  by 
indorsing  it,  to  be  the  usual  one  of  an  indorser  of  negotiable 
paper. 

The  materiality  of  the  second  point  is  found  in  the  fact,  that 
every  contract,  (sealed,  unsealed  or  verbal,)  is  the  agreement  of 
the  parties  as  they  understand  it ;  unless  such  understanding 
(as  claimed  or  attempted  to  be  proved)  be  against  the  plain  mean- 
ing of  the  terms  used  in  a  written  instrument.  Contracts  rest- 
ing on  this  basis,  are  to  be  held  to  mean,  what  the  law  of  the 
place  where  the  contract  was  made  held  them  to  mean.  For 
ascertaining  the  tenor — the  interpretation — the  nature  of  the 
contract,  the  lex  loci  contractus  governs.  For  deciding  what 
remedy  is  applicable  to  the  contract,  (so  interpreted,)  the  lex 
fori  governs.  In  this  case,  the  primary  contract  was  made, 
and  was  to  be  performed,  in  the  state  of  Massachusetts.  The 
indorsement  was  also  made  there.  In  the  Massachusetts  decis- 
ions I  find  nothing  to  change  the  position  taken  by  the  plaintiff, 
[Jones  V.  Pales,  4  Mass.  Rep.  254,)  '^  that  all  cash  notes  are 
negotiable ;  and  that  all  notes  for  merchandise  may  be  sued  by 
the  promisee  against  the  promisor  ;  and  when  indorsed,  by  the 


SARATOGA-JAKUART,  1867.  gl 

Hodges  V.  Shaler. 

indorsee  against  the  indorser."  By  the  laws  of  that  state,  then, 
an  indorser  of  any  thing  purporting  to  be  a  note,  (whether  for 
the  payment  of  money,  or  any  thing  else,  and  whether  or  not 
by  our  law  negotiable,)  makes  thereby  the  same  contract  as 
does  (with  us)  the  indorser  of  a  negotiable  promissory  note ; 
that  is,  if  the  drawer  do  not  pay  at  maturity,  the  indorser  will, 
if  the  usual  steps  be  taken  which  would  legally  charge  an  in- 
dorser of  a  negotiable  promissory  note. 

The  defendants  claim  that  this  Massachusetts  law  refers 
only  to  the  remedy ;  as  the  case  cited  (and  others)  speaks  of 
the  manner  of  declaring  (against  such  an  indorser)  as  being 
the  same  as  "  if  the  note  were  negotiable."  But  were  not  the 
law  as  is  above  stated,  no  manner  of  declaring^ould  supply  the 
legal  basis,  (the  right  of  action)  on  which  the  declaration  is 
founded. 

The  third  question  being  thus  reached,  I  cannot  say  that  I 
deem  it  difficult  of  solution.  The  notice  of  protest,  as  a  notice^ 
has  every  element  of  sufficient  certainty ;  date,  time,  amount^ 
drawer,  payees,  indorsement,  are  all  so  set  forth  as  to  leave 
hardly  a  possibility  of  misleading  the  indorsers.  It  is  truCi 
the  defendants  say,  (and  it  is  admitted,)  that  there  had  once 
been  in  existence  four  other  notes,  answering  precisely  to  all 
these  points  of  description ;  and  that  the  whole  five  were  pre- 
cisely alike,  except  the  numbering.  And  then  it  is  claimed  that 
this  notice  is  imperfect,  because  it  did  not  state  the  number  of 
this  note  to  distinguish  it  from  each  of  the  other  four.  But  the 
number  is  no  part  of  the  note ;  nor  does  the  fact  that  four,  (or 
four  hundred,)  other  notes  were  just  like  it,  except  the  number, 
make  the  number  any  part  of  the  note.  These  defendants  were 
the  payees  of  all  the  five.  And  if  they  wished  to  make  such  a 
distinction  between  the  several  notes,  that  a  notice  of  non-pay- 
ment would  identify  each  one ;  it  was  their  business  to  make 
such  a  distinctive  and  substantive  variance  between  the  notes, 
(making  each  differ  from  every  other,)  that  its  description  would 
be  a  legal  essential  to  a  good  notice,  irrespective  of  the  fact  of 
the  existence  of  the  other  four.  Nor  do  I  see  any  thing  in  the 
oases,  cited  for  the  defendants,  to  vary  this  opinion.    They 
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are  all^  (the  case  in  Selden^s  Notes,  as  well  as  the  rest^) 
speaking  only  of  notices  imperfect  on  their  fojce.  Then,  and 
then  onl  J,  are  facts  outside  of  the  papers  to  be  looked  into,  to  see 
if  there  were  really,  and  fairly^  any  ground  for  claiming  to  be 
actually  misled  by  the  notice  given.  The  notice,  in  this  case, 
is  not  imperfect  on  its  face,  and  is  sufficient. 

There  is  a  further  reason  why  (if  the  question  of  the  writ- 
ing being  a  promissory  note  be  considered  a  close  and  doubtful 
one)  these  defendants  should  be  held  on^it  as  a  promissory 
note»  It  describes  or  recites  itself  to  be  one,  (''  upon  the  surren- 
der of  this  note ;")  on  its  face,  it  purports  to  be  negotiable, 
(being  payable  to  them  *'  or  order ;")  and  by  indorsing  it  in 
blank,  they  have^assed  it  to  the  holder  as  a  negotiable  promis- 
sory note.  They  shall  not,  now,  be  permitted  to  deny  that  it  is 
such.     They  must  be  held  estopped  from  doing  so. 

The  decision  of  the  special  term  should  be  affirmed. 

[Saratoga  General  Term,  January  6, 1857.  James^  Hotekrans  and  Gould, 
Justices.] 


Gleason  and  others  vs.  Thater,  executor,  dec.  and  others. 

In  an  action  against  an  executor,  Ibr  the  recovery  of  a  legacy  which  the  defend- 
ant alleges  has  been  paid  by  him,  to  a  stranger,  for  the  benefit  of  the  legatees, 
the  stranger  need  not  be  made  a  party  defendant. 

THIS  action  was  brought  against  the  defendant  Stephen  H. 
Thayer,  as  executor  of  Cynthia  Havens  deceased,  to  recover 
a  legacy  of  $1000  given  to  the  plaintiffs  by  the  will  of  the 
deceased,  which  was  dated  November  17, 1846.  The  testatrix 
died  June  7,  1851.  The  residuary  legatees  were  also  made 
defendants.  The  cause  came  on  to  be  tried  at  the  Suffolk  circuit 
on  the  9th  day  of  October,  1856,  before  Mr.  Justice  Strong. 
The  plaintiffs  gave  in  evidence  the  will  of  Cynthia  Havens, 
deceased,  which  proved  the  bequest  by  the  testatrix  to  the 
plaintiffs,  as  alleged  in  the  complaint,  and  thereupon  the  pkin- 
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tiffs  rested.  The  defendants  then  gave  in  evidence  a  receipt  in 
the  words  and  figures  following,  to  wit :  "  Received,  May  8, 
1850,  from  Mrs.  Cynthia  Havens,  one  thousand  doUars,  being 
in  part  of  a  legacy  left  me  by  said  Mrs.  Cynthia  Havens  in  her 
will,  for  my  three  children,  Maria  W.  Gleason,  William  H.  Glear 
son,  Grabriel  H.  Gleason. 

(Signed)  Cynthia  S.  Havens." 

The  defendants  then  objected  that  Cynthia  S.  Havens  who 
signed  the  said  receipt  and  who  is  the  mother  of  the  plaintiffs, 
should  have  been  made  a  party  to  this  action  ;  and  insisted  that 
the  trial  ought  not  to  proceed  until  she  should  be  brought  in 
and  made  a  party  defendant.  The  plaintiffs  insisted  that  she 
was  not  a  necessary  party  to  the  action,  and  offered  to  prove 
that  Mrs.  Havens  never  in  fact  received  the  money  mentioned 
in  the  receipt,  or  any  part  of  it,  and  that  no  part  of  the  legacy 
given  to  the  plaintiffs  had  been  satisfied  or  advanced. 

The  judge  decided  that  Mrs.  Havens  was  a  necessary  party 
to  the  action,  and  ordered  the  cause  to  stand  over  to  the  next 
circuit,  and  that  in  the  ifiean  time  Mrs.  Havens  be  made  a  party 
defendant  in  the  action.  To  this  ruling  of  the  judge  the  plain- 
tiffs excepted,'  and  appealed  to  the  general  term. 

George  Miller j  for  the  appellants. 

B.  D.  SUliman,  for  the  respondents. 

JBy  the  Court,  Birdsete,  J.  For  aught  that  appears  any 
where  in  this  case,  either  in  the  answers  of  the  defendants  or 
the  proof  at  the  trial,  Cynthia  S.  Havens,  if  she  received  the 
$1000,  mentioned  in  the  receipt  of  May  8, 1850,  acted  as  an 
entire  stranger  to  the  plaintiffs.  No  authority  from  them  to 
her  to  receive  this  money  is  pretended  to  exist.  Upon  an  ex- 
amination of  the  will  it  appears  that  the  legacy  was  given  direct- 
ly to  the  plaintiffs,  and  not  to  Cynthia  S.  Havens  for  the  plain- 
tiffs. There  is,  therefore,  no  privity  between  the  plaintiffs  and 
Cynthia  8.  Havens.  If  she  has  become  the  recipient  of  these 
moneys  for  their  benefit^  they  may,  perhaps,  bring  an  acticm 
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against  her.  Bat  are  they  compelled  to  do  so?  She  stands  in 
the  relation  of  a  bailee  of  the  property  or  money  to  which  the 
plaintiffs  are  entitled ;  but  such  bailment  has  been  made,  not 
by  the  plaintiffs,  either  directly  or  indirectly,  but  by  the  per- 
son from  whom  the  plaintiffs  claim  by  privity  of  contract. 
Such  a  delivery  is  not  a  discharge  of  the  obligation  of  the  de- 
fendants to  the  plaintiffs,  unless  the  money  comes  to  their 
hands.  And  that  such  was  the  fact  is  not  pretended  here. 
If  the  transaction  set  forth  in  the  receipt  was  not  a  satif ac- 
tion of  the  plaintiff's  claim,  it  is  difficult  to  see  how  it  can  be 
an  ademption  or  revocation  of  the  legacy ;  nor  is  that  really 
contended  for  here. 

Doubtless  it  is  the  right  of  the  defendants  that  Cynthia  S. 
Havens  be  decreed  to  pay  the  fund  or  fulfill  the  trust  con- 
ferred on  her  by  the  receipt  in  question;  but  that  right  is 
one  arising  out  of  a  contract  between  her  and  the  testatrix. 
The  plaintiffs  are  not  parties  to  that  contract.  The  fact  that 
the  defendants  have,  by  agreements  inter  sese  or  with  strangers, 
and  without  the  privity  of  the  plaintiffs,  contracted  obligations 
toward  each  other,  or  imposed  duties  upon  the  strangers,  with 
respect  to  the  subject  of  the  action,  cannot  compel  the  plain- 
tiffs to  introduce  those  strangers  into  the  action,  or  to  be  at 
the  trouble,  expense  or  delay  of  settling  the  rights  and  obliga- 
tions of  the  defendants  as  between  themselves,  or  between  them 
and  the  strangers. 

Nor  is  Oynthia  S.  Havens  properly  liable  to  the  plaintiffs  in 
the  first  place,  and  the  estate  of  the  testatrix  only  secondarily 
liable.  The  testatrix  made  the  contract  with  Cynthia  S.  Ha- 
vens ;  she  retained  the  evidence  of  it  in  her  own  hands.  The 
utmost  that  the  plaintiffs  are  entitled  to  do,  is  to  affirm  the 
transaction,  if  they  so  elect ;  but  they  are  not  compelled  to 
make  that  election  and  resort  to  the  stranger.  He  may  be 
insolvent,  or  beyond  the  jurisdiction  of  the  court ;  or,  in  this 
case,  an  improper,  unsafe  custodian  of  funds  held  on  such  a 
trust  and  for  such  a  length  of  time ;  and  free,  too,  from  any 
liability  to  account  before  the  surrogate,  or  to  removal  for  un- 
fitness or  incompetency.    The  same  considerations  dispose  of 
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tbe  objection  that  the  defendants  are  entitled  to  be  subro- 
gated to  the  rights  of  the  plaintiffs  against  Cynthia  S.  Ha- 
vens, and  that  she  should  therefore  be  made  a  party  defendant. 
The  executor  holds  the  contract  of  Mrs.  Havens,  and  on  that  has 
a  direct  remedy  against  her.  Why  then  give  him  a  new  rem- 
edy by  subrogation  ?  Can  a  cumulative  remedy  be  given  in 
that  manner  ?  And  if  it  can,  will  it  be  a  ground  for  holding 
a  stranger  to  be  a  necessary  party  to  the  suit,  that  the  defend- 
ants may  desire  to  obtain  such  a  remedy  against  him  7 

Nor  do  I  think  that  the  defendants  are  sustained  by  the  con- 
struction they  seek  to  give  to  the  122d  section  of  the  code. 
The  "controversy"  here  is  between  the  plaintiffs  and  the  pres- 
ent representatives  of  the  estate  of  the  testatrix ;  not  between 
the  plaintiffs  and  strangers  to  whom,  without  their  assent,  their 
property  is  committed  by  the  defendants,  or  those  under  whom 
the  defendants  claim.  The  whole  "controversy"  will  be  termi- 
nated by  the  judgment  in  this  action.  If  the  defendants  have 
any  rights  against  Mrs.  Havens,  growing  out  of  the  receipt  in 
question,  they  can  maintaiuv  their  action  against  her  directly 
upon  it.  As  that  transaction  is  one  to  which  the  plaintiffs  are 
strangers,  they  should  be  allowed,  if  they  desire,  to  continue 
strangers  to  it  and  to  the  "controversy"  growing  out  of  it. 

I  think,  too,  that  the  offer  to  prove  that  Mrs.  Havens  never 
in  fact  received  the  money  mentioned  in  the  receipt,  or  any 
part  of  it,  should  not  have  been  overruled.  If  she  is  made  a 
defendant,  and  the  fact  shall  be  established,  according  to  the 
offer,  in  what  situation  will  the  parties  stand  ?  She  will  have 
been  wrongfully  subjected  to  the  expense  and  trouble  of  the 
suit.  Who  shall  indemnify  her  therefor  ?  Shall  the  plaintiffs  ? 
They  left  her  out  of  the  suit  till  compelled  by  the  court  to 
bring  her  in.  They  will  upon  that  state  of  facts  be  entitled 
to  recover  both  the  legacy  and  their  costs  from  the  present  de- 
fendants. Shall  the  present  defendants  pay  her  costs  7  They 
will  have  been  the  cause  of  her  incurring  them.  But  where  is 
the  authority  for  compelling  one  defendant  to  pay  the  costs  of 
another  defendant? 

But,  looking  from  the  incidents  to  the  merits,  the  receipt  put 
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in  evidence  only  made  oat  a  prima  facie  case  against  Mrs.  Ha- 
vens. The  receipt  -vvas  open  to  explanation,  and  will  be  so  at 
the  next  trial.  It  was  not  the  act  of  the  plaintiffs,  which,  can 
estop  them;  but  of  a  stranger,  which  they  may  contradict. 
Why  not  have  allowed  this  prima  facie  case  to  be  contradicted 
at  the  late  trial  ?  Why  subject  the  plaintiffs  to  this  delay  of 
more  than  half  a  year,  which  their  proof  at  the  next  trial  may 
show  to  have  been  quite  unnecessary  ?  Certainly  if  it  shall  then 
be  proved  that  none  of  the  money  in  question  was  ever  received 
by  Mrs.  Havens,  it  will  be  difficult  to  say  that  a  complete  de- 
termination of  the  controversy  could  not  have  been  had  at  the 
former  trial,  and  without  the  presence  of  Mrs.  Havens  as  a  de- 
fendant ;  and  that  the  court  were  compelled  to  cause  her  to  be 
brought  in. 

Had  this  action  been  tried  under  our  former  chancery  system 
the  defendants  could  have  set  up  the  want  of  Mrs.  Havens  as 
a  party,  by  plea  or  by  answer.  If  by  plea,  the  plaintiffs  could 
have  taken  issue  upon  it ;  and  the  question  whether  she  had 
in  fact  received  the  money  would  have  been  tried  and  deter- 
mined before  the  sufficiency  of  the  plea  would  have  been  decided. 
If  by  answer,  then  the  parties  might  have  gone  on  and  taken 
all  their  proofs  in  the  case,  including  the  proofs  whether  she 
had  received  the  money ;  and  the  court  would  not  have  had 
the  opportunity,  if  it  had  the  power,  to  adjudicate  upon  the 
matter,  till  the  proofs  were  closed,  and  all  the  evidence  before 
it.  (1  Barb,  Ch.  Pr.  119,  321.  Van  Epps  v.  Van  Deusen, 
4  Paige,  75.) 

The  order  made  at  the  circuit  should  be  reversed,  with  $10 
costs. 

[Kings  Qeneril  Term,  January  23,  1857.  Brown^  S.  B.  Strong  asA 
Birdseyef  Justices.] 
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Day  vs.  Townsend. 

McKiNNEY  vs.  Phillips. 

The  responsibility  of  the  stockholders  of  a  rail  road  corporation,  fbr  the  debts 
of  the  company,  under  the  10th  section  of  the  general  rail  road  act  of  1850, 
was  an  original  responsibility,  and  was  that  of  general  partners.  Like  the  re- 
sponsibility of  partners,  it  entered  into  the  essence  of  every  credit  given  to 
the  company,  and  was  a  part  of  the  contract  by  which  the  debt  was  incurred. 
And  the  credit  was  given,  and  the  creditor  trusted,  as  well  to  the  personal 
liability  of  the  stockholders,  as  to  the  responsibility  of  the  corporation. 

Bat  it  was  the  intention  of  the  legislature,  by  the  10th  section  of  the  act  of 
April  15,  1854,  amending  the  act  of  1850,  to  repeal  the  provisions  of  the  10th 
section  of  the  act  amended.  And  as  respects  debts  contracted  since  the  pass- 
ago  of  the  amendment,  the  stockholders  are  corporators  merely,  and  not 
partners ;  and  as  to  such  debts,  an  action  cannot  be  maintained  against  them, 
by  a  creditor,  after  the  return  of  an  execution,  issued  against  the  company, 
misatisfled,  to  render  them  personally  liable. 

The  repealing  clause,  however,  of  the  act  of  1854,  so  far  as  it  relates  to  rights  of 
action  existing  at  the  time  it  was  passed,  was  unconstitutional,  as  interfering 
with  vested  rights ;  and  those  rights  remain  untouched  by  it 

In  an  action  by  a  judgment  creditor  of  a  rail  road  company,  against  stockhold- 
ers, to  enforce  their  personal  liability,  the  mere  proof  that  a  judgment  has 
been  obtained  by  the  plaintiff,  against  the  company,  and  an  execution  return- 
ed unsatisfied,  is  not  enough.  The  plaintiff  must  also  prove  that  the  debt,  for 
which  the  judgment  was  recovered  was  of  the  sort  named  in  the  statute. 
And  when  this  is  done,  the  amount  dne  on  the  execution  is  the  rule  of 
damages. 

Such  actions  may  be  brought  by  all  persons  employed  in  the  service  of  the  com- 
pany— whether  as  engineers,  master  mechanics  or  conductors — who  have  not 
a  distinctive  appellation,  such  as  officers  or  agents  of  the  company.  The 
servant  who  employs  and  pays  the  man  working  with  him,  is  entitled  to  the 
benefit  of  the  maxim,  qui  faeit  per  aliwn  facit  per  se. 

rpHESE  actions  were  brought  against  the  respective  defend- 
JL  ants  as  stockholders  in  the  Albany  Northern  Rail  Road 
Company,  to  enforce  their  alleged  liability  for  the  debt  of  the 
company,  under  that  clause  of  the  10th  section  of  the  general 
ran  road  act  of  1860,  which  provides  that  "  all  the  stockhold- 
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era  of  every  such  company  shall  be  jointly  and  severally  liable 
for  all  the  debts  due  or  owing  to  any  of  its  laborers  and  ser- 
vants for  services  performed  for  such  corporation  ;  but  shall  not 
be  liable  to  an  action  therefor  before  an  execution  shall  be  re- 
turned unsatisfied,  in  whole  or  in  part,  against  the  corporation ; 
and  then  the  amount  due  on  such  execution  shall  be  the  amount 
recoverable  Avith  costs  against  such  stockholders."  In  the  first 
of  the  above  cases,  the  plaintiff  Conant  seeks  to  recover  for 
services  rendered  by  him  as  a  dvil  engineer,  and  for  the  ser- 
vices of  a  rodman  in  his  employ.  In  the  second,  the  plaintiff 
Day  seeks  to  recover  for  work,  labor  and  services  rendered  to 
the  company  by  one  Smalley  who  had  assigned  his  claim  to  the 
plaintiff,  and  for  other  work,  labor  and  services  of  the  plaintiff, 
rendered  by  himself  and  his  servants.  In  the  third,  the  same 
plaintiff,  Day,  seeks  to  recover  for  work  and  labor  of  himself^ 
his  servants  and  agents,  performed  for  the  company  ;  and  the 
judgment  against  the  company  also  includes  a  demand  for 
money  paid,  laid  out  and  expended  by  him  for  the  company. 
The  three  cases  all  present  the  same  general  questions  ;  and 
certain  special  questions,  arising  out  of  the  distinctive  points 
of  each.  The  issues  of  fact  joined  in  the  cases  were  tried  by 
the  court,  before  Mr.  Justice  Parker,  at  the  Albany  circuit,  in 
March,  1855,  and  after  taking  the  evidence  and  hearing  counsel  as 
to  the  questions  arising  in  the  respective  cases,  he  directed  a 
verdict  for  the  plaintiffs,  subject  to  the  opinion  of  this  court 
upon  a  case  to  be  made,  and  with  power  to  the  court  to  render 
such  judgment  as  upon  the  hearing  might  be  found  proper. 
The  only  evidence  in  the  cases  was  that  offered  by  the  plaintiffs. 
It  consisted,  1.  Of  the  record  of  the  plaintiffs' judgment  against 
the  company  for  the  debt  now  sought  to  be  recovered  from  the 
stockholder.  2.  Of  an  admission  by  the  defendants  that  the 
company  was  incorporated  under  the  general  rail  road  act  of 
1850,  and  that  they  respectively  were  stockholders  at  the  time 
the  services  in  question  were  rendered,  and  that  an  execution 
had  been  duly  issued  and  returned  unsatisfied  against  the 
company. 
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0.  Meads,  for  tlie  defendants  Van  Schaick,  Wood  and  Towns- 
end,  submitted  and  insisted  that  the  plaintiff  was  not  entitled  to 
recover,  and  that  judgment  should  be  rendered  for  those  defend- 
ants respectively,  for  the  following  reasons. 

1.  The  statutory  liability  of  the  stockholder,  as  created  by 
the  10th  section  of  the  act  of  1850,  has  been  so  far  repealed  or 
modified  by  the  16th  section  of  the  act  of  1854,  {Laws  of  1854, 
p.  614,)  as  to  exempt  these  defendants  from  the  liability  now 
sought  to  be  enforced.  (1.)  The  legislature  have  full  power  to 
repeal  any  liability  they  create,  as  to  any  cases  that  have  not 
passed  into  judgment,  unless  the  repeal  impairs  the  obligation 
of  a  contract.  {Butler  v.  Palmer,*!  Hill,  329,  and  cases  there 
cited,)  (2.)  The  liability  here  is  not  like  that  of  the  Bossiei 
Galena  and  other  manufacturing  companies — the  mere  common 
law  liability  of  unincorporated  partners  for  all  the  debts  of  the 
company — but  a  liability  of  a  very  different  kind  and  extent, 
originating  in  and  dependent  on  the  statute  ;  a  liability  cover- 
ing only  one  very  restricted  class  of  debts,  and  including  costs, 
which  are  not  matters  of  contract.  Costs  of  the  judgment 
against  the  company  could  not  be  recoverable  except  by 
force  of  the  statute.  {Bailey  v.  Bancker,  3  Hill,  188.)  (3.)  The 
only  contract  is  between  the  plaintiff  and  the  corporation.  The 
stockholder's  liability  is  not  such  an  one  as  would  have  resulted 
from  his  common  law  liability  as  a  partner  in  a  joint  stock 
company,  where  no  corporate  exemption  intervened,  but  is  a 
special  and  peculiar  liability,  a  creature  of  statute,  and  ceasing 
with  the  repeal  of  the  statute. 

II.  But  if  the  provisions  of  the  act  of  1850  are  still  in  force 
as  to  these  cases,  the  plaintiffs  have  not,  by  proper  evidence, 
shown  such  a  case  as  will  render  the  defendants  liable.  (1.)  The 
record  of  the  judgment  against  the  company  was  not  evidence, 
as  against  the  stockholder,  either  as  to  the  nature  or  the  amount 
of  the  original  debt.  It  was  evidence  only  of  the  fact  of 
Us  own  rendition;  an^  ^^  such,  was  proper,  in  order  to  show 
that  the  requirements  of  the  statute,  preliminary  to  bringing  an 
action  against  the  stockholder,  had  been  complied  with.  But 
in  the  language  of  Bronson,  J.  in  Moss  v.  McCtdUmgh,  (5  EBU^ 
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134,)  "  the  judgment  was  neither  condtisive  nor  prima  facie 
evidenee,  against  the  stockholder,  of  the  original  debt  or  de- 
mand against  the  company.  That  must  be  proved,  as  though 
the  judgment  had  not  been  recovered."  "  The  proof  of  the 
judgment  (says  Gowen,  J.,  in  the  same  case,)  is  not  made  with 
a  view  to  estoppel,  but  as  res  ipsaJ^  In  its  character  of  a 
jiidgment  or  record^  it  is  binding  and  conclusive,  as  ^against 
the  parties  to  it,  for  its  own  proper  purposes  and  objects,  and 
no  further.  (1  Phil,  on  Ev.  883.)  As  against  others  than 
the  parties  to  it,  it  may,  if  material,  as  in  the  present  case,  be 
proved  as  a  fact,  but  not  as  a  judgment  or  res  jtidicata. 
{Mossy.  McCullmigk,  5 Hill,  lU.  S.  abDmio.b&l.  S.  C. 
7  Barb.  279.  Cowen  ^  Hiirs  Notes,  part  2,  815.  Id.  note 
582,  p.  820.  Slee  v.  Bloom,  20  John.  669.)  All  the  cases 
concur  in  holding  the  judgment  not  to  be  evidence  of  the  facta 
contained  in  it,  as  against  the  stockholder,  except  the  opinion 
of  Willard,  J.,  in  7  Barb,  But  in  that  case,  it  must  be  ob- 
served, there  was  other  evidence  of  the  original  indebtedness 
than  that  contained  in  the  judgment  record ;  and  it  was  also 
claimed  that  the  judgment  was  evidence  of  the  assent  of  the 
company  to  a  disputed  contract  made  by  its  agent.  The  case 
of  Slee  V.  Bloom,  does  not,  when  examined,  conflict  with  Moss 
v.  McCvUough,  in  5  Hill,  134.  The  decree  of  the  court  of 
errors  in  the  latter  case,  establishes  the  bond,  given  by  the 
company  on  the  liquidation  of  the  original  debt,  to  be  prima 
fade  evidence  of  the  amount  due,  as  against  the  stockholders, 
but  does  not  make  the  judgment  on  that  bond,  evidence  of  the 
amount.  On  carefully  examining  the  case  of  Moss  v.  McCtU- 
lough,  in  the  court  of  errors,  (5  Denio,  567,)  it  will  be  found, 
that  out  of  nineteen  members  who  voted  on  the  decision,  thirteen 
either  expressly  or  impliedly,  sustained  the  opinion  of  the  su- 
preme court,  in  5  Hill,  134.  (2.)  But  if  the  judgment  records 
in  these  cases  were  evidence  as  against  the  stockholders,  still 
they  do  not  show  the  facts  necessary  to.  charge  these  defend- 
ants. The  services  rendered  by  the  plaintiff  Gonant,  were  not 
in  the  capacity  of  a  "laborer  and  servant,"  but  as  a  civil  en- 
gineer ;  a  man  of  professional  skill  and  science.     He  was  a 
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uan  in  authority,  having  ^  servants"  of  his  (non  under  him. 
The  term  ''  laborers  and  servants,"  as  used  in  this  act,  is  employ- 
ed, not  in  a  broad  and  general  sense,  but  as  technically  descrip- 
tive of  a  class  of  persons,  who  from  their  humble  and  depend- 
ent position,  stood  in  special  need  of  legislative  protection. 
This  court  has  given  this  construction  to  the  term  laborers  as 
used  in  the  12th  section  of  this  act ;  and  the  same  reasoning  is 
equally  applicable  to  the  10th  section.  {See  MS.  opinions  of 
general  term,  Sd  district,  in  Lee  v.  Troy  and  Boston  R.  jR., 
and  Atchinson  v.  same.)  The  plaintiff  cannot  recover  against 
the  stockholder,  for  the  services  of  the  plaintiffs'  servants. 
The  act  makes  the  stockholder  liable  only  for  debts  due  by  the 
company  to  its  laborers  or  servants,  '^  for  servicer  performed 
for  such  corporation.^^  The  servioes  contemplated  by  the  act 
are  personal  services,  not  services  by  agents  or  servants.  On 
this  point  the  amendment  contained  in  the  16th  section  of  the 
act  of  1864,  inserting  the  word  "  personal,"  is  only  declaratory 
and  expressive  of  the  intent  and  true  construction  of  the 
original  act  of  1850.  The  plaintiff  \^  servant  is  not  the  cofn- 
pany^s  servant,  nor  under  its  authority  or  control.  He  is  re> 
sponsible  only  to  his  own  master.  One  who  employs  agents 
and  laborers  in  executing  his  contract  with  the  company  is  a 
contractor,  and  not  a  laborer,  within  the  meaning  of  this  act. 
There  are  three  classes  of  persons  specially  provided  for  by  this 
act,  (§§  10  and  12,)  viz :  Ist.  General  creditors,  (including  con- 
tractors) after  exhausting  their  remedy  against  the  company, 
may  resort  to  the  stockholders  for  any  balance  remaining  un- 
paid on  their  stock.  2d.  The  laborers  and  servants  in  the 
direct  employment  of  the  company,  for  their  personal  services, 
may  resort  to  the  stockholders.  3d.  The  laborers  employed  under 
contractors,  may  hold  the  company  responsible  for  not  more 
than  thirty  days'  labor,  provided  they,  within  twenty  days  after 
it  is  performed,  give  notice  to  the  company,  as  required  by 
section  12.  These  pTX>vi8ions  being  in  derogation  of  the  common 
law,  should  be  construed  strictly.  {Lee  v.  Troy  and  Bostoti 
R.  R.  opinions  above  cited.  Millered  v.  Lake  Ontario,  A, 
and  N.  Y.  R.  R.  Co.  9  How.  Pr.  238.)    (8.)  In  the  cases 
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of  Day  y.  Townsend^  and  Day  v.  Wood,  the  judgment  records^ 
even  if  admitted  as  evidence,  do  not  show  that  the  services  in 
question  were  performed  in  the  capacity  of  laborers  or  servants 
of  the  company ;  and  it  was  for  the  plaintiff  to  make  out  a  case 
bringing  himself  clearly  within  the  terms  of  the  statute. 

III4  The  statute  makes  the  amount  due  upon  the  execution 
against  the  company,  the  amount  recoverable  against  the  stock- 
holder, and  if  any  part  of  the  judgment  against  the  company 
is  for  a  debt  for  which  the  stockholder  is  not  liable,  no  part  of 
it  can  be  recovered.  The  statute  hasy  for  this  purpose,  made 
the  judgment  against  the  company  an  entire  demand,  incapable 
of  being  separated  into  its  original  constituent  parts,  and  it 
must  be  rqpovered  in  whole  or  not  at  all.  (1.)  In  all  the 
cases,  a  part  of  the  demand  is  for  the  plaintiff's  own  agents 
and  servants ;  and  in  the  case  of  Townsend,  there  is  a  demand 
included  in  the  judgment  for  money  paid  by  the  plaintiff  for 
the  company.  The  fact  that  the  costs  are  included,  shows  that 
the  legislature  contemplated  that  the  judgment  was  t(ybe  only 
^  for  such  a  demand  as  the  stockholder  was  liable  for ;  otherwise 
they  would  not  have  included  the  costs  or  would  have  authorized 
an  apportionment.  By  what  authority  can  the  stockholder  be 
charged  for  costs  incurred,  iu  part  at  least,  on  a  demand  for 
which  he  is  in  no  way  liable  ?  By  bringing  a  separate  action 
against  the  company  for  the  debt  on  which  the  stockholder  was 
liable,  the  plaintiff  would  have  avoided  all  difficulty.  If  the  plain- 
tiff by  his  own  act  has  rendered  it  impossible  to  execute  the 
statute  according  to  its  terms,  the  court  has  no  power  to  vary 
the  statute  in  order  to  relieve  him. 

Alfred  Edwards,  for  the  defendant  Phillips.  I.  The  legis- 
lature has  the  power  to  repeal  any  act  which  a  former  legislature 
was  competent  to  pass,  unless  the  act  repealed  was  a  grant  or 
contract  on  the  part  of  the  state,  or  unless  it  impaired  the  obli- 
gation of  a  contract  made  by  two  or  more  persons.  {Fletcher 
V.  Peck,  6  Cranch,  87.) 

11.  The  legislature  has  the  power  to  take  away  vc^^cd  rights 
unless  they  affect  or  impair  the  obligations  which  the  parties 
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hare  undertaken.  {Charles  River  Bridge  v.  Warren  Bridge^ 
11  Pc^cr*,  420.  Satterlee  v.  Maihewson,  2  id.  413.  Watson 
V.  Mercer,  8  id.  110.  /See  ofao  ^Ac  cose  o/"  TAe  StcUe  of  Mary- 
land v.  Baltimore  and  Ohio  Rail  Road,  1  Am.  R.  R.  Cases ; 
Smith  4*  Bates?  Notes,  1.  The  Baltimore  and  Susquehanna 
R.  R.  y.  Nesbit^  1  Am.  R.  R.  Cas.  39.) 

in.  The  liability  of  the  stockholder  is  created  and  imposed 
by  the  statute.  It  is  a  mere  statutory  liability.  {Moss  v.  Mc- 
CulUmgh,  7  Barb.  279.)  Thfe  cases  of  Allen  v.  Sewall,  (2  Wend. 
827  ;)  Moss  v.  Oakley,  (2  Hill,  119  ;)  Moss  v.  McCuUough,  (5 
id.  131 ;  5  Denio,  567 ;  7  fiarA.  279,)  involved  the  question 
as  to  whether  the  stockholder  was  liable  at  the  time  the  debt 
was  contracted  or  at  the  time  the  suit  was  brought }  and  though 
the  court  say  the  stockholder  is  not  liable  as  a  guarantor,  but 
the  same  as  if  there  were  no  act  of  incorporation,  yet  it  is  not 
stated  that  the  liability  is  a  common  law  liability.  In  7  Barb. 
279,  it  is  said  to  be  a  statutory  liability.  In  the  cases  last  re- 
ferred to,  the  stockholders  of  the  Bossie  Company  were  liable 
for  all  the  debts  of  the  company.  At  common  law  the  partners 
are  liable  for  all  the  debts.  In  this  case  they  are  liable,  seve- 
rally, for  the  labor  debts,  and  to  the  amount  unpaid  on  their 
stock  for  all  the  debts,  which  is  not  the  common  law  liability. 

lY.  Before  the  stockholders  can  be  charged,  the  execution 
must  be  returned  unsatisfied,  and  no  remedy  is  given  until  that 
is  done.  Before  the  right  of  the  laborer  to  look  to  the  stock- 
holder attaches,  the  liability  is  repealed  or  new  conditions  im- 
posed upon  the  laborer. 

V.  A  right  created  by  a  statute  can  be  impaired  by  the  legis- 
lature. {Butler  v.  Palmer,  1  HUl,  329,  and  the  cases  cited 
under  the  second  proposition.) 

VL  If  the  laborer  contracted  with  reference  to  the  right  to 
look  to  the  stockholder,  for  the  work  due  him  from  the  company, 
he  contracted  also  with  reference  to  the  law  as  it  should  exist 
when  he  seeks  to  enforce  his  right,  and  to  the  right  and  power 
of  the  legislature  to  take  away  that  right. 

Vn.  It  is  insisted  that  this  liability  created  by  statute,  is 
not  a  contract,  and  that  the  word  contract  in  the  constitution. 
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means  a  compact  made  by  parties,  or  a  grant,  an  executed  coin 
tract  made  by  the  state ;  when  the  state  makes  a  contract,  or 
grant  and  rights  are  vested  under  it,  the  grant  cannot  be  re* 
yoked. 

VIII.  This  case  is  not  like  the  case  of  Brotison  v.  Kinzte^ 
(1  How.  S.  a  R,  311 ;)  McCracken  v.  Hayward,  (2  id,  608 ;) 
nor  the  principles  laid  down  by  Story.  {Stories  Const.  U.  S. 
§  1874  to  h  1399.)  They  refer  to  cases  where  the  parties  make 
a  contract,  and  it  is  there  held  that  the  law  where  the  contract 
is  made  governs  the  contract,  so  as  not  to  allow  the  legislature 
to  alter  the  rights  of  the  parties.  {Id.  k  1385,  and  notes.)  In 
this  case  the  legislature  have  merely  taken  away  the  liability 
they  imposed  or  inflicted. 

IX.  Section  ten  of  the  act  of  1850,  and  the  liabilities  under 
it,  are  repealed  by  the  act  of  1854.  The  rule  is  that  where  an 
act  or  clause  is  repealed,  it  is  the  same  as  if  it  had  never  ex- 
isted, and  every  thing  incident  to  the  repealed  clause  falls  with 
it,  unless  saved  by  express  words.  Positive  enactments,  how- 
ever, do  not  have  a  retrospective  action,  unless  so  expressly  de- 
clared. The  intention  of  the  legislature  may  be  gathered  from 
sect.  16  of  the  act  of  1854.     (See  1  Hill,  329,  and  cases  died.) 

Thomas  Smithy  for  the  plaintiff.  I.  The  liability  of  the  de- 
fendant as  a  stockholder  created  by  the  10th  section  of  the  act 
of  1850,  {Sess.  Laws,  p.  214,)  was  not  released  by  the  act 
passed  April  15,  1854,  {Sess.  L.  p.  614,)  amending  the  said 
section.  The  legislature  could  never  have  intended  that  this 
amendment  should  have  a  retrospective  operation,  so  as  to  affect 
claims  for  services  performed  under  the  original  law.  If  so  in- 
tended and  it  will  admit  of  this  construction,  it  is  unconstitutional 
and  void  so  far  as  it  affects  liabilities  created  before  its  passage. 
The  liability  of  the  stockholders  under  the  act  of  1850.  is  a 
common  law  liability  founded  upon  contract.  It  is  not  a  gen- 
eral  but  a  qualified  incorporation,  making  the  stockholders 
jointly  and  severally  liable  for  debts  due  its  laborers  and  ser- 
vants, in  the  same  manner  as  they  would  have  been  liable  at 
common  law,  or  as  partners  if  the  company  had  not  been  incor- 
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porated.  This  principle  has  been  settled  by  the  court  of  ap- 
peals upon  full  deliberations  in  the  case  of  Corning  v.  McCul- 
loughf  (1  Comst  47.)  See  also  Moss  v.  McCulhughj  7  Barb. 
279 ;  Harger  v.  McCuUough,  2  Denio,  119, 123.)  The  laborer 
contracts  upon  the  credit  of  the  stockholder,  and  the  moment 
his  services  are  performed  his  right  of  action  vests,  and  any  law 
which  purports  to  divest  him  of  that  right  is  unconstitutional 
and  void.  See  10th  section  of  the  constitution  of  the  U.  States : 
'*  No  state  shall  pass  any  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts." 

n.  Proof  of  the  judgment  against  the  company  is  prima  facie 
evidence  against  the  stockholder.  (Moss  v.  McCullough,  7  Barb. 
279,  averruliftg  the  case  in  5  Hill,  131.  Moss  v.  Oakley,  2  Hill, 
265.  Sleev.  Bloom,  20  John.  669.)  This  follows  from  the 
fact  that  the  stockholders  are  liable,' as  at  common  law,  as  part- 
ners, upon  the  original  contract.  (1  Comst.  47.)  The  statute 
contemplates  that  the  judgment  should  be  evidence  as  against 
the  stockholders,  by  providing  that  the  amount  due  upon  the 
execution  returned  unsatisfied  against  the  company  shall  be  the 
amount  recoverable,  with  costs,  against  the  stockholders,  {i  10 
of  general  rail  road  act,  session  1850.) 

in.  It  was  insisted  upon  the  trial,  that  the  services  in  this 
case  did  not  come  within  the  meaning  of  the  provision  of  the  act 
making  the  stockholders  ^'jointly  and  severally  liable"  for  all 
debts  due  or  owing  to  any  of  its  laborers  or  servants,  for  ser- 
vices performed  for  the  corporation.  The  construction  given  to 
the  word  laborer,  in  the  12th  section  of  the  act,  can  have  no 
bearing  upon  the  words  laborers  and  servants  as  used  in  the 
10th  section.  In  the  former  the  legislature  have  provided  a 
remedy  for  laborers  who  are  employed  by  contractors  to  work 
by  the  day  so  as  to  secure  to  them  their  pay  at  the  expiration 
of  every  thirty  days.  While  in  the  latter  they  have  intended 
to  protect  all  persons  employed  by  the  company,  whether  by  the 
day,  month  or  year,  against  the  failure  or  insolvency  of  the  com- 
pany, by  making  the  stockholders  personally  responsible.  A 
civil  engineer,  who  works  with  his  instruments,  is  as  much  a 
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laborer  and  servant  of  the  oompany  as  the  man  who  uses  th» 
spade  and  shovel. 

lY.  It  was  also  insisted  that  if  the  term  laborer  and  servant 
does  include  civil  engineers,  it  would  not  include  an  assistant 
who  works  under  a  civil  engineer  in  the  capacity  of  rodman. 
The  work  done  by  the  assistant  is  to  be  regarded  as  the  work 
of  his  employer,  who  is  the  servant  of  the  company.  It  can 
muke  no  difference  to  the  stockholder  whether  the  company  are 
liable  to  the  engineer  or  his  assistant. 

By  the  Court,  Gould,  J.  In  this  case,  {Conant  v.  Van 
Schaick,)  and  in  three  others  argued  with  it,  it  becomes  necessary 
to  pass  upon  the  leading  questions,  as  to  the  responsibility  of  the 
stockholders  of  rail  road  corporations  for  the  debts  of  the  compa- 
nies, under  the  10th  section  of  the  act  of  1850,  {Laws  of  1850, 
p,  214,)  considering  that  section  as  it  originally  stood ;  and  then 
as  amended,  and  in  fact  repealed,  by  the  law  of  1854 ;  {Laws  of 
1854,  pp.  614,  615, }  16 ;)  and  also,  taking  the  two  together, 
whether  the  repealing  clause  can,  constitutionally,  apply  to 
rights  of  action  existing  prior  to  its  enactment.  And  for  a  cor- 
rect solution  of  all  or  either  of  these  questions,  it  is  necessary  to 
ascertain  the  nature  of  the  right ;  whether  it  be  one  given  by 
statute,  or  whether  it  be  a  common  law  right  which  the  statute 
has  but  failed  to  take  away ;  involving,  to  some  extent,  the  point 
whether  the  statute  is  to  be  deemed  remedial,  or  in  the  n&ture 
of  one  imposing  a  forfeiture  or  penalty. 

The  whole  ground  of  the  construction  of  the  statute,  and  the 
nature  of  this  liability,  is  very  fully  and  clearly  stated  and  ad- 
judicated in  Corning  v.  McCullmigh,  (1  Camst.  47.)  By 
reading  the  9th  and  10th  sections  of  the  act  incorporating  the 
Eossie  Galena  Company,  (Laws  of  1837,  p.  446,)  and  then  turn- 
ing to  the  Session  Laws  of  1850,  pages  214,  215,  §  10,  no  one 
can  fail  to  see  that  the  provisions  of  the  two  acts  are,  to  all  es- 
sential purposes,  identical.  And  the  case  named  decides  that, 
whereas  a  general  act  of  incorporation  would  take  away  the 
common  law  liability  of  all  parties  in  interest,  as  parties,  the 
effect  of  such  a  section  retaining  that  common  law  liability  is  to 
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mal^e  the  act  of  incorporation  a  qualified  one  ;  and  that  the  re*- 
sponsibility  (notwithstanding  the  statute  directs  the  company 
to  be  sued  first,  d^c.)  is  an  original  one,  and  is  that  of  general 
partners;  and,  like  the  responsibility  of  partners,  enters  into  the 
essence  of  every  credit  given  to  the  company,  and  is  a  part  of 
the  contract  by  which  the  debt  is  incurred ;  that  the  credit  is 
given,  and  the  creditor  trusts  "  as  well  to  the  personal  liability 
of  the  stockholders,  as  to  the  responsibility  of  the  corporation." 
And,  further,  that  '^  this  liability  the  stockholders  voluntarily 
assumed,  and  it  could  not  have  been  misunderstood  by  them." 
{Page  55.)  And,  on  the  same  page,  "  When  the  plaintiffs  sold 
and  delivered  their  merchandise  to  the  company  whereof  the 
defendant  was  a  stockholder,  they  acquired  a  right  of  which 
nothing  could  divest  them,  to  the  liability  of  the  defendant  for 
the  payment  of  the  price  of  the  goods ;  and  the  defendant  in- 
curred the  obligation  to  answer  and  pay  the  debt  thus  incurred." 
And  at  page  61  the  action  to  enforce  this  liability  is  decided  to 
be  '^  a  common  law  action,  and  not  an  action  on  statute."  At 
page  58  it  is  decided  that  such  a  claim  is  "  not  for  a  forfeiture 
or  penalty,  or  any  sum  of  money  or  thing  taken  from  the  de- 
fendant and  given  to  the  plaintiff  by  a  statute ;  nor  upon  any 
cause  of  action  to  which  their  whole  and  sole  right  or  title  rests 
upon  a  statutory  provision  entitling  them  thereto,  but  for  a  debt 
contracted  by  the  sale,^^  &c. 

This  decision  manifestly  covers  the  whole  ground  of  the  pre- 
sent  suit ;  that  is,  as  to  the  nature  of  the  liability  dtc.  under 
the  law  of  1850.  {See  also  7  Barb.  279.)  What  then  is  the 
effect  of  the  law  of  1854  ?  The  last  seven  lines  of  the  10th  sec- 
tion, as  amended,  (at  pages  614, 615,)  are  most  clumsily  express- 
ed ;  as  if  drawn  to  prevent  the  legislature  from  seeing  the  intent. 
But  there  can  be  no  doubt  that  the  drawer  intended  them  to 
repeal  the  provisions  of  the  former  10th  section,  which  did  not 
take  away  this  action,  and  the  legislature  must  be  presumed  to 
have  intended  what  the  lines  really  mean.  I  have  no  doubt, 
therefore,  that  in  regard  to  any  debt  incurred  after  the  passage 
of  this  amendment,  the  stockholders  are  corporators  merely. 
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and  not  partners  :  and  as  to  all  such  debts,  an  action  like  this 
could  not  be  sustained. 

And  here  comes  in  the  question,  is  this  repealing  clause  if,  or 
so  far  as,  it  applies  to  rights  of  action  already  accrued,  (accord- 
ing to  the  law  of  1850,)  prior  to  the  passage  of  the  repealing 
act,  constitutional  ?  There  is  no  dispute  that  those  rights  were 
then  vested  rights.  Then  the  decision,  so  fully  quoted  from 
above,  (1  Comst.  47,)  comes  in,  to  give  a  decided,  unequivocal 
answer  on  this  point.  The  right  is  not  created  or  given  by 
statute,  but  is  a  common  law  right ;  and  the  liability  of  the 
stockholders  is  a  part  of  the  contract.  Such  being  the  law  of 
this  state,  and  this  repealing  act  being,  as  clearly,  one  that 
takes  away  the  right,  and  not  merely  one  that  aflfects  the  rem- 
edy, it  is,  so  far  as  intended,  or  attempted,  in  this  suit,  to  be 
applied  to  rights  of  action  which  accrued  prior  to  its  passage^ 
unconstitutional,  and  those  rights  remain  untouched  by  it. 

There  is  a  minor  point,  which  is  involved  in  each  of  these 
cases,  which  is,  how  far  the  judgment  which  the  plaintiffs,  re- 
spectively, have  recovered^  against  the  company,  (and  which,  by 
the  law  of  1850  they  were  bound  so  to  recover  before  suing  the 
stockholders,)  is  evidence  in  such  cases.  There  is  an  apparent 
diflBculty  in  answering  the  question ;  from  the  fact  that,  by  the 
act,  the  amount  of  the  recovery  against  the  stockholder  must  be 
"  the  amount  due  on  the  execution"  issued  on  the  judgment 
against  the  company,  and  returned  unsatisfied.  Still  it  is  pal- 
pable that  judgments  against  the  company  may  be  recovered 
for  a  variety  of  causes  not  named  in  the  section  referred  to. 
And  were  the  mere  proof  that  a  judgment  had  been  obtained 
against  the  company,  and  an  execution  on  that  judgment  had 
been  returned  unsatisfied,  to  be  held  sufScient  to  make  out  the 
case,  it  is  most  manifest  that  the  liability  of  the  stockholders 
would,  thereby,  be  extended  to  every  debt  of  the  company,  no 
matter  for  what  incurred.  The  plaintiff  in  such  cases  as  these 
should  be  held  to  make  out  his  case.  By  the  statute  he  must 
prove  that  he  has  recovered  judgment,  against  the  company,  and 
that  the  execution  thereon  has  been  returned  unsatisfied.  But 
this  is  not  all ;  he  must  then  goon  and  prove  the  debt  for  which 
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tfae  judgment  was  recovered,  to  be  of  the  sort  named  in  the  act ; 
and  when  this  is  done,  the  amount  due  on  the  execution  is  the 
rule  of  damages. (a) 

Next  there  comes  up,  for  consideration,  what  are  the  "  services 
performed  for  such  corporation,"  by  "  any  of  its  laborers  and 
servants,"  for  which  such  suit  may  be  brought  ?  Or,  who  may 
bring  such  suit?  I  reply  to  this  question,  I  see  no  middle 
ground,  between  restricting  it  to  day  laborers,  and  applying  it 
to  all  persons  employed  in  the  service  of  the  company  who  have 
not  a  different  proper  and  distinctive  appellation  ;  such  as  offi- 
cers and  agents  of  the  company.  The  engineer,  the  master 
mechanic,  the  conductor,  is  as  fully  entitled  to  its  benefits  as  is 
the  man  who  shovels  gravel.  The  latter  is,  in  law,  no  more 
and  no  less  a  servant  of  the  company  than  either  one  of  the 
former.  And  (this  question  really  applying  only  to  the  class 
of  debts  covered,)  the  servant  who  employs  and  pays  the  man 
who  works  with  him,  is  fully  entitled  to  the  benefit  of  the  max- 
im, qui  facit  per  alimn  facit  per  se.  And  the  company  (and 
the  stockholder)  for  whose  benefit  the  work  is  done,  (the  work 
being  of  the  nature  named  in  the  law,)  has  no  right  to  complain 
that  the  whole  question  is  tried  in  one  suit,  rather  than  in  half 
a  dozen.  And  these  causes  of  action  are  assignable,  beyond  all 
doubt. 

To  apply  these  principles  to  the  cases  before  us. 

1.  In  the  case  of  Conani  v.  Van  Schaick  the  whole  of  the 
plaintiff's  demand  is  good  as  against  the  defendant;  provided 
he  prove  in  this  suit,  that  the  services  were  rendered,  as  set 
forth  in  his  complaint  in  the  court  below.  But  inasmuch  as  he 
rested  on  proving  his  case  by  the  record  only,  a  new  trial  must 
be  had,  to  give  him  opportunity  to  prove  his  case. 

2.  In  the  case  of  Day  v.  Wood^  the  decision  must  be  the 
same. 

3.  In  the  case  of  Day  v.  Townsend^  the  plaintiff  must  fail, 

(a)  This  point  did  not,  and  could  not,  arise  in  the  case  of  the  Rossie  Qalena 
Company ;  because  the  stockholders  of  that  company  were  liable  for  all  the 
debts  of  the  company ;  no  matter  of  what  description,  or  fbr  what  consideration. 
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because  his  jadgment  against  the  company  includes  a  claim  for 
money  paid  d&c.  for  the  company. 

4.  In  the  case  of  McKinney  v.  Phillips,  the  decision  must 
be  the  same  as  in  the  first  two. 

[Albany  General  Term,  March  2,  1867.    Harris,   Wdiion  and  CknUd, 
Justices.] 


Brinckerhoff  vs.  Phelps. 


In  an  action  fbr  the  breach  of  a  contract  to  convey  lands,  the  true  mle  of  dam- 
ages is,  the  value  of  the  land  at  the  time  of  the  \)reach,  and  interest  from 
that  Ume. 

k  PPE AL  from  a  jadgment  entered  at  a  special  term,  after  a 
J\  trial  at  the  circuit.  The  complaint  alleged  that  on  the  13th 
day  of  June,  1849,  the  defendant  made,  executed  and  delivered 
to  the  plaintiff  an  agreement  in  writing,  in  the  words  and  figures 
following,  viz :  ^'  For  and  in  consideration  of  the  sum  of  one  dollar 
to  me  in  hand  paid  by  Elizabeth  Brinckerhoff,  of  the  city  of 
Albany,  the  receipt  whereof  I  do  hereby  acknowledge,  I  do 
hereby  agree  to  sell  and  convey  unto  the  said  Elizabeth  Brinck- 
erhoff, all  that  lot,  piece  or  parcel  of  land,  situate,  lying  and 
being  in  the  town  of  Stratford,  Fulton  county  and  state  of 
New  York,  known  as  lot  No.  82,  in  Glen,  Bleecker  and  Lansing's 
patent,  for  the  sum  of  seven  shillings  per  acre,  to  be  paid 
therefor  by  said  Elizabeth  Brinckerhoff.  The  said  lot  to  be  sur- 
veyed at  the  expense  of  the  estate  for  which  I  act  as  trustee  ;  and 
the  said  Elizabeth  Brinckerhoff  is  to  pay  for  the  actual  number 
of  acres  contained  in  said  lot,  as  shall  appear  by  such  survey, 
at  the  rate  aforesaid.  A  warrantee  deed  is  to  be  executed  and 
delivered  to  said  Elizabeth  Brinckerhoff  by  the  16th  day  of 
July  next,  by  which  time  said  survey  is  to  be  completed  and 
the  lot  to  })e  conveyed  free  and  clear  of  all  incumbrances.  The 
sum  of  three  hundred  and  eighteen  dollars  and  twenty-five 
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cents  of  said  purchase  money  is  to  be  paid  on  the  execution  of 
this  contract,  and  the  balance  on  the  execution  and  deliyery  of 
the  deed.    Dated  Albany,  June  13,  1849. 

(Signed)  Philip  Phelps,    Trustee^  4*^." 

The  plaintiff  further  alleged  that  upon  the  execution  of  the 
foregoing  contract  or  agreement,  she  paid  to  the  defendant  the 
sum  of  $318.25,  in  full  of  the  payment  therein  mentioned. 
And  that  afterwards  and  prior  to  the  month  of  August,  in  the 
year  1849,  the  lot  in  the  agreement  set  forth  was  surveyed  and 
found  to  contain  835  acres  of  land,  or  thereabouts.  That  on 
several  occasions  thereafter  the  plaintiff  by  her  attorney  and 
agent  applied  to  the  defendant,  and  demanded  a  warranty 
deed  for  the  said  lot  of  land,  according  to  the  provisions  of  the 
agreement,  and  offered  to  pay  him  the  balance  of  the  purchase 
money  on  the  execution  and  delivery  of  such  deed,  with  which 
demand  the  defendant  had  neglected  and  refused  to  comply. 
And  that  the  defendant  did  not,  by  the  15th  day  of  July,  1849, 
execute  and  deliver  or  offer  to  execute  and  deliver  to  the  plain- 
tiff a  warranty  deed  for  said  lot,  so  as  to  convey  the  same  or 
any  part  thereof  to  the  plaintiff.  Wherefore  the  plaintiff  de- 
manded judgment  that  the  defendant  execute  and  deliver  to 
her  a  warranty  deed  for  the  lot,  so  made  and  executed  by  the 
defendant  as  to  vest  in  her,  the  plaintiff,  the  title  to  the  same 
free  and  clear  of  all  incumbrances  ;  the  plaintiff  hereby  offer- 
ing to  pay  the  balance  of  the  purchase  money  of  said  lot.  And 
in  case  it  should  appear  that  the  defendant  was  unable  to  con- 
vey to  the  plaintiff  the  lot  aforesaid,  so  as  to  vest  in  her  tlie  title 
thereto  free  and  clear  of  all  incumbrances,  then  the  plaintiff 
demanded  judgment  against  the  defendant  for  the  damages 
which  she  had  sustained  by  reason  thereof,  together  with 
costs,  &c. 

The  answer  of  the  defendant  set  up  that  he  executed  the 
agreement  as  trustee  of  Catharine  W.  Van  Rensselaer,  and  not 
otherwise ;  that  individually  he  was  never  the  owner  of  the 
premises  described  in  the  agreement ;  that  the  agreement  was 
made  with  Edward  Brinckerhoff  as  the  plaintiff's  agent,  and 
that  he  well  knew  when  the  same  was  made  that  the  defendant 
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held  the  lands  as  trustee,  &c.,  and  that  the  consent  of  Cath- 
arine W.  Van  Rensselaer  was  necessary  to  a  valid  and  effectual 
conveyance  thereof,  as  did  also  the  plaintiff.  That  although 
the  defendant  had  been  willing  he  had  not  been  able  to  con- 
vey, &c.  In  the  reply,  the  plaintiff  averred  that  neither 
before  nor  at  the  time  of  making  said  agreement,  had  she  any 
knowledge  how  the  defendant  had  been  appointed  trustee,  nor 
w^hat  his  powers  were  as  such  trustee.  The  reply  also  denied 
that  the  plaintiff  or  Edward  Brinckerhoff  knew  at  &c.,  that 
the  consent  of  Catharine  W.  Van  Rensselaer  was  necessary  to 
a  valid  and  effectual  conveyance  of  the  premises  aforesaid. 
That  at  the  time  of  the  execution  of  the  agreement  the  defend- 
ant held  out  and  represented,  that  he  had  the  power  and  author- 
ity to  sell  and  convey  the  premises.  The  defendant  offered  to 
let  judgment  be  entered  against  him  for  $366  and  costs. 

The  cause  was  tried  at  the  Albany  circuit,  in  December, 
1852,  before  Justice  Harris,  a  jury  being  waived.  The  plain- 
tiff proved  the  execution  of  the  agreement.  He  also  proved 
that  prior  to  the  month  of  August,  1849,  the  defendant  pro- 
cured the  lot  to  be  surveyed,  that  according  to  such  surv^  it 
contained  835  acres ;  and  that  thereupon  the  plaintiff  tender- 
ed to  the  defendant  the  balance  of  the  purchase  money  for  said 
lot,  and  demanded  a  warranty  deed  therefor  acccording  to  the 
provisions  of  the  agreement,  and  that  the  defendant  refused  to 
comply  with  such  demand,  stating  as  the  reason  of  such  refusal 
that  Mrs.  Van  Jlensselaer  had  positively  refused  her  consent 
to  any  conveyance  of  said  lands  to  the  said  plaintiff.  It  was 
then  admitted  by  the  counsel  for  the  defendant  that  the  lot  in 
question,  at  the  time  fixed  in  the  agreement  for  the  delivery  of 
the  deed,  and  at  the  time  the  same  was  demanded  by  the  plaintiff, 
was  worth  the  sum  of  $2000,  and  that  the  defendant  had  sold 
it  to  another  person  for  that  sum,  upon  the  request  and  by 
consent  of  Mrs.  Van  Rensselaer.  The  testimony  here  closed, 
and  the  judge  decided  that  the  plaintiff  was  not  entitled  to 
recover  any  thing  in  this  action  beyond  the  amount  ($318.25) 
paid  by  her  to  the  defendant  at  the  time  of  the  execution  of 
the  agreement,  with  interest  and  costs  of  action.     To  which  dc- 
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qision  the  plaintiff's  counsel  excepted.  The  counsel  for  the 
plaintiff  insisted  that  under  the  pleadings  and  evidence  the 
plaintiff  was  entitled  to  recover  by  way  of  damages  the  sum  of 
$2000.  less  the  balance  of  the  purchase  money  remaining 
unpaid ;  but  the  judge  decided  that  the  plaintiff  was  not  so  en- 
titled to  recover,  and  the  counsel  for  the  plaintiff  excepted  to 
such  decision,  and  appealed  from  the  judgment  entered  thereon. 

J.  K.  Porter,  for  the  appellant. 

/.  H.  Reynolds,  for  the  respondent. 

By  the  Court,  Gould,  J.  The  only  point  to  be  here  decided 
is,  what  is  the  true  rule  of  damages,  in  a  suit  for  the  breach  of 
a  contract  to  convey  lands.  Is  the  plaintiff  in  such  a  suit  to 
recover  his  actual  loss,  (the  value  of  the  land  agreed  to  be  con- 
veyed ;)  or  is  he  to  be  confined  to  getting  back  the  price  he 
paid,  and  interest  ?  Upon  principle,  there  would  seem  to  be 
no  question  about  it;  for  mere  justice  requires  that  his  recov- 
ery should  be  equal  to  his  loss.  That  there  is  any  doubt  on 
the  subject,  is  owing  to  the  uniform  current  of  the  decisions  in 
this  state,  which  have  fixed  the  rule  of  damages  in  suits  on  the 
covenants  of  seisin,  warranty,  <fcc.  in  deeds  ;  and  to  the  gen- 
eral, though  not  uniform,  transferring  of  that  rule  to  suits 
where  no  deed  has  been  given ;  but  the  contract  for  giving  one 
has  been  broken  by  reason  of  inability,  or  refusal,  to  convey. 

I  cannot  say  that  I  have  ever  been  satisfied  with  the  rule 
that  in  an  action  on  a  covenant  for  quiet  enjoyment,  I  am  en- 
titled to  recover,  not  what  the  premises  I  enjoy  are  worth 
when  I  am  evicted,  but  merely  what  I  paid  for  the  land ;  with- 
out any  reference  to  my  improvements.  In  the  leading  case  in 
this  state,  (4  John,  3,)  although  the  opinions  which  so  hold  are 
very  able,  and  entitled  to  profound  respect,  my  reason  has  ever 
been  better  satisfied  with  the  dissenting  opinion  of  Mr.  Justice 
Spencer.  He  says,  "  In  actions  for  a  breach  of  covenant, 
the  damages  are  to  be  estimated  according  to  the  value  of  the 
thing  token  the  covenant  was  broken^    And,  (in  reply  to  the 
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ground  taken  by  the  majority  of  the  court,  holding  that  the 
covenant  of  seisin  is  the  greater  covenant,  and  covers  or  in- 
cludes the  covenant  of  -warranty,  so  as  to  govern  the  damages 
recoverable  on  the  latter,)  he  says:  "These  covenants,  wher- 
ever they  occur  in  a  deed,  seem  to  me  to  indicate,  beyond  all 
question,  that  the  purchaser  did  not  mean  to  rely  on  the  title 
of  the  vendor  alone ;  but  that  he  meant  to  have  his  personal 
liability,  as  a  guaranty."  Nor  does  that  latter  remark  seem  to 
me  to  be  covered  or  met  by  the  opinion,  (3  Caines,  118,)  where 
it  is  said,  "  If  a  grantee  be  desirous  of  receiving  the  value  of 
land  at  the  time  of  eviction,  he  may  by  apt  covenants  in  the 
deed,  if  a  grantor  will  consent,  s.ecure  such  benefit  to  himself." 
What  those  "ap^  covenants"  would  be,  when  in  4  John.  8,  the 
same  court  say  that  a  covenant  for  further  assurance  is,  also, 
in  subordination  to  the  superior  covenant  of  seisin,  and  cannot 
go  beyond  it  in  a  rule  of  damages,  it  might  be  difiicult  to  im- 
agine. If  neither  a  covenant  that  I  shall  enjoy  the  property, 
nor  a  covenant  to  make  my  title  good,  goes  beyond  the  bare 
covenant  that  the  grantor  has  title,  at  the  time  he  conveys, 
what  form  of  personal  promise  (or  covenant)  would  relieve  me 
from  the  incubus  of  that  paramount  covenant  of  seisin  ? 

These  remarks  are,  of  course,  made  not  with  any  idea  of 
there  ever  being  any  change  in  our  rule  of  damages  in  suits  on 
those  covenants,  but  merely  to  show  that  there  is  no  reason  for 
extending  that  rule  beyond  the  line  of  the  decided  cases. 

It  is  truly  said,  in  the  case  at  bar,  if  the  defendant  had 
given  a  deed,  (which,  as  he  had  no  title,  would  not  have  con- 
veyed the  land,)  nothing  beyond  the  purchase  money  and  inter- 
est could  possibly  have  been  recovered  from  him.  Still  that  is 
not  this  case.  And  it  by  no  means  follows,  because  such  would 
have  been  the  rule  of  damages  had  he  kept  his  contract,  that 
such  is  the  rule  now  that  he  has  broken  his  contract,  in  a  suit 
for  that  breach. 

The  cases  cited  for  the  defendant  (2  Wend.  899,  and  4  DeniOj 
546)  are  hardly  parallel  with  this  case.  They  are  cases  where, 
by  mistake  or  misfortune,  the  party  was  unable  to  keep  his 
contract.    In  this  case  he  knew  his  exact  position,  and  ventored 
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to  make  this  contract ;  and  (as  in  13  Eng-.  Cam.  Law,  101,) 
''  I  think  he  must  be  responsible  for  the  damage  sustained  by 
a  breach  of  this  contract."  This  is  not  a  new  rule  (in  such  a 
case)  in  this  state.  The  doubt  suggested  in  6  Barb.  650, 
''  whether  a  more  stringent  rule  might  not  have  been  adopted, 
and  the  plaintiff  been  allowed  to  recover  the  value  of  the  land, 
at  the  time  of  the  refusal  to  convey,"  has,  in  4  Selderiy  115, 
ripened  into  an  affirmative  ruling.  This  latter  case  seems  to 
me  to  cover  the  principle  involved  in  the  one  before  us.  Phelps 
either  made  a  contract  which  he  knew  he  had  no  right  to  make, 
or  he  arbitrarily  refused  to  fulfill  when  he  found  he  could  get 
more  than  twice  the  price  for  his  land  that  the  plaintiff  had 
agreed  to  pay.  And  the  latter  is,  neither  in  morals  nor  in  law, 
any  better  reason  than  the  former.  The  rule  of  damages,  as 
against  him,  should  be  the  vcdue  of  the  land,  at  the  time  of  the 
breach,  and  interest  since  then. 

New  trial  granted. 

[Albany  General  Tebm,  March  2,  1857.      W.  B.  Wright,  Harris  and 
Chvld,  Jostioes.] 


Wilson,  president  of  the  Gatskill  Bank,  vs.  Forsyth  and 

others. 

Where  a  debtor  interposes  a  fraudulent  obstruction,  to  prevent  his  creditor  ttom 
collecting  a  judgment  on  which  the  creditor's  remedy  as  against  the  specific 
property  covered  by  the  (hiud  would  have  been  ample  at  law,  but  for  the 
fraudulent  obstruction,  a  court  of  equity  will  interpose  to  clear  away  that  ob- 
struction, so  that  he  may  pursue  his  legal  remedy  with  effect. 

To  entitle  himself  to  this  relief,  the  creditor  must  show  in  his  complaint,  where 
be  follows  his  remedy  against  real  estate — 1.  That  there  is  such  real  estate ; 
2.  That  the  judgment  would  have  been  a  lien  thereon,  had  not  the  (hiudulent 
obstruction  been  interposed ;  3.  That  by  reason  of  such  interposition  his  eze- 
tion  cannot  reach  it,  and  that  therefore  his  remedy  at  law  is  not  sufficient. 

A  complaint  alleged  that  on  the  SOth  of  September,  1853,  F.  was  the  owner  of 
certain  real  estate  ;  that  on  that  day  the  plaintiff  commenced  an  action  against 
him  in  the  supreme  court,  to  recover  a  debt,  and  sued  out  an  attachment 
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against  the  property  of  F.  as  an  absconding  debtor,  and  delivered  the  same  to 
the  sheriff,  who  attached  the  real  estate  of  F. ;  that  the  plaintiff  obtained  a 
judgment  in  his  action,  and  docketed  the  same  on  the  24th  of  January,  1864, 
and  issued  an  execution  the  next  day,  on  which  the  sheriff  made  a  portion  of 
the  debt,  out  of  the  personal  property,  leaving  a  balance  due  and  unpaid  upon 
the  judgment ;  and  that  F.  had  no  other  personal  property,  flrom  which  such 
balance  could  be  made.  That  on  the  2'lth  of  August,  1853,  F.  assigned  all  his 
property,  real  and  personal,  to  the  defendant ;  who,  under  such  assignment, 
claimed  to  hold  and  possess  the  right  to  and  over  the  real  estate ;  and  that  such 
assignment  was  fraudulent  and  void,  and  was  made  with  intent  to  hinder,  d^ 
lay  or  defraud  the  creditors  of  F.  and  particularly  the  plaintiff.  And  the 
prayer  was  that  the  assignment  might  be  set  aside  as  fraudulent  and  void  as 
against  the  plaintiff 

Held  that  such  a  case  was  not  stated  as  was  necessary  to  give  the  court  equiiabU 
jurisdiction  of  the  matter ;  there  being  no  averment  that  the  plaintiff  ^s  remedy 
ailaw  was  not  ample ;  no  claim  that  the  assignment  hindered  or  obstructed 
him  in  enforcing  his  execution,  or  prevented  his  selling  the  real  estate  there- 
on ;  and  no  averment  that  a  purchaser  on  such  a  sale  could  not  contest  the 
validity  of  the  assignment ;  or  that  any  purchaser  could  not  contest  it  tU  law. 

Held  also  J  that  this  was  not  the  usual  creditor's  bill,  of  the  old  practice,  to  which 
the  return  of  an  execution  unsatisfied  was  a  condition  precedent,  while  in  this 
case  the  execution  was  not  returned  at  all.  Nor  was  it  a  suit  to  remove  a 
cloud  upon  the  title,  because  the  plaintiff  did  not  pretend  to  have  any  title. 

Held  further,  that  the  plaintiff  having  obtained  judgment  in  the  action  in  which 
the  attachment  was  issued,  and  an  execution  having  been  issued  thereon,  and 
a  balance  remaining  uncollected,  the  sheriff  could  sell  so  much  of  the  real 
ostate  attached  as  was  necessary  to  satisfy  that  balance. 

Such  a  judgment,  when  obtained,  for  its  lien  on  both  the  personal  and  real  estate 
attached,  relates  back  to  the  time  of  levying  the  attachment ;  taking  its  prior- 
ity from  that  date. 

lu  determining  as  to  the  validity  of  an  assignment  made  by  a  debtor,  the  iniaU 
of  the  assignor  is  the  material  consideration.  Honesty  of  purpose  in  the 
assignee  is  not  the  test. 

Nor  is  it  material  to  inquire  what  other  acts,  besides  making  the  assignment, 
the  assignor  has  done ;  or  whether  those  acts  are  fhiudulent  or  otherwise. 

In  each  case  the  only  pertinent  inquiry  is,  with  what  intent  was  the  assignment 
made. 

An  assignment  giving  preferences  among  creditors,  and  not  embracing  aU  the 
debtor's  property,  is  not  void  for  those  reasons. 

And,  as  a  debtor  is  not  bound  to  assign  all  his  property,  to  make  his  assignment 
valid,  so  the  assignment  is  not  necessarily  rendered  invalid  by  his  fkiling  to 
deliver  all  of  his  personal  property  to  the  assignee,  although  the  whole  is 
assigned. 

Although  it  is  a  general  rule  that  to  give  full  effect  to  an  assignment  of  personal 
property,  delivery  of  the  property  and  a  continued  change  of  possession  are 
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teqnisite,  and  the  assignor's  continuing  in  possession  of  the  whole  or  even  a  part 
of  the  assigned  property  is  a  badge  offmvd ;  yet,  where  there  is  no  inventory 
of  the  assigned  property,  aocompanying  the  assignment,  the  assignor's  retain- 
ing some  property  that  he  might  have  assigned,  or  that — ^being  covered  by 
the  general  terms  of  his  assignment — he  might  have  delivered  nnder  it,  is  not 
an  act  that  will  make  the  whole  assignment  void  of  course. 

To  render  an  assignment  void,  when  not  void  on  its  fhce.  as  a  matter  of  law,  the 
fact  of  a  iVaudulent  intent  in  making  it  must  be  found,  and  found  from  evi- 
dence that  will  fairly  support  the  finding.  It  must  also  be  an  intent  to  commit 
a  fraud  on  creditors  by  making  the  assignment^  and  not  by  some  entirely  in- 
dependent act. 

It  is  erroneous  to  charge  the  jury  that  if  the  assignor,  on  absconding  after  eze- 
cutiog  the  assignment,  carried  off  a  sum  of  money  with  him,  the  assignment 
is  void,  and  that  it  becomes  the  duty  of  the  jury  to  find  that  it  was  executed 
with  intent  to  hinder,  delay  and  defraud  creditors. 

It  is  also  erroneous  to  charge  that  if  the  assignor,  when  he  executed  the  assign- 
ment, Intended  to  teserve  a  large  sum  of  money  to  his  own  use,  and  did  take 
it  away  with  him,  after  the  assignment  was  made,  the  case  is  the  same  as  if 
the  money  had  been  reserved  on  the  face  of  the  assignment.. 

ACTION  to  set  aside  an  assignment  made  by  James  0. 
Forsyth,  of  his  property,  in  trust  for  the  benefit  of  his 
creditors.  The  complaint  set  forth,  that  on  the  18th  of  Sep- 
tember. 1853,  the  plaintiff  obtained  a  warrant  of  attachment 
against  the  property  of  James  C.  Forsyth,  and  delivered  the 
same  to  the  sheriff  of  Ulster  county,  commanding  him  to  attach 
the  real  and  personal  property  of  said  James  C.  Forsyth  in 
said  county ;  that  certain  real  and  personal  estate  was  attached 
thereon,  by  the  sheriff;  and  that  the  plaintiff  afterwards,  and 
on  the  23d  day  of  January,  1854,  obtained  a  judgment  against 
said  James  C.  Forsyth  for  $10,379.57,  and  issued  an  execution 
thereon  to  the  sheriff  of  Ulster  county ;  that  said  James  C. 
Forsyth  executed  an  assignment  of  all  his  property  to  the  de- 
fendant Robert  A.  Forsyth,  dated  August  23,  1853 ;  and  that 
said  assignment  was  made  to  hinder,  delay  and  defraud  the 
creditors  of  the  assignor ;  and  prayed  that  the  same  might  be 
set  aside,  and  the  order  of  priority  of  the  several  liens  thereon 
adjudged  and  settled  by  the  court ;  the  plaintiff  claiming  a 
priority  of  lien  upon  the  real  estate  seized  on  his  attachment. 
The  answer  of  the  defendant,  Robert  A.  Forsyth,  admitted  the 
execution  of  the  assignment,  but  denied  that  it  was  executed 
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with  intent  to  hinder,  delay  or  defraud  creditors  ^  and  denied 
each  and  every  allegation  of  the  complaint. 

The  cause  Was  tried  at  the  circuit  in  Greene  county,  in 
November,  1855,  before  Justice  Watson  and  a  jury. 

The  counsel  for  the  plaintiff  having  opened  the  cause  to 
the  jury,  and  stated  the  nature  and  object  of  the  action  as  set 
forth  in  the  complaint,  it  was  urged  and  insisted  by  the  coun- 
sel for  the  defendant  Robert  A.  Forsyth,  that  the  plaintiff 
should  not  be  allowed  to  introduce  any  evidence  under  the  plead- 
ings in  this  action :  1st.  Because  the  plaintiff  had  not  sold  the 
lands  described  in  the  complaint,  under  his  execution.  2d.  Be- 
cause no  execution  on  the  plaintiff ^s  judgment  had  been  return- 
ed unsatisfied  in  whole  or  in  part.  3d.  Because  the  plaintiff 
could  not,  under  the  pleadings,  try  a  question  to  remove  a  cloud 
upon  the  title,  nor  to  set  aside  the  assignment,  nor  to  declare  a 
preference  among  liens  on  the  property.  The  court  overruled 
the  objection,  and  decided  that  the  plaintiff  might  proceed  to 
give  evidencCj  in  order  to  maintain  the  issue  on  his  part ;  to 
which  ruling  and  decision  the  counsel  for  the  defendant  Rob- 
ert A.  Forsyth  excepted.  The  plaintiff's  counsel,  in  his  open- 
ing, having  proposed  to  give  proof  of  specific  fisicts  out  of  the 
assignment,  and  not  appearing  on  the  face  thereof,  for  the  pur- 
pose of  proving  fraud  in  fact  on  the  part  of  the  assignor,  the 
counsel  for  the  defendant,  with  the  consent  of  the  court  and  of 
the  counsel  for  the  plaintiff  that  such  question  should  be  raised 
at  this  time,  urged  and  insisted  that  the  plaintiff  was  not  en- 
titled to  give  evidence  of  extrinsic  facts  not  appearing  on  the 
face  of  the  assignment,  for  the  purpose  of  showing  it  to  be  void, 
because  no  such  facts  were  alleged  or  set  forth  in  the  complaint, 
and  because  no  specific  acts  of  fraud,  or  acts  showing  a  fraud- 
ulent intent,  were  alleged  in  the  complaint.  The  court  over- 
ruled this  objection,  and  decided  that  the  plaintiff  might  give 
evidence  of  extrinsic  facts  out  of  the  assignment,  to  show  that 
the  assignment  was  made  with  intent  to  hinder,  delay  and  de- 
fraud the  creditors  of  the  assignor.  To  this  decision  the  coun- 
sel for  the  defendant  excepted. 

It  was  proved,  among  other  things,  that  immediately  after 


ALBAirr— MARCH,  1867.  109 


Wilson  V.  Forsyth. 


executing  the  assignment,  James  C.  Forsyth  sailed  for  Europe, 
taking  with  him  a  bag  of  gold  amounting  to  $5000,  which  he 
had  procured  with  the  proceeds  of  a  check  drawn  by  him  upon 
a  bank.  There  was  also  evidence  given,  tending  to  prove  that 
a  short  time  before  making  the  assignment,  the  assignor  had 
committed  various  forgeries,  for  the  purpose  of  raising  money. 
The  plaintiff  having  rested  his  case,  the  counsel  for  the  de- 
fendant, Robert  A.  Forsyth,  moved  for  a  nonsuit,  and  to  dismiss 
the  complaint,  upon  the  following  grounds,  viz  :  "  1st.  Because 
the  plaintiff  is  not  in  a  position  to  maintain  this  action,  because 
he  has  not  sold  the  land  under  his  execution ;  and  because  the 
execution  has  not  been  returned.  2d.  Because,  under  the  plead- 
ings, no  evidence  of  fraud  is  receivable,  except  such  (if  any)  as 
appears  on  the  face  of  the  assignment ;  and  because  the  assign- 
ment is  legal  and  valid  on  its  face.  3d.  That  there  is  no  evi- 
dence of  actual  or  intended  fraud,  either  in  the  assignor  or  as- 
signee. 4th.  That  there  is  no  sufficient  evidence  that  the  assign- 
or did  not  deliver  all  his  property  to  the  assignee.  That  there 
is  no  sufficient  evidence  that  the  bag  of  gold  belonged  to  the 
assignor  at  the  time  of  the  assignment.  5th.  That  the  omission 
to  deliver  the  gold,  or  any  other  personal  property  not  known 
to  the  assignee,  would  not  render  the  assignment  void,  or  affect 
any  other  property  which  passed  into  the  hands  of  the  assignee, 
and  would  not  be  sufficient  evidence  of  fraud  to  avoid  the  as- 
signment." The  court  overruled  and  denied  the  motion,  and 
the  counsel  for  the  defendant,  Robert  A.  Forsyth,  except- 
ed. The  following  facts  were  then  admitted  by  the  counsel 
for  the  plaintiff,  viz :  That  immediately  after  receiving  the  as- 
signment, the  assignee  took  possession  of  all  the  real  estate 
which  belonged  to  James  C.  Forsyth,  at  the  time  of  executing 
the  assignment,  the  same  being  all  situated  in  the  county  of 
Ulster ;  and  also  all  the  personal  property  which  belonged  to 
James  C.  Forsyth  at  the  time  of  the  execution  of  the  assign- 
ment, and  which  was  principally  in  Newport  and  Kingston ;  and 
that  he  continued  in  possession  of  the  said  property,  until  the 
same  was  taken  by  the  sheriff  under  the  attachment ;  this  ad- 
mission not  to  apply  to  any  property  which  may  have  been  taken 
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away  by  James  C.  Forsyth  when  he  left  for  Europe,  but  to  em- 
brace all  the  property  in  Newport,  New  York  and  Ulster  county, 
and  all  of  which  the  defendant  Robert  A.  Forsyth  had  any 
knowledge  or  information. 

The  defendant  having  rested,  and  the  evidence  being  closed  on 
both  sides,  the  judge  charged  the  jury,  substantially  as  follows  : 

'^  I  charge  you,  that  the  plaintiff  is  in  a  position  to  commence 
this  action  in  onler  to  set  aside  the  assignment  of  James  C. 
Forsyth,  on  the  ground  that  it  was  made  with  intent  to  hinder, 
delay  and  defraud  the  creditors  of  the  assignor.  The  plaintiff's 
claim,  that  this  assignment  is  fraudulent  and  void,  and  the  issue 
which  has  been  framed  by  the  court  and  sent  here  to  be  tried 
before  you,  is  whether  the  assignment  was  executed  by  James 
C.  Forsyth  with  intent  to  hinder,  delay  or  defraud  his  creditors. 
I  charge  you,  that  if  this  assignment  was  made  by  James  C. 
Forsyth  with  intent  to  hinder,  delay  or  defraud  his  creditors,  it 
is  void  as  against  the  creditors  of  the  assignor,  although  the 
assignee  was  free  from  all  imputation  of  participation  in  his 
fraudulent  designs.  I  charge  you,  that  unless  the  assignor  sur- 
rendered to  the  assignee  all  the  property  which  he  had  liable 
to  execution  at  the  time  of  executing  the  assignment,  the  as- 
signment is  void  ;  and  I  charge  broadly  and  distinctly,  that  if 
James  C.  Forsyth  did  not  deliver  over  all  his  property  to  the 
assignee,  the  assignment  is  void.  I  charge  you,  that  this  as- 
signment purports  on  its  face  to  assign  all  the  personal  property 
of  the  assignor,  and  in  that  respect  is  free  from  all  legal  objec- 
tion. The  assignment  is  dated  the  24th  of  August,  1853 ;  it 
was  executed  on  the  same  day.  When  the  assignee  was  called 
upon  in  Kingston,  he  said  he  did  not  know  how  or  when  he  re- 
ceived it.  It  is  a  question  for  the  jury,  from  the  evidence,  as  to 
when  it  was  delivered,  or  whether  it  was  ever  delivered.  Evi- 
dence has  been  given  tending  to  show  that  on  the  23d  of  Au- 
gust, 1853,  James  C.  Forsyth  got  a  check  for  $5000  changed 
for  gold,  and  took  passage,  and  the  next  day  sailed  for  Europe 
in  the  Cunard  steamer  Africa.  And  then  you  have  the  evidence 
of  the  purser  on  the  Africa,  that  there  was  placed  in  his  posses- 
sion for  safe  keeping  a  box  of  gold ;  and  the  evidence  of  Judge 
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Parker,  that  he  met  him  in  Europe  on  the  4th  of  September,  on 
the  arrival  of  the  Africa.  Judge  Parker  was  well  acquainted 
with  him ;  but  the  jury  must  compare  the  description  given  by 
the  boy  in  Mr.  Gunard's  oflSce,  and  by  the  purser,  with  the  de- 
scription given  by  Mr.  Westbrook,  of  James  C.  Forsyth's  per- 
sonal appearance.  Take  all  these  &cts  together :  did  he  deliver 
up  and  surrender  all  his  property  1  I  charge  you,  that  if  he 
carried  off  this  $5000,  or  this  bag  of  gold,  whatever  it  may  have 
contained,  the  assignment  in  question  cannot  be  upheld,  and  it 
becomes  your  duty  to  find  that  the  assignment  was  executed 
with  intent  to  hinder,  delay  and  defraud  creditors.  If  the  as- 
signor intentionally  withheld  from  the  possession  of  the  assignee 
$5000  belonging  to  the  assignor  at  the  time  of  the  assignment, 
and  took  the  same  away  with  him  to  Europe  immediately  after 
the  assignment,  with  a  view  to  appropriate  the  same  to  his  own 
use,  then  I  charge  you,  that  the  presumption  of  fraud  mentioned 
in  the  statute  to  which  I  have  referred,  would  attach  to  this 
assignment  as  against  the  creditors  of  the  assignor,  and  the 
assignment  in  that  case  would  not  be  upheld,  unless  it  was  made 
to  appear  that  the  same  was  made  in  good  faith,  and  without 
any  intent  to  defraud  the  creditors.  I  charge  you,  that  if  the 
assignment  was  made  by  the  assignor  with  an  actual  intent  to 
hinder,  delay  and  defraud  the  creditors  of  the  assignor,  it  would 
be  void  in  toto.  It  would  not  in  such  case  be  void  as  to  the 
personal  property  not  delivered,  and  valid  as  to  the  residue,  nor 
would  it  be  void  as  to  the  personal,  and  valid  as  to  the  real  es- 
tate assigned.  I  charge  you,  that  if  when  he  executed  the 
assignment  he  intended  to  reserve  the  $5000  to  his  own  use, 
and  did  take  it  away  with  him  to  Europe,  the  case  is  the  same 
as  if  the  $5000  had  been  reserved  on  the  face  of  the  assignment. 
Although  some  judges  have  regretted  the  existence  of  the  law 
which  allows  an  insolvent  debtor  to  make  a  preferential  assign- 
ment, yet  the  law  of  this  state  allows  such  assignments  when 
they  are  honestly  made,  and  the  debtor  surrenders  his  entire 
estate  for  the  benefit  of  his  creditors.  This  assignment  being 
valid  on  its  face,  the  creditors  have  a  right  to  resort  to  evidence 
outside  the  assignment  in  order  to  ascertain  whether  it  was  made 
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with  a  fraudulent  intent.  If  the  determination  of  the  question 
depended  solely  on  what  appeared  on  the  paper  itself,  it  would 
have  been  an  idle  ceremony  for  the  court  to  order  an  issue  to  be 
framed  with  a  view  to  a  trial  by  a  jury  of  that  question.  In 
addition  to  the  faots  already  alluded  to,  the  jury  must  look  at  all 
the  facts  drawn  out  by  the  proof.  I  charge  you,  that  you  may 
consider  the  evidence  tending  to  prove  the  fact,  that  the  assignor 
was  largely  indebted  at  the  time  of  making  the  assignment  for 
money  drawn  by  him  upon  forged  paper,  which  was  about  ma- 
turing, as  a  part  of  the  history  of  this  case,  upon  the  question 
of  fraud.  It  is  claimed  that  the  relationship  existing  between 
the  assignor  and  assignee,  and  between  the  assignor  and  his 
preferred  creditors,  and  the  absence  of  schedules  of  the  as- 
signed property  and  the  debts  of  the  assignor,  and  also  his  ab- 
sconding from  the  country  without  taking  leave  of  his  family; 
also  if  any  of  the  preferred  debts  are  invalid,  are  all  badges  of 
fraud.  But  it  does  not  by  any  means  result  that  these  circum- 
stances, any  or  all  of  them  combined,  are  legitimate  evidence  to 
prove  a  fraudulent  intent.  These  facts  may  exist,  consistently 
with  an  honest  motive  on  the  part  of  the  assignor,  and  in  regard 
to  these  particulars,  each  case  must  stand  on  its  own  circum- 
stances. The  jury  may  inquire  whether,  in  other  respects,  the 
assignee,  although  a  brother  of  the  assignor,  was  a  suitable  and 
proper  person  to  act  as  assignee,  and  whether  an  honest  indebt- 
edness existed  in  favor  of  the  preferred  creditors,  although 
they  were  related  to  the  assignor ;  and  if  satisfied  in  these 
respects  as  to  the  bona  fides  of  the  assignment,  the  relationship 
of  the  assignor,  or  of  the  preferred  creditors,  would  be  no  objec- 
tion to  the  validity  of  the  assignment." 

The  defendant  R.  A.  Forsyth  excepted  to  this  charge,  and 
every  part  thereof.  The  jury  found  by  their  verdict,  that  the 
assignment  in  question  was  executed  by  James  G.  Forsyth  with 
intent  to  hinder,  delay  and  defraud  his  creditors. 

The  defendant  Robert  A.  Forsyth  made  a  case  and  excep- 
tions, and  the  court  directed  the  same  to  be  heard  in  the  first 
instance  at  a  general  term. 
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L.  Tremairiy  for  the  plaintiff.  I.  The  objection  that  the 
plaintiff  should  not  introduce  any  evidence,  because  no  execution 
on  his  judgment  had  been  returned  unsatisfied,  was  correctly 
overruled.  This  action  will  lie  to  set  aside  any  fraudulent  trans- 
fer of  real  estate,  which  may  deter  purchasers  from  bidding 
upon  the  property,  as  soon  as  a  lien  is  obtained  by  judgment, 
without  issuing  an  execution.  (Parshall  v.  Tillou,  13  How,  7. 
Clarkson  v.  De  Peyster,  3  Paige,  320.  1  id.  805.  4  John. 
Ch.  677.  1  Ai/cins  ofi  Cond.  513.)  In  this  case,  all  the  per- 
sonal property  of  the  judgment  debtor  had  been  sold  on  a  judg- 
ment in  favor  of  the  Bank  of  the  Commonwealth.  In  that  action 
an  attachment  had  been  issued  and  levied  upon  property  prior 
to  the  levy  by  the  plaintiff. 

II.  It  was  proper  to  show  by  the  cashier  of  the  Catskill 
Bank,  that  the  indorsements  upon  the  note  on  which  Forsyth 
procured  the  money  for  which  the  plaintiff's  judgment  was  ren- 
dered, were  forged,  as  that  fact  enabled  the  plaintiff  to  recover 
for  the  money,  before  the  notes  matured. 

III.  It  was  competent  to  prove  that  the  assignor  was  largely 
indebted  to  various  persons  at  the  time  of  the  assignment. 

lY.  Evidence  that  such  indebtedness  arose  for  moneys  pro- 
cured from  the  banks  on  forged  paper,  was  manifestly  proper. 
It  was  part  of  the  history  of  the  indebtedness  and  connected 
■with  it,  and  part  of  the  res  gestce.  This  court  held,  in  Pnxtt  ▼. 
'  Webster,  that  a  maker  might,  on  a  defense  of  forgery,  proye 
that  the  indorsement  was  forged,  as  part  of  the  history  of  the 
matter.  It  was  competent  as  evidence  that  these  forged  notes 
were  about  maturing  when  the  assignment  was  made,  and  there- 
by furnishing  a  motive  for  fraudulently  disposing  of  his  property 
liable  to  execution,  and  secretly  absconding  from  the  country 
with  his  money.  It  was  competent,  within  the  familiar  prin- 
ciple, that  in  cases  involving  the  question  of  fraud,  the  utmost 
latitude  in  proving  the  conduct  of  the  party  charged,  is  allowed. 
{Jackson  v.  Timmerman,  12  Wend,  299.  Gary  v.  Hotaling,  1 
Hill,  811.  Olmsted  t.  Hotaling,  Id.  317,  and  cases  cited 
in  last  ttoo  cases.) 

Y.  Proof  of  the  secrecy  with  which  the  assignor  absconded  at 
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the  time  he  made  the  assignment  was  properly  received  for  the 
same  reasons. 

y  L  The  proof  in  relation  to  the  $500Q  check  was  competent 
and  vitally  important,  as  proving  that  the  assignor  had  that 
amount  of  money  at  the  time  of  the  assignment,  which  was 
taken  by  him  from  the  country. 

YII.  The  proof  showing  that  the  assignor  absconded  secretly 
at  the  time  he  made  the  assignment,  was  manifestly  proper  to 
show  the  motive  of  the  assignor,  and  his  conduct  in  connection 
therewith.     {See  cases  cited  under  Poini  IV.) 

VIII.  The  charge  that  the  assignment  was  void  if  made  with 
a  fraudulent  intent,  although  the  assignee  was  innocent,  was  ob- 
viously correct.  {Rathbun  v.  Plainer^  18  Barb.  272.  See 
eases  cited,  2  Paige,  54.    1  Sandf.  Ch.  85.) 

IX.  The  charge  that  if  the  assignor  did  not  surrender  all  his 
property,  this  assignment  was  void,  was  correct.  There  was  no 
attempt  whatever  made  to  explain  the  fact  that  Forsyth  took 
away  the  $5000.  The  assignment  gave  preferences  and  there- 
fore wfts  void  unless  the  assignor  surrendered  all  his  property 
liable  to  execution.  (10  Poi^tf,  128.  6fli«/,438,9.  11  WetuL 
194.  Burrill  on  Assignments.)  The  whole  charge  must  be 
construed  together,  and  it  is  manifest  from  the  other  portions  of 
the  charge,  that  the  judge  left  the  question  fairly  to  the  jury. 
As  to  evidence  dehors  the  instrument,  see  Bur  dick  v.  Post,  (12 
Barb.  182  to  186 ;  Id.  168.)    As  to  inventory,  see  15  id.  56. 

X.  The  verdict  was  manifestly  warranted  by  the  evidence. 

John  Thompson,  for  the  defendant  B.  A.  Forsyth.  I.  The 
plaintiff  is  not  in  a  position  to  maintain  this  action.  (1.)  It 
cannot  be  maintained  as  a  creditor's  bill,  because  no  execution 
on  the  plaintiff's  judgment  has  been  returned  unsatisfied.  The 
jurisdiction  of  the  court  in  such  case  rests  upcm  the  plaintiff 
having  exhausted  his  legal  remedy.  It  is  no  answer  to  this 
ebjectien  that  they  proved  on  the  trial  that  the  personal  prop* 
erty  had  all  been  exhausted  by  previous  executions.  The  only 
legal  proof  that  there  is  no  property  which  can  be  reached  by 
the  execution,  is  the  oficer^s  return  on  the  process.    While  the 
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exeenticm  remains,  other  property  may  be  found,  and  the  oonrt 
cannot  legally  know  nntil  the  actual  retnm  of  the  exeontioB, 
that  property  may  not  be  found,  sufficient  to  satisfy  it  (2.)  It 
cannot  be  maintained  as  a  suit  to  remove  a  cloud  upon  the  title^ 
because  the  plaintiff  hcts  no  title.  In  order  to  hare  brought 
himself  into  a  position  to  seek  this  kind  of  equitable  relief,  the 
plaintiiT  should  have  sold  the  land  under  his  execution,  have 
taken  a  sheriff's  deed,  and  then  have  filed  his  bill.  (8.)  The 
allegations  of  the  complaint  are  not  sufficient  to  entitle  the  plain* 
tiff  to  maintain  this  action  to  remove  a  firaudulent  obstruction 
firom  the  way  of  his  execution.  In  order  to  entitle  him  to  this 
kind  of  relief,  he  should  have  alleged  that  the  judgment  debtor 
had  property  which,  but  for  the  fraudulent  assignment,  would  be 
subject  to  his  execution ;  and  such  facts  should  be  stated  affimi^ 
tively  and  positively  in  the  complaint,  and  not  be  left  to  inference. 
(McElwain  v.  Willis,  9  Wend.  548.)  The  complaint  is  fctally 
defective  in  this  particular.  It  alleges  expressly  that  there  is 
no  personal  property.  As  to  the  real  estate,  the  complaint  al* 
leges  that  James  G.  Forsyth  was  seised  thereof  on  the  18th  of 
Sept  1858.  There  is  no  allegation  that  he  continued  to  own 
the  real  estate,  or  that  he  was  ever  seised  of  any  real  estate  after 
the  13th  Sept.  1853.  The  plaintiff's  judgment  was  not  docketed 
until  January  24th,  1854.  Until  he  obtained  his  judgment  he 
had  no  such  lien  as  would  entitle  him  to  maintain  this  action. 
{Thomas  v.  Merchant^  Bank,  9  Paige,  216.)  A  seisure  un- 
der attachment  is  not  such  a  lien  as  will  entitle  the  creditor  to 
maintain  an  action  of  this  kind.  {Crippen  v.  Hudson,  8  Kern, 
161.)  The  complaint  should  have  alleged,  that  but  for  the  as* 
signment  the  real  estate  would  have  been  subject  to  the  plaintiff's 
judgment.  It  does  not  do  this.  (4.)  The  code  of  procedure 
has  introduced  no  alteration  of  the  rules  of  pleading  in  this  re- 
spect {Otis  V.  Sill,  8  Barb.  103.)  (5.)  It  is  not  a  case  for 
amendment  of  the  pleadings  under  the  173d  section  of  the  code ; 
especially  as  the  objection  was  taken  at  the  trial  and  overmled. 
n.  The  plaintiff  was  not  entitled  to  give  in  evidence  extrinsic 
fact,  not  appearing  on  the  face  of  the  assignment,  for  the  pur- 
pose of  showing  it  to  be  void,  by  establishing  fraud  in  faet  on 
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the  part  of  the  assignor,  because  no  such  facts,  nor  any  specific 
acts  of  fraud,  nor  any  facts  whatever  showing  a  fraudulent  in- 
tent, are  alleged  or  set  forth  in  the  complaint.  The  rule  of 
pleading  is,  that  the  complaint  shall  contain  a  ^^  statement  of 
the  facts  constituting  the  cause  of  action."  There  is  but  one 
allegation  upon  the  subject  of  fraud,  in  the  complaint,  viz :  "  That 
the  assignment  was  made  by  the  said  James  0.  Forsyth  with 
intent  to  hinder,  delay  or  defraud  his  creditors,  particularly  the 
plaintiff."  No  allegation  of  fraud  is  made  against  the  assignee, 
nor  can  he  be  presumed  to  know  any  of  the  specific  facts  upon 
which  the  plaintiff  might  rely.  It  is  submitted,  that  under  this 
allegation  standing  alone — ^and  as  against  an  innocent  assignee — 
the  plaintiff  should  have  been  confined  to  such  evidence  of  fraud 
as  he  might  be  able  to  detect  upon  the  face  of  the  assignment 
itself,  and  ought  not  to  have  been  permitted  to  prove  the  various 
independent  and  extrinsic  facts  which  he  did  give  in  evidence. 

III.  The  proof  that  the  assignor  had  committed  forgeries, 
was  irrelevant.  It  did  not  tend  to  show  that  the  assignment 
was  made  with  intent  to  defraud  creditors.  The  forgeries  were 
a  separate  and  distinct  matter,  in  no  way  connected  with  the 
assignment.  A  man  may  make  a  valid  assignment  even  after 
being  guilty  of  the  most  serious  offenses. 

IV.  The  court  erred  in  charging  the  jury  that  if  James  C. 
Forsyth  made  the  assignment  with  intent  to  hinder,  delay  or 
defraud  his  creditors,  it  was  void  as  against  his  creditors,  al- 
though the  assignee  was  free  from  all  participation  in  his  fraud- 
ulent designs.  To  render  an  assignment  void,  it  must  be  exe- 
cuted  with  intent  to  defraud.  The  execution  of  a  deed  consists 
not  only  in  signing  it,  but  also  in  its  delivery ;  and  a  delivery 
implies  a  person  to  receive  as  well  as  a  person  to  deliver.  A 
perfect  execution  must  therefore  be  the  joint  act  of  the  parties — 
of  the  assignee  in  receiving,  as  well  as  of  the  assignor  in  sign- 
ing and  delivering.  If  the  assignee  is  free  from  any  intent  to 
defraud,  the  execution  of  the  assignment  cannot  be  said  to  be 
fraudulent.  The  assignee  being  himself  a  creditor  acting  for 
the  protection  of  his  own  debt,  and  being  free  from  fraud,  is  en- 
titled to  be  regarded  in  a  court  of  equity  in  the  light  of  a  pur- 
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oliaser  in  good  faith  for  a  yaloable  consideration;  and  should 
therefore  receive  the  protection  which  the  statute  extends  to 
snch  purchasers. 

V.  The  court  erred  in  charging  the  jury  that  unless  the  as- 
signor surrendered  to  the  assignee  all  the  property  which  he 
had  liable  to  execution  at  the  time  of  the  assignment,  the  assign- 
ment is  void ;  and  broadly  and  distinctly,  that  if  James  C.  For- 
gyth  did  not  deliver  over  all  his  property  to  the  assignee,  the 
assignment  is  void.  Also,  that  if  James  C.  Forsyth  carried  off 
the  bag  of  gold,  the  assignment  in  question  could  not  be  upheld; 
and  that  it  became  the  duty  of  the  jury  to  find  that  it  was  exe- 
cuted with  intent  to  hinder,  delay  and  defraud  creditors.  The 
statute  makes  the  non-delivery  of  the  personal  property  assign- 
ed presumptive  evidence  of  fraud ;  it  transfers  the  burthen  of 
proof  to  the  assignee.  But  this  charge  of  the  judge  treats  it  as 
being  conclusive,  and  admitting  of  no  explanation  or  excuse. 

VI.  .The  court  erred  in  charging  the  jury  that  if  the  assignor, 
when  he  executed  the  assignment,  intended  to  reserve  the  $5000 
to  his  own  use,  and  did  take  it  away  with  him  to  Europe,  the 
case  is  She  same  as  if  the  Jive  thousand  dollars  had  been  re- 
served on  the  face  of  the  assignment.  If  it  had  been  reserved 
on  the  &ce  of  the  assignment,  the  assignment  would  have  been 
absolutely  void.  No  extrinsic  proof  could  have  made  it  other- 
wise. It  would  have  been  pronounced  void  as  a  matter  of  law. 
But  the  assignment  being  valid  on  its  face,  the  intent  with 
which  it  was  executed  was  a  question  of  fact.  The  omission  to 
deliver  part  of  the  property  merely  raised  a  presumption  against 
the  good  faith  of  the  transaction,  which  presumption  the  defend- 
ant was  at  liberty  to  introduce  proof  to  overcome  and  repel. 
This  portion  of  the  charge  places  it  beyond  doubt  that  the  judge 
intended  to  be  understood  as  holding  that  the  taking  away  of 
part  of  the  property,  by  the  assignor,  was  absolutely  fatal  to  the 
assignment,  and  not  merely  presumptive  evidence  of  fraud. 

By  the  Court,  Gould,  J.  The  defendant  Robert  A.  Forsyth 
takes,  in  this  case,  a  preliminary  point ;  that  the  plaintiff,  on  his 
own  showing,  is  not  entitled  to  any  relief,  even  if  the  assign- 
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ment  be  fraudulent.  The  prihcipleB  bearing  on  this  point,  are 
these :  Where  a  debtor  interposes  a  fraudulent  obstruction,  to 
prevent  his  creditor's  collecting  a  judgment,  on  which  judgment 
the  creditor's  remedy  (as  against  the  specific  property  covored 
by  the  fraud)  would  have  been  ample  at  law,  but  for  the  fraud- 
ulent obstruction,  a  court  will  interpose  its  equitable  jurisdiction 
to  clear  away  that  obstruction  ;  "  so  that,  the  obstruction  being 
removed  by  the  action  of  the  court  of  equity,  he  could  pursue 
his  legal  remedy  with  effect."  (8  Keman^  166.)  To  entitle 
himself  to  this  relief,  the  creditor  must  show  in  his  complaint, 
(where,  as  her^,  he  follows  his  remedy  against  real  estate,) 
1.  That  there  is  such  particular  real  estate ;  2.  That  the  judg- 
ment would  have  been  a  lien  thereon  if  the  fraudulent  obstruc- 
tion had  not  been  interposed  ;  8.  That  by  reason  of  such  inter- 
position, his  execution  cannot  reach  it,  and  therefore  his  remedy 
at  law  is  not  sufficient.    {See  9  Wend.  561,  2.) 

In  the  case  before  us^  the  averments  are,  that  on  the  18th 
Sept.  1858,  James  C.  Forsyth  (the  assignor)  had  certain  real 
estate,  which  is  particularly  described ;  that  on  that  day  the 
plaintiff  commenced  an  action  against  him,  and  in  it  sued  out 
of  this  court  an  attachment  against  the  property  of  said  Forsyth, 
as  an  absconding  debtor,  and  caused  the  same  to  be  delivered  to 
the  sheriff  of  Ulster  county,  (where  the  lands  are  situated,)  and 
that  said  sheriff  did  immediately  attach  the  specified  real  estate 
as  the  real  estate  of  said  James  C. ;  that,  in  his  said  action,  the 
plaintiff  obtained  judgment  against  said  James  C.  on  the  28d  of 
January,  1854 ;  docketed  the  same  in  Ulster  county  the  24th  of 
January,  1854,  and  issued  his  execution  thereon  the  25th  of 
January,  1854 ;  on  which  execution  said  sheriff  made,  out  of  the 
attached  personal  property  of  said  James  C,  some  $8000  and 
over,  '^and  that  there  still  remains  due  and  unpaid  on  sud 
judgment  about  $2000 ;"  and  that  said  James  0.  "  has  no  per- 
sonal property  in  Ulster  county  from  which  any  part  of  the 
balance  of  said  judgment  can  be  made."  The  plaintiff  proceeds^ 
to  say  that,  on  the  24th  of  August,  1853,  said  James  0.  made 
the  assignment  in  question,  purporting  to  convey  to  his  assignee, 
Robert  A.  Forsyth,  this  specific  real  estate ;  that  nndor  that 
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assignment  said  Robert  ^^  claims  to  hold  and  possess  the  right  to 
and  over  said  real  estate,  given  him  in  and  by  said  instrument  f 
(not  averring  that  that  is  even  colorable  title ;)  and  that  said 
instrument  is  fraudulent  and  void,  and  was  made  with  intent  to 
hinder,  delay  or  defraud  the  creditors  of  said  James  0.  and  par- 
ticularly the  said  plaintiff.  And  he  concludes  by  asking  that 
said  assignment  be  set  aside  as  fraudulent  and  void  as  against 
the  plaintiff.  This  complaint  would  seem  not  to  make  the  case, 
which  is  necessary  to  give  this  court  equitable  jurisdiction  of 
the  matter.  There  is  no  averment  that  the  plaintiff's  remedy, 
cU  lawj  is  not  ample ;  no  claim  that  the  assignment  hinders  or 
obstructs  him,  in  enforcing  his  execution,  or  in  any  way  pre- 
vents his  selling  this  very  real  estate  on  that  execution ;  and  no 
averment  that  a  purchaser  on  such  sale,  (whether  this  plaintiff, 
or  « third  person,)  would  not  be  in  just  as  good  a  position  to 
contest  the  validity  of  the  assignment,  as  is  this  plaintiff  here ; 
or  that  any  purchaser  could  not  contest  it,  at  law. 

I  give  no  weight  to  the  defendant's  claim,  that  there  is  no  aver- 
ment that  James  0.  was  ever  seised  of  this  real  estate  after 
September  13,  1853  ;  because  it  is  entirely  clear,  (Code,  §  237, 
division  2,)  that  the  plaintiff  having  obtained  judgment  in  the 
action  in  which  the  attachment  was  issued,  and  an  execution 
having  been  issued  thereon,  and  a  balance  remaining  due  after 
the  application  of  the  attached  personal  property,  the  sheriff 
can  sell  so  much  of  this  real  estate  attached  as  may  be  neces- 
sary to  satisfy  that  balance.  These  provisions  make  entirely 
certain  the  rule,  that  such  a  judgment,  when  obtained,  for  its 
lien  (m  both  the  pwsonal  and  real  estate  attached^  relates  hade 
to  the  time  of  levying  the  attachment ;  taking  its  priority  from 
that  date. 

The  complaint  in  this  suit,  however,  can  have  effect  in  no 
other  view,  than  the  one  above  set  forth  as  answered  by  the 
prelimifiary  objectkm  of  the  defendant  R.  A.  Forsyth.  Since 
it  is  not  the  usual  creditor's  bitt  of  the  old  practice,  to  which 
the  return  of  an  execution  unsatisfied  was  an  absolute  condition 
precedent ;  while  this  execution  is  not  returned  at  all :  nor  is  it 
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a  suit  to  remove  a  cloud  npon  title ;  because  the  plaintiff  does 
not  pretend  to  have  any  title. 

There  is  one  other  controlling  view  of  this  case ;  and  as  it  is 
one  that  is  rather  to  be  gathered  from  several  cases,  than  to  be 
found  clearly  decided  in  any  one  suit,  it  is  best  to  consider  it 
here,  independently  of  the  previous  ground,  and  as  if  the  com- 
plaint made  a  case  entitling  the  plaintiff  to  the  relief  he  would 
like  to  have.  And  as  this  view  is  based  entirely  on  the  statute, 
it  is  necessary  to  see  precisely  what  the  statute  is,  as  well  as  to 
consider  what  was  the  common  law,  without  and  before  any 
statute  on  the  subject. 

The  statute  is,  (2  R,  S.  p.  137,  margin^  §  1,)  that  "  every 
conveyance,  or  assignment  of  any  estate  or  interest  in  lands, 
&c.,  made  with  intent  to  hinder,  delay  or  defraud  creditors,  or 
other  persons,  &^c..  as  against  the  persons  so  hindered,  delayed 
or  defrauded,  shall  be  void."  In  the  face  of  this  statute — ^too 
plain  to  admit  of  doubt — it  will  not  do  to  say  that  honesty  of 
purpose  in  the  assignee^  has  any  effect  whatever  on  the  intent 
of  the  assignor  /  and  this  latter  is  the  intent  with  which  the 
assignment  is  made.  He  makes  the  assignment,  and  no  one 
else :  and  the  making  intent  is  his,  and  no  one's  else.  There  is 
no  need  of  referring  to  authority  on  such  a  point ;  but  it  has 
been  so  decided,  {see  18  Barb.  272-4.)(a) 

Nor,  on  the  other  hand,  is  it  in  the  least  degree  material  to 
the  question  of  thevalidity  of  the  assignment,  to  ask  what  other 
acts  besides  making  the  assignment,  the  assignor  has  done ;  or  how 
fraudulent  or  otherwise  those  other  acts  are.  A  very  dishonest 
man  may  make  an  honest  assignment ;  and  a  very  honest  man  may 
make  one  that  the  law  will  pronounce  fraudulent  and  void.   But,  in 

(a)  It  must  be  borne  in  mind  that  I  speak  for  this  case,  and  the  principles  it 
involves;  and  that,  therefore,  what  I  say  is  spoken  in  reference  only  to  voivn- 
tary  assignments  in  trust  to  pa/y  debts :  not  as  to  conveyances  of  an  actual  es- 
tate to,  and  for,  the  grantee ;  (which  latter  are  the  cases  of  most  of  the  English 
authorities  as  to  fVaudulent  conveyances.)  In  England,  and  here,  where  the 
estate  and  benefit  are  to  and  for  the  grantee,  (of  a  deed  of  a  form  to  A.  for  a 
price,  or  to  pay  a  debt  to  him ;)  the  bona  fides  of  the  grantee  may  and  does  ope- 
rate to  make  good  a  conveyance  which  the  grantor  intended  to  help  him  to  delay 
and  defraud  other  creditors. 
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each  particular  case,  the  only  pertinent  inquiry  is,  with  what 
intent  was  the  assignment  made  7  You  may,  doubtless,  go 
OQtside  of  the  mere  naked  writing,  to  show  facts  bearing  on 
the  question  of  fraudulent  intent.  But  they  are,  then,  nothing 
but  evidence  of  what  was  the  intent,  with  which  that  writing 
was  made.  As,  for  instance,  leaving  the  assignor  in  the  pos- 
session and  control  of  assigned  personal  property ;  this  (unex- 
plained) tends  to  show,  that  the  transfer  was  intended  but  as  a 
cover ;  and  is  always  proper  evidence,  on  the  question  of  fraud- 
ulent intent  in  making  the  assignment.  Here  it  is  not  the 
subsequent  act  that  renders  void  the  instrument ;  but  the  pre- 
sumption, therefrom,  of  the  prior  intention;  an  intention  to 
give  color  of  title  to  an  assignee,  to  hinder  creditors  from 
interfering  with  the  property ;  and  yet  leaving  the  control,  real 
disposal  and  benefit,  to  the  assignor.  Under  this  statute,  the 
instrument  itself  is,  like  any  other  instrument  or  contract,  good, 
or  bad,  at  the  time  of  its  making.  And  the  then  present  intent 
is  neither  varied  by,  nor  does  it  give  place  to,  any  subsequent 
intent 

Now,  at  common  law,  a  debtor  could  pay  a  debt  by  a  transfer 
of  property,  real  or  personal,  as  well  as  by  counting  out  the 
sUver.  And  he  could  so  transfer,  or  pay,  to  one  person  fbr  the 
use  or  benefit  of  another  who  was  his  creditor,  or  of  two  otherSi 
creditors.  And  he  could,  in  either  way,  pay  one  creditor  in* 
stead  of,  or  in  preference  to  another.  And  this,  whether  he 
was  solvent  or  insolvent.  I  am  aware  that  this  has,  once,  been 
styled  (while  conceding  it  to  be  the  common  law,)  an  'iniquitous 
principle  of  the  common  law,"  (citation  in  10  Paige,  229.) 
But  with  all  due  deference  to  the  judge  who  ventured  that  re- 
mark. I  must  say  that  I  do  not  see  how  common  law  principles 
could  be  shaped  to  general  ends  in  any  other  way.  To  make  a 
different  general  rule,  would  be  to  take  away  a  man^s  rights 
over  his  own  property,  while  it  remains  his  own ;  and  to  vest, 
somewhere,  an  authority  perfectly  inquisitorial.  If  there  were 
found,  resulting  from  the  general  rule,  a  particular  mischief, 
there  could  be,  by  statute,  a  particular  remedy  applied;  as 
there  has  been.     To  apply  this  remedy,  have  been  passed  the 
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English  statutes  against  fraudulent  conreyances,  and  the  acts 
of  bankruptcy ;  various  statutes  in  the  different  states  of  this 
union ;  and  the  very  statute  we  are  considering  in  this  case. 
And  in  applying  this  remedy,  (and  especially  as  against  fraud,) 
we  must  give  the  statute  a  liberal  construction  ;  to  abridge  the 
mischief,  and  enlarge  the  remedy.  But  we  must  not  strain  the 
statute  to  make  it  mean  what  it  does  not.  And,  (for  one  thing,) 
the  statute  does  not  mean  that  an  assignment  giving  preference  to 
one-creditor  over  another,  is  fraudulent  and  void.  If  it  meant  so, 
it  would  have  said  so  ;  for  it  was  passed  at  a  time  when  such  as- 
signments were  well  known  among  us.  Nor  does  it  mean  that 
the  assignor's  failing  to  assign  all  his  property,  in  any  assign- 
ment, with  or  without  preferences,  makes  his  assignment  fraud- 
ulent and  void.  If  it  meant  that,  it  would  have  said  it.  In 
other  states,  where  the  legislatures  did  so  mean,  they  have  so 
said,  and  compelled  the  assignor  to  add  his  oath  to  the  fact 
that  the  assignment  is  of  all  his  property,  {See  Burrill  mi 
Assigfiments,  223  to  227.)  Among  these  states  is  Massachu- 
setts ;  and  in  that  state,  before  their  statute,  which  is  of  com- 
paratively recent  date,  there  were  many  express  decisions  that  an 
assignment  oipart  of  one's  property,  to  pay  part  of  one's  debts — 
giving  preferences  of  necessity,  and  in  fact — were  perfectly 
good.  Such  certainly  must  be  the  common  law  rule  ;  and  such 
I  take  to  be,  as  certainly,  the  rule  under  our  statute.  And  the 
decisions  of  our  own  courts,  which  are  not  infrequently  claimed 
to  countenance  a  contrary  rule,  to  hold  an  assignment  giving 
preferences  void,  unless  it  be  a  transfer  of  all  the  debtor's  prop- 
erty, are  by  no  means  authorities  to  that  point.  To  examine 
them :  3  Barb.  Ch.  Rep.  614 ;  this  was  a  case  where  a  person 
having  ample  property  to  pay  all  his  debts,  (not  insolvent,) 
assigned  all  his  property,  giving  the  assignee  authority  to  use 
the  avails  for  the  defense  of  any  suits  against  the  assignor  by 
his  creditors ;  and  attempting  to  set  apart  and  appropriate  a 
part  of  the  property  for  the  use  of  his  wife.  It  was  there 
properly  held,  that  if  he  had  not  ample  means  to  pay  all,  then 
this  appropriation  for  his  wife  made  his  assignment  void.  And 
it  was  further  held,  if  his  means  were  ample  to  pay  the  whole, 
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any  assignment  of  cM  his  property  could  be  only  to  delay  and 
hinder  creditors ;  the  more  especially  as  he  provided  for  the  use 
of  those  means  in  defending  suits  against  himself.  And  it  is 
to  this  extent  only,  that  18  Barb.  276,  is  supported  by  its  ref- 
erences ;  and  it  does  not  profess  to  be  so  supported  any  further ; 
for  its  citations  follow  this  sentence :  "  assignments  of  this  kind 
[of  all  one's  property,]  preferring  creditors,  can  only  be  made 
by  an  insolvent  debtor."  The  subsequent  sentence,  (that  they 
are  only  tolerated,  '*  when  devoting  the  whole  property  of  the 
debtor  to  the  payment  of  his  debts ;")  is  entirely  unsupported 
by  even  a  reference ;  and  it  is  not  a  remark  touching  the  case. 
The  only  point  in  that  case  was,  whether  an  assignment  of  all 
the  debtor's  property,  to  assignees  who  acted  in  good  faith,  and 
were  bona  fide  and  preferred  creditors  to  more  than  the  whole 
amount  of  the  assigned  property,  could  not  hold  the  property 
as  against  another  creditor  ;  notwithstanding  the  assignor  made 
the  assignment  with  a  fraudulent  intent — that  being  unknown 
to  the  assignees.  The  judge,  at  circuit,  charged  the  jury  that 
they  could  so  hold  as  is  the  English  law.  This  point  was 
taken  up ;  the  charge  decided  erroneous,  and  a  new  trial  ordered. 
The  case  in  6  HiH,  438,  was  where  a  debtor  assigned  "  nearly 
all"  his  property,  for  the  payment  of  four  of  his  creditors ;  pro- 
viding that  any  surplus  after  paying  those  four  debts,  should 
go  to  the  use  of  the  assignor,  he  being  insolvent.  And  the 
assignment  was  held  bad  on  that  ground.  But  it  is  supposed 
that  Mr.  Justice  Bronson,  in  giving  the  opinion  of  the  court, 
and  (at  page  439,  40)  while  putting  it  expressly  on  that  ground, 
states  views  against  all  assignments  giving  preferences ;  and 
really  holds  that  all  one's  property  must  be  assigned,  or  the 
assignment  will  be  bad,  when  he  says  such  assignments  are 
allowed  t<^stand  only  where  the  debtor  "  makes  an  unconditional 
surrender  of  his  effects,  for  the  benefit  of  those  to  whom  they 
rightfully  belong ;"  citing  several  cases.  Of  these  cases,  the 
principal  and  far  the  Strongest  one,  containing  reviews  and  cita- 
tions of  all  his  others,  is  11  Wend,  587.  And  by  turning  to 
this  case  and  examining  it,  with  its  references,  we  shall  proba- 
bly bo  able  to  arrive  at  such  basis  as  there  is  for  such  a  hold- 
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ing ;  (supposing,  for  the  present,  thut  the  learned  judge  ever  ao 
held.)     And  to  take  them  in  their  order. 

First,  in  date,  of  those  references,  is  2  P.  Wms.  427  ;  there 
a  party,  not  haying  committed  any  act  of  bankruptcy,  to  bring 
him  within  that  statute,  assigned  pari  of  his  property  to  a  partic- 
ular creditor  to  pay  his  debt ;  (which  was  held  good ;)  and  that 
case  is  so  far  from  holding  that  to  make  it  valid  the  assignment 
should  hare  been  of  all  the  debtor's  property,  that  it  holds,  ex- 
pressly, that  had  it  been  of  the  whole,  it  would  for  that  reason 
have  been  void.  And  that  case  says,  "  there  is  no  such  thing  as 
an  equitable  bankruptcy  ,*  it  must  be  a  legal  one"  (to  give  the  stat- 
ute effect ;)  and  ^^  there  may  be  a  reason  for  a  bankrupt  to  prefer 
one  creditor  before  another ;"  and  further,  it  holds  that  if  a 
chose  in  action  were  so  assigned,  and  the  assignee  were  thereby 
obliged  to  come  into  a  court  of  equity  to  enforce  it,  the  court  of 
equity  would  enforce  it.  The  next  case  cited  is  1  Aikyns^  154, 
(marginal  page.)  This  was  also  a  partial  assignment,  to  pay 
a  particular  debt ;  and  there  was  no  decision  in  the  case.  But 
the  issues,  settled  to  be  tried,  referred  to  the  date  of  the  assign- 
or's "  bankruptcy ;"  and  to  the  actual  transfer  prior  to  that  date ; 
the  reasoning,  and  the  reporter's  note  of  the  case,  going  to  sus- 
tain the  assignment.  The  reasoning  is  Lord  Hardwicke's.  We 
next  find  5  Term  Rep.  234.  424.  At  page  284  it  is  held,  (and 
that  is  the  whole  case,)  that  a  confession  of  judgment  to  one 
creditor,  whereby  he  obtained  two  hours'  priority  of  levy,  and 
thereby  a  preference  over  another  creditor,  was  not  fraudulent, 
within  the  statute  against ''  delaying,  hindering  or  defrauding" 
creditors,  and  that  statute  covers  judgments  by  confession; 
though  made  with  the  express  intent  to  give  the  preference. 
And  at  page  424,  though  the  case  is  one  of  a  partial  assign- 
ment, giving  preferences,  and  really  does  not  meet  the  point 
under  discussion,  although  the  assignment  was  held  good,  it  is 
said  by  Lord  Eenyon,  "  it  is  neither  illegal  nor  immoral  to  pre- 
fer one  set  of  creditors  to  another.  It  wai  never  held,  even  in 
the  case  of  a  trader,  that  he  could  not  give  a  preference  in  some 
respects,  provided  the  property  he  set  apart  for  the  payment  of 
one  or  more  favorite  creditors,  did  not  exhauat  his  whole  estate; 
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or  approach  so  near  to  a  disposition  of  the  whole  as  that  the  ex- 
ception was  merely  colorable ;"  citing  what  precisely  supports 
him,  1  Burr.  477,  8.  While  in  this  case  (in  Burrow)  the  court, 
by  Lord  Mansfield,  say,  '*  there  is  a  great  difference  between  the 
conveyance  of  all  and  of  a  part,  A  conveyance  of  a  part  may 
be  public,  fair  and  honest ;  as  a  trader  may  sell,  so  he  may 
openly  transfer  many  kinds  of  property,  by  way  of  security ;" 
while  conveying  all  would  be  an  act  of  bankruptcy,  (under  their 
statutes ;  that  point  should  be  borne  in  mind  in  reading  all 
these  English  cases.)  At  page  425  of  5  Term  Rep.  Ashurst  J., 
says,  "  there  is  no  objection  to  a  debtor's  preferring  one  set  of 
creditors  to  another,  unless  in  certain  cases  on  the  bankrupt 
laws.  Where  the  bankrupt  laws  do  not  interfere,  a  debtor  may 
give  preferences  to  particular  creditors ;"  the  statute  against 
fraudulent  conveyances  not  stoppmg  it.  In  the  next  case, 
(6  Term  Rep.  152,)  a  creditor  took  part  of  a  debtor's  stock  in 
trade,  as  a  security  for  his  debt ;  and  it  was  held  good.  And  that 
is  all  there  is  of  that  case.  Next  is  8  Term  Rep.  521.  There 
the  transfer  did  not  profess  to  be  of  all  the  debtor's  property ; 
and  it  gave  preferences.  Nor  did  the  creditor  make  any  point 
of  its  being,  really,  of  all ;  and  it  was  held  good.  And  there 
(at  page  528)  in  support  of  the  deed,  and  treating  it  as  if  of  all 
the  debtor's  property,  Lord  Eenyon  says;  "but  putting  the 
bankrupt  laws  out  of  the  case,  a  debtor  may  assign  all  his  effects 
for  the  benefit  of  particular  creditors."  He  (Lord  Kenyon) 
having  previously  (5  T.  R.  424)  decided  that,  (not  "  putting 
the  bankrupt  laws  out  of  the  case,")  a  debtor  might  assign  part, 
for  such  a  purpose.  Next  is  4  East,  1 ;  which  was  an  action 
to  set  aside  a  confessed  judgment,  which  really  did  delay  and 
hinder  the  (there)  plaintiff,  in  collecting  his  debt ,-  and  yet  it 
was  held  good.  And  (at  page  13,)  Lord  Ellenborough,  Ch.  J., 
says,  "it  is  not  every  feoffment,  judgment,  &c.  which  will  have 
the  effect  gI  delaying  or  hindering  creditors  of  their  debts,  6co. ; 
that  is  therefore  fraudulent  within  the  statute ;  for  such  is  the 
effect,  pro  tantOj  of  every  assignment  that  can  be  made  by  one 
who  has  creditors.  Every  assignment  of  a  man's  property,  how- 
ever good  and  honest  the  coasideratioD,  must  diminish  the  fund, 
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out  of  which  satisfaction  is  to  be  made  to  his  creditors.  But 
the  feoffment  &^c.  must  be  devised  of  fraud,"  &c.  Next  is 
3  Maule  ^  SeL  371 ;  where  a  debtor,  for  general  benefit  of  all 
creditors,  assigned  all  his  property ;  and  the  act  was  sustained. 
But  it  was  sustained,  and  stated  to  be,  on  the  principles  of  the 
cases  in  5  Term  Rep.  above  set  forth,  which  were  cited  on  the 
argument  by  the  prevailing  party ;  and  (3  M,  ^*  SeL  376)  ap- 
proved by  Lord  Ellenborough.  And  (page  375)  he  says,  "  the 
principle  of  those  decisions  would  be  destroyed,  if  we  should 
hold  an  assignment  fraudulent,  because  it  may  operate  to  the 
prejudice  of  a  particular  creditor."  Next,  (coming  to  our  own 
courts,)  is  5  Ccwen^  547.  There  there  was  a  general  assign- 
ment of  all  the  debtor's  property,  securing  certain  benefits  to 
himself,  and  with  various  other  provisions.  And  the  decree 
made  in  the  case,  by  the  court  for  the  correction  of  errors,  {see 
p.  586,)  is,  "  that  the  assignment  is  void  by  reason  of  the  trust, 
or  provision  contained  therein,  for  the  benefit  of  said  William 
Cairns,"  (the  assignor.)  And  I  can  find  nowhere  in  the  case 
even  a  remark  that  a  debtor,  to  give  preferences  in  an  assign- 
n>ent,  must  assign  all  his  property.  And  the  reporter's  note  is 
to  no  such  effect.  The  main  point  he  notes  is,  that ''  an  insol- 
vent debtor  may  pay  some  creditors  in  preference  to  others ; 
and  may  secure  his  preferred  creditors  by  assignment  in  trust 
for  such  creditors ;  but  he  can  make  no  assignment  of  any  part 
of  his  property  in  trust  for  himself." 

Turn  now  to  the  case  specially  relied  on,  11  Wend.  187,  It 
was  a  case  in  the^same  court,  (for  the  correction  of  errors ;)  and 
the  actual  decision  (p.  225, 6)  is,  '^  that  the  assignment  is  void, 
because  it  makes  the  preference  given  to  the  creditors  of  the 
assignors,  designated  as  class  No.  2,  to  depend  on  the  condition 
that  the  preferred  creditors  shall  give  the  assignors  an  absolute 
discharge  from  their  debts."  And  this  was,  actually,  the  only 
point  in  the  case  ;  and  the  first  paragraph  of  the  reporter's  head 
note  is  not  in  the  decision.  It  might  seem  (at  page  194)  to  be 
found  in  the  opinion  of  Mr.  Justice  Sutherland,  where  he  says, 
^*  it  is  perfectly  settled,  both  in  England  and  this  country,  that 
a  debtor  in  failing  circumstances  has  a  right  to  prefer  one  cred- 
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itor  or  set  of  creditors  to  another,  in  all  cases  not  affected  by 
operation  of  a  bankrupt  system.  He  may  assign  the  whole  of 
his  property  for  the  benefit  of  a  single  creditor,  in  exclusion  of 
all  others ;  or  he  may  distribute  it  in  unequal  proportions,  either 
among  a  part  or  the  whole  of  his  creditors.  No  matter  how,  or 
upon  what  principles,  the  distribution  is  made,  if  the  debtor  de- 
votes the  whole  of  his  property  to  the  payment  of  just  debts, 
neither  law  nor  equity  inquires"  &c.  And  yet,  it  is  perfectly 
apparent,  by  this  same  case,  that  the  doctrine  contended  for  has 
really  no  support  from  that  able  judge :  for,  (at  page  195,)  he 
says  of  assignments  giving  preferences,  "  all  that  is  now  com- 
petent for  our  courts  to  do,  is  to  see  that  they  fairly  appropriate 
all  the  insolvent's  property,  or  such  portions  of  it  as  he  under- 
takes to  assign,  to  the  payment  of  his  just  debts ;  and  are  not 
made  the  instruments  of  placing  it  beyond  the  reach  of  his  cred- 
itors, and  for  the  benefit,  immediate  or  remote,  of  the  insolvent 
himself"  Nor  does  Mr.  Justice  Bronson,  (in  6  Hillj)  as  I  un- 
derstand his  opinion,  mean  to  say  any  such  thing  as  is  claimed. 
He  does  not  mean  to  go  beyond  the  case  before  him  ;  aA.d  (look- 
ing fairly  at  his  opinion,  as  a  whole,)  it  would  seem  to  me  that, 
in  the  remark  cited  at  the  beginning  of  this  discussion,  he  in- 
tends no  more  than  he  says  at  page  440,  that  the  assignor  must 
"  part  with  all  control  over  the  property,  and  devote  it  abso- 
lutely to  the  benefit  of  his  creditors,  without  any  reservation  or 
stipulation  for  his  own  advantage."  And  this  is  found  as  true, 
by  referring  it  to  such  property  as  he  does  assign,  as  it  would 
be  if  it  refer  to  his  assigning  his  whole  estate.* 

It  must  follow,  from  the  conclusions  already  stated,  that  the 
assignment  of  tfas.  C.  Forsyth,  (either  independent  of  the  stat- 
ute, or  under  it,)  although  it  gave  preferences,  and  did  not  as- 
sign all  his  property,  would  not  be  for  that  reason  void.  And 
as  he  was  not  bound  to  assign  all  his  property  to  make  his 
assignment  valid,  so  his  assignment  is  not  necessarily  rendered 
invalid  by  his  failing  to  deliver  all  of  his  personal  property  to 
the  assignee,  though  none  is  excepted  on  the  face  of  the  paper. 
It  is  true  that  to  give  full  effect  to  an  assignment  of  personal 
property,  delivery  of  the  assigned  property,  and  a  continued 
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change  of  its  possession  are  reqnired.  And  a  failure  to  deliyery 
or  rather  the  assignor's  continuing  in  possession  of  the  whole 
(or  even  a  part)  of  the  assigned  property,  is  a  badge  of  fraud.' 
But,  where  there  is  no  inventory  of  the  assigned  property,  ac- 
companying the  assignment,  the  assignor's  retaining  some  prop- 
erty that  he  might  have  assigned,  or  that  (being  covered  by  the 
general  terms  of  his  assignment)  he  might  have  delivered  under 
it,  is  not  an  act  that  of  course  makes  his  whole  assignment  void. 
And  there  is  no  case,  in  which  it  was  ever  thought  of  being 
held,  that  an  assignor's  failing  to  empty  his  packets^  (whether 
of  $5,  or  $500 ;)  or  his  not  delivering  his  watch,  or  his  breast^ 
pin,  or  his  penknife,  made  void  a  general  assignment,  otherwise 
good. 

All  an  assignor's  acts,  connected  with,  or  coincident  in  time 
with,  his  assignment,  may  generally  be  inquired  into ;  because 
the  law  allows  the  greatest  latitude,  in  searching  for  evidences 
of  a  fraud,  which  from  the  nature  of  the  case,  must  be  confined 
almost  exclusively  within  the  assignor's  bosom.  But  to  make 
the  instrument  void,  when  not  so  on  its  face,  as  matter  of  law^ 
the  fact  of  a  fraudulent  intent  in  making  it,  must  be  found,  and 
found  legitimately,  from  evidence  that  will  £urly  support  the 
finding ;  and  it  must  be,  also,  an  intent  to  commit  a  fraud  on 
creditors  by  making  the  assignment ;  and  not  by  some  entirely 
independent  act,  which  might,  and  probably  would,  have  been 
done  precisely  as  it  was,  had  no  assignment  been  made  or 
dreamed  of. 

As  this  court  «inderstand  the  law  to  be,  the  charge  given  at 
the  circuit  is  certainly  erroneous,  where  it  says,  that  unless  the 
assignor  surrendered  to  the  assignee  all  the  property  which  he 
had,  liable  to  execution,  at  the  time  of  executing  the  assign- 
ment, the  assignment  is  void ;  and  that  if  J.  G.  F.  did  not  de- 
liver over  all  his  property  to  the  assignee,  the  assignment  is 
void.  It  is  also  erroneous  in  saying  that  if  J.  C.  F.  carried  off 
this  $5000  or  the  bag  of  gold,  whatever  it  may  have  contained, 
the  assignment  in  question  cannot  be  upheld  ;  and  that  it  be- 
came the  duty  of  the  jury  to  find  that  it  was  executed  with  in- 
tent to  hinder,  delay  and  defraud  creditors.    It  is  also  erroneous 
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in  saying,  that  if,  when  J.  0.  F.  executed  the  assignment,  he 
intended  to  reserve  the  85000  to  bis  own  use,  and  did  take  it 
away  with  him  to  Europe,  the  case  is  the  same  as  if  the  $5000 
had  been  reserved  on  the  face  of  the  assignment. 

A  new  trial  mast  be  ordered. 

[Albiny  General  Term,  March  2, 1867.     Wm.  B.  Wright,  Harris  and 
Chnddj  Jostloea.] 


Chandler  and  others  vs.  Northrop. 

PreyioQs  to  the  act  of  1860,  "  for  the  protection  of  parchaaers  of  raal  estate 
upon  sales  by  order  of  sarrogates,"  the  onus  of  proving  that  the  surrogate 
had  jurisdiction  of  the  subject  matter,  and  of  the  persons  interested  in  the 
property,  was  npon  those  claiming  title  through  the  proceedings  before  the 
surrogate  and  the  sale.  But  since  the  act  of  1860,  the  onus  probandt  is  upon 
those  whom  claim  in  opposition  to  a  sale  had  under  an  order  of  the  surrogate, 
to  show  that  no  guardians  were  appointed,  by  the  surrogate,  for  infant  owners. 

The  legislature,  by  the  act  of  1860,  intended  to  include  all  sales  which  had  been 
previously  made,  by  order  of  surrogates,  pursuant  to  the  provisions  of  the 
original  act,  and  which  provisions  aix)  contained  in  the  revision  of  such  act 
Sales  made  prior  to  the  enactment  of  the  revised  statutes,  and  under  the  re- 
Tised  laws  of  1813,  were  therefore  embraoed. 

The  act  of  1860  was  not  unconstitutional,  as  applied  to  sales  of  property  made 
before  the  passage  of  the  act ;  no  vested  right  being  thereby  impaired  or 
changed,  but  merely  a  rule  of  evidence. 

MOTION  for  a  new  trial,  upon  exceptions  taken  at  the 
trial,  and  ordered  to  be  heard  at  the  general  term.  The 
action  was  brought  to  recover  the  possession  of  real  estate. 
The  plaintiffs  gave  in  evidence  a  conveyance  including  the 
premises,  executed  by  Wilhem  Willink  and  others  to  John 
IdvingstOD,  dated  Jane  15, 1816 ;  also  a  deed  from  Livingston 
and  wife  to  Isaac  Chandler,  dated  March  9, 1818  ;  also  a  deed 
from  Isaac  Chandler  ttnd  wife  to  Josiafa  V.  Chandler,  dated 
.  September  14, 1828.  These  deeds  were  duly  recorded.  The 
quantity  of  land  conveyed  was  175  acres.  Josi'ah  Y.  Chandler 
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entered  under  the  conyeyance  from  Isaac.  He  died  in  Oetcber, 
1828,  in  poesession,  leaving  Clinton  Y.  and  Adnla  his  only 
children  and  heirs  at  law,  the  former  leas  than  one  year  old 
and  the  latter  less  than  three.  In  June,  1844,  Adula  inter- 
married with  the  plaintiff  Joseph  W.  Phillis.  The  land  claimed 
in  this  action  was  about  20  acres  of  the  175  acres,  and  no  por- 
tion of  it  was  cleared  or  fenced.  The  defendant  gave  in  evi- 
dence a  warranty  deed  from  Clark  Dart  and  wife  to  Joseph 
Northrop,  dated  April  10,  1830,  of  the  20  acres.  Also  a  deed 
from  Thayer  Northrop,  Benjamin  Northrop,  George  Northrop 
and  John  Northrop,  dated  April  19.  1851,  of  the  20  acres. 
Joseph  Northrop  entered  into. possession  of  the  land  more  than 
20  years  prior  to  the  trial,  and  continued  in  possession  until  his 
death,  some  six  or  seven  years  before  the  trial.  The  grantors 
in  the  deed  to  Stephen  Northrop,  the  defendant,  were  the  heirs  at 
law  of  Joseph.  The  defendant  Stephen  entered  under  the  deed 
to  him,  and  was  in  possession  at  the  time  this  action  was  com- 
menced and  at  the  time  of  the  trial.  The  defendant  rested, 
and  the  plaintiff  then  proved  that  the  175  acres  deeded  to 
Livingston  had  for  thirty  years  past  been  known  as  the  middle 
part  of  lot  two.  That  Livingston  was  in  possession  of  the 
house,  and  had  improved  a  portion  of  the  175  acres  at  the  time 
he  conveyed  to  Chandler.  The  plaintiff  rested,  and  the  defend- 
ant asked  the  court  to  direct  a  verdict  in  his  favor,  on  the 
ground  that  the  plaintiff  had  not  shown  any  title  in  Josiah 
y.  Chandler.  That  the  only  title  Chandler  had  was  a  naked 
possession  of  premises  adjoining  the  lands  in  controversy; 
that  the  defendant  and  his  grantors  had  been  in  the  actual 
possession  of  the  premises  for  more  than  twenty-five  years, 
nnder  a  deed ;  that  upon  the  whole  case  the  defendant  was 
entitled  to  a  verdict.  The  defendant  also  asked  that  the  plain- 
tiff be  nonsuited.  The  court  refused  to  give  such  direction, 
and  denied  the  motion  for  a  nonsuit,  and  the  defendant  except- 
ed. The  defendant  then  gave  in  evidence  a  deed  of  the  175 
acres,  executed  by  William  Northrop,  as  administrator,  and 
Alina  Chandler  as  administratrix,  of  the  goods,  d&o.  of  Josiah 
W.  Chandler,  deceased,  to  Clark  Dart,  dated  October  16, 1829. 
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This  deed  was  prtn  in  parsnanee  of  an  order  made  by  tlie 
surrogate  of  Erie  county,  directing  the  sale  <^  the  premises, 
and  contained  the  usual  recitals.  The  bill  of  exceptions  con- 
tained the  proceedings  before  the  surrogate,  resulting  in  the 
appointment  of  Mrs.  Chandler  and  William  Northrop,  admin- 
istratrix and  administrator ;  also  the  proceedings  resulting  in 
a  sale  of  the  real  estate,  and  a  confirmation  of  such  sale,  d&c. 
The  records  of  the  proceedings  in  the  surrogate's  court  did  not 
show  that  any  guardian  was  appointed  for  the  infant  heirs  of 
Josiah  y.  Chandler.  The  defendant  proyed  by  a  witness  who 
was  a  clerk  in  the  surrogate's  office  in  1828,  at  the  time  the 
proceedings  were  had,  that  he  remembered  the  pro^edings  had 
before  the  surrogate  for  the  sale  of  the  real  estate ;  that  at 
about  the  time  the  proceedings  were  commenced,  Mrs.  Chand; 
ler  was  at  the  surrogate's  office  and  had  her  little  children 
with  her.  This  witness  stated  that  preyious  to  1840,  the  record 
books  and  papers  in  the  surrogate's  office  were  kept  in  a  neg* 
ligent  and  disc^derly  condition,  without  much  system.  The 
defendant  rested,  and  the  plaintiff  called  Elvira  Pierce,  who 
was  the  widow  of  Josiah  Y.  Chandler,  and  mother  of  the  plain- 
tiffs Adula  and  Clinton.  She  stated  that  she  had  some  recol- 
lection of  the  proceedings  before  the  surrogate  to  sell  her 
husband's  land  to  pay  debts;  that  she  did  not  recollect  of 
any  guardian  being  appointed  for  the  children,  to  protect  their 
interest  in  the  proceedings ;  that  she  was  at  the  surrogate's 
office  two  or  three  times ;  thinks  her  children  were  not  with 
her ;  that  she  told  the  surrogate  about  them  and  their  ages ; 
that  she  trusted  the  business  to  Northrop,  now  dead,  and  the 
surrogate,  who  is  also  dead.  The  eyidence  being  closed,  the 
defendant's  counsel  insisted  that  the  defendant  had  shown  a 
good  title ;  that  enough  had  been  shown  to  give  the  surrogate 
jurisdiction.  He  asked  the  court  to  decide  that  if  the  plain- 
tiffs claimed  that  no  guardian  had  been  appointed  by  the  sur- 
rogate for  the  infant  heirs,  the  burden  of  proof  was  upon  them 
to  show  that  fact;  that  the  law  would  presume  a  guardian 
had  been  appointed ;  that  at  any  rate  the  defendant  had  a  right 
to  have  that  question  submitted  to  the  jury,  under  the  evidence. 
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The  oonrt  decided  that  the  plaintiffs  were  entitled  to  a  yerdio^ 
and  80  directed;  and  the  defendant  excepted. 

J.  L.  TcUcottf  for  the  plaintiffs. 

F.  J.  Fithian^  for  the  defendant 

By  the  Cotirty  Marvin  J.  It  was  conceded  upon  the  arga* 
ment  that,  by  the  law  as  settled  in  this  state,  the  sale  of  the 
land,  under  the  order  of  the  surrogate,  was  void  as  to  the  plain- 
tiffs unless  a  guardian  was  actually  appointed  for  the  infants 
Adula  and  ^linton.  {Bloom  and  others  v.  Burdtck,  1  Hillj 
130.  Schneider  v.  McFarland,  2  Comst.  459.)  It  was  claimed, 
howeyer,  by  the  defendant's  counsel,  that  the  onus,  as  to  the 
appointment  of  guardians,  was  upon  the  plaintiffs,  and  he  re- 
lied upon  the  act  of  1850  as  producing  this  result.  Prior  to 
that  act  the  onus  would  have  been  upon  the  defendant,  who 
claimed  a  title  through  the  proceedings  before  the  surrogate, 
and  the  sale.  The  act  referred  to  is  entitled  ^  An  act  for  the 
protection  of  purchasers  of  real  estate  upon  sales  by  order  of 
surrogates."  {Sess.  Laws  of  1850,  ch,  82.)  By  the  first  sec- 
tion of  this  act  it  is  declared,  that  "Every  sale  heretofore  made, 
or  hereafter  to  be  made,  under  any  of  the  provisions  of  the 
fourth  title  of  chapter  six,  of  the  second  part  of  the  revised 
statutes,  and  of  the  acts  amending  the  same,  or  in  addition 
thereto,  shall  be  deemed  and  held  to  be  valid  and  effectual  as 
if  made  by  order  of  a  court  having  original  general  jurisdiction, 
and  the  title  of  any  purchaser  at  any  such  sale,  made  in  good 
faith,  shall  not  be  impeached  or  invalidated  by  reason  of  any 
omission,  error,  default  or  irregularity  in  the  proceedings  before 
the  surrogate,  or  by  any  allegation  of  want  of  jurisdiction  on 
the  part  of  such  surrogate,  except  for  the  manner  and  for  the 
causes  that  the  same  could  be  impeached  or  invalidated  in  case 
such  sale  had  been  made  pursuant  to  the  order  of  a  court  of 
original  general  jurisdiction." 

If  this  act  is  applicable  to  the  case,  and  is  not  unconstitu- 
tional, it  is  not  denied  that  it  embraces  the  present  case.    The 
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QOtmsel  for  the  plaintiffs  iDsisted  that  the  act  is  by  its  terms 
restricted  to  sales  made  under  the  provisions  of  the  revised 
statutes ;  and  that  as  the  sale  in  this  case  was  prior  (in  1829)  to 
the  enactment  of  the  revised  statute,  and  under  the  revised 
laws  of  1813}  the  statute  does  not  apply.  Secondly,  that  if  it 
should  be  held  that  the  statute  applies,  then  it  changes  vested 
rights,  and  is  unconstitutional ;  that  it  cannot  have  any  retro- 
spective operation. 

In  my  opinion,  neither  of  these  positions  is  sound.  Although 
the  case  may  not  be  within  the  letter  of  the  act,  I  think  it  is 
within  its  spirit.  By  the  revised  laws  the  surrogate  was 
directed  *' to  appoint  some  discreet  and  substantial  freeholder 
a  guardian  for  such  infant  or  infants,  for  the  sole  purpose  of 
appearing  for  and  taking  care  of  the  interest  of  such  infant  in 
the  proceedings."  (1  R.  Laws,  454,  }  31.)  The  provision  in 
the  revised  statutes  is  substantially  the  same.  (2  R.  S.  100, 
§  8.)  The  revised  laws  were  continued,  substantially,  in  the 
revised  statutes  relating  to  the  sale  of  the  real  estate  of  de- 
ceased persons  for  the  payment  of  their  debts.  The  proceedings 
under  the  revised  laws  were  substantially  the  same  as  under 
the  revised  statutes ;  and  in  my  opinion  the  legislature,  by  the 
act  of  1850,  intended  to  include  all  sales  theretofore  made. 
The  act  is  remedial,  and  should  be  liberally  construed.  By  the 
law,  as  settled  in  this  state,  it  was  incumbent  upon  the  party 
claiming  title,  under  a  sale  ordered  by  the  surrogate,  to  show 
that  the  surrogate  had  jurisdiction  of  the  subject  matter  and  of 
the  persons  whose  mterests  were  to  be  affected.  Thus  it  would 
be  necessary  for  him  to  show,  affirmatively,  that  a  guardian  was 
appointed  for  the  infant  heir.  If  the  proceedings  were  "  in  a 
court  having  original  general  jurisdiction,"  it  would  be  presumed 
that  all  the  jurisdictional  steps  were  taken,  and  that  the  pro- 
ceedings were  regular  and  proper,  and  the  onus  of  showing  the 
contrary  was  upon  the  party  who  sought  to  impeach  the  title 
acquired  under  the  order  for  the  sale.  The  act  of  1850  is  jsn- 
titled  '^  An  act  for  the  protection  of  purchasers  of  real  estate 
upon  sales  by  orders  of  surrogates ;"  '^  every  sale  heretofore 
made,  or  hereafter  to  be  made,  under  any  of  the  provisions  of 
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the  fourth  title  of  chapter  six  of  the  second  part  of  the  rerised 
Btatntes,"  &c.  Now  these  proyisions  are  the  same,  substan- 
tially, as  the  provisions  of  the  revised  laws,  under  which  the 
sale  in  this  case  was  actually  made,  and  I  think  the  statute  of 
1850  should  be  construed  as  including  all  previous  sales  made 
pursuant  to  the  provisions  of  the  original  act,  and  which  pro- 
visions are  contained  in  the  revision  of  such  act.  The  leading 
rule  in  the  construction  of  statutes  is  to  ascertain  the  intention 
of  the  legislature  enacting  tho  statute,  and  the  intention  being 
ascertained,  the  law  is  known,  and  the  will  of  the  legislature 
must  be  carried  into  effect.  Again,  it  is  a  rule  of  construction 
r  that  a  thing  within  the  intention  of  the  statute  is  as  much  with- 
in the  statute  as  if  it  were  within  the  letter  of  the  statute. 
( The  People  v.  The  Utica  Ins.  Co,  15  John.  858.  Jackson  v. 
Collins,  3  Cowen,  89.)  In  Schneider  v.  McFarland,  (2  Comst. 
469,)  the  proceedings  were  in  a  surrogate's  court,  and  it  did 
not  appear  that  any  guardian  was  appointed  for  the  infants. 
The  proceedings  were  under  the  revised  laws  of  1818.  The 
case  was  decided  in  October,  1849,  and  the  legislature,  at  its 
next  session,  passed  the  act  of  1850.  I  have  no  doubt  the  leg- 
islature intended  to  include  all  sales  theretofore  made.  The 
result  is,  that  the  onus  probandi  was  upon  the  plaintiffs,  to 
show  that  no  guardian  was  appointed.  It  was  claimed  by  the 
defendant's  counsel,  that  some  evidence  was  given  tending  to 
show  that  a  guardian  was  appointed,  which  should  have  been 
submitted  to  the  jury.  It  is  not  necessary  to  pass  upon  this 
question  now,  as  there  must  be  a  new  trial.  The  plaintiffs  also 
claimed  that  there  were  other  defects  in  the  proceedings,  or 
rather  that  there  was  no  evidence  to  prove  certain  facts  which 
were  necessary  to  show  the  jurisdiction  of  the  surrogate  and 
sustain  the  proceedings.  I  think  they  are  wrong  in  point  of 
fact  as  to  some  of  the  defects  pointed  out.  But  if  I  am  right  in 
the  construction  given  to  the  statute  of  1850,  it  will  include  all 
the  errors  or  defects  referred  to  by  the  counsel,  so  &r  as  to  call 
upon  the  plaintiff  to  show  affirmatively  that  the  acts  alleged  to 
have  been  committed  were  in  fact  omitted. 
In  my  opinion  the  act  of  18d0  is  not  unoonstitational  as  afh 
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pHed  to  caaes  of  sale  made  before  the  passage  of  the  act.  It 
has  not  attempted  to,  and  does  not,  impair  or  change  any  vested 
right.  If  in  fiict  no  guardian  was  appointed,  the  plaintiffs  wUl 
recover  the  land.  The  statute  has  changed  in  certain  cases 
and  under  certain  circumstances,  a  rule  of  evidence  which  had 
been  applied  to  surrogates'  courts ;  and  it  has  made  the  rule 
in  this  court  the  same  as  it  has  always  existed  in  courts  of  orig- 
inal general  jurisdiction.  I  think  it  was  competent  for  the 
legislature  to  do  this  in  reference  to  proceedings  previously  had 
in  surrogates'  courts.    {See  7  Barb.  429.) 

There  must  be  a  new  trial ;  costs  to  abide  the  event 

[Erie  Osvbral  Term,  Jaouaiy  12,  1857.    MuOett,  Greene  and  Marvin, 
JuBtioes.J 


Griswold  and  Oreen  t;^.  Fowler  and  others. 

Where,  upon  the  sale  of  a  piece  of  land,  the  mortgagor  gives  a  mortgage  there- 
on, to  the  vendor,  ft>r  a  port  of  the  purchase  money,  which  mortgage  deacribes 
the  land  aa  a  single  lot  or  tract,  and  the  mortgagor  subsequently  runs  streets 
tlirough  the  land  and  lays  it  out  in  blocks  and  lots,  with  the  design  of  selling 
them  for  village  or  town  purposes,  and  causes  a  map  thereof  to  be  made,  and 
sella  some  of  the  lots,  a  Judgment  creditor  of  the  mortgagor  upon  a  foreclosure 
of  the  mortgage,  has  no  right  to  insist  that  the  mortgagee  shall  sell  the  prom- 
isee in  lots,  aocoidlng  to  the  map,  instead  of  selling  the  whole  as  one  uadi* 
vided  tract,  by  the  description  contained  in  the  mortgage. 

Hor  will  the  court  direct  the  premises  to  be  sold  in  parcels,  in  such  a  case,  as  a 
fkvor,  or  on  terms,  where  it  appears  that  the  mortgagees  have  offered  to  con- 
sent to  a  sale  in  parcels  upon  the  giving  of  security  against  loss  thereon,  to 
the  amount  of  only  one  third  of  their  debt. 

By  the  tenns  of  a  mortgage  the  whole  of  the  mortgaged  premises  are  pledged 
for  the  payment  of  the  mortgage  debt ;  and  the  contract  of  the  parties  is  that, 
in  case  of  non-payment,  the  whole  shall  be  sold.  The  mortgagor,  therefore, 
cannot,  by  laying  out  the  mortgaged  premises  into  town  lots,  bounded  upon 
and  interaected  by  streets,  withdraw  from  the  lien  of  the  mortgage  the  land 
indaded  in  the  streets. 
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APPEAL  from  an  order  made  at  a  special  term,  denying  the 
motion  of  Peter  Cagger,  that  the  plaintiffs  and  referee  sell 
the  mortgaged  premises,  in  parcels,  according  to  a  map  made 
by  the  mortgagor. 

L.  K.  Miller^  for  the  respondents. 

/.  Van  Buren,  for  the  appellant. 

Birds  EYE,  J.  The  plaintiffs  sold  and  conreyed  to  the  de- 
fendant Fowler  a  tract  of  land  on  Staten  Island,  containing 
thirty-five  acres  and  one-quarter,  and  took  back  from  him  a 
mortgage  upon  the  same  premises  to  secure  a  portion  of  the  pur- 
chase money.  The  mortgage  describes  the  land  as  a  single  lot 
or  tract.  Subsequently  to  the  giving  the  mortgage.  Fowler  pro- 
ceeded to  run  streets  through  the  land,  and  laid  it  out  in  blocks 
and  lots,  with  the  design  of  selling  it  for  village  or  town  pur- 
poses. He  (Caused  a  map  of  these  subdivisions  to  be  made ; 
and  has,  it  would  seem,  sold  some  of  the  lots  laid  down  on  it; 
although  there  are  several  streets  designated  on  the  map,  on 
which  no  lots  have  been  sold.  John  0.  Sales  was  a  creditor  of 
Fowler,  the  mortgagor,  by  a  judgment  recovered  after  the  date 
and  recording  of  the  mortgage,  and,  as  such,  was  made  a  de- 
fendant in  this  action.  After  the  decree  in  this  case,  that 
judgment  was  assigned  to  Cagger,  who  then  moved  at  special 
term  for  an  order  requiring  the  plaintiff  and  the  referee  to 
make  the  sale  of  the  mortgaged  premises  under  the  decree,  in 
lots  according  to  the  map  made  by  Fowler.  Several  affidavits 
were  read  on  the  motion,  from  persons  who  stated  that  they 
were  acquainted  with  the  mortgaged  premises,  and  that,  in  their 
opinions,  the  same  would  bring  more  if  sold  in  lots  than  if  sold 
in  one  parcel.  The  motion  was  denied ;  but  by  the  consent  of 
the  mortagees,  a  sale  was  to  be  had  in  parcels,  provided  the 
moving  party  should  secure  the  payment  of  any  deficiency 
which  might  arise  upon  the  sale,  if  made  in  lots,  according  to 
the  map.  From  this  order  Cagger  appeals.  In  the  case  of 
Lamberson  v.  Marvin,  (8  Barb,  9,)  it  was  held  that  where 
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lands  are  mortgaged  as  one  undivided  tract,  and  they  are  sub- 
Beqnentlj  cut  up  into  lots,  for  the  convenient  occupation  of  the 
mortgagor,  or  Ibr  the  purposes  of  a  sale,  the  mortgagee,  upon  a 
foreclosure  of  the  mortgage  under  the  statute,  is  not  bound  to 
advertise  or  sell  in  parcels ;  but  may  sell  the  whole  premises 
as  one  undivided  tract  or  lot,  by  the  description  contained  in 
the  mortgage.  The  court  added  (page  12)  that  in  such  a  case 
as  was  then  before  it,  equity  alone  could  protect  the  rights  of 
purchasers  of  separate  parcels  of  the  premises,  if,  indeed,  they 
had  any  rights  as  against  the  mortgagee,  except  to  pay  the 
mortgage,  and  to  be  subrogated  to  his  rights  against  the  mort- 
gagor and  the  residue  of  the  mortgaged  premises,  which  the  court 
said  was  doubtful.  The  rule  there  laid  down  related  only  to 
the  validity  of  a  sale  of  mortgaged  premises  thus  made  in  gross. 
And  the  present  application  does  not  proceed  upon  the  ground 
that  a  sale  in  gross,  under  the  judgment  in  this  action,  would  be 
invalid ;  but  that  it  would  be  injurious  to  the  interests  of  the  ap- 
pellant as  a  junior  incumbrancer  upon  the  mortgaged  premises. 
That  case,  however,  shows  that  a  sale  of  the  mortgaged  premises 
by  the  same  description  under  which  they  are  mortgaged,  is  a 
good  sale,  in  a  statute  foreclosure.  It  was  admitted  on  the  ar- 
gument that  the  rule  is  the  same  on  a  judicial  sale.  But  it  was 
contended  that  this  was  a  proper  case  for  the  court  to  interfere, 
and  upon  the  facts  shown  on  the  motion,  to  modify  the  general 
rule  and  direct  the  sale  to  be  made  in  parcels.  The  questions 
presented  for  decision,  then,  are  whether  the  appellant  has  a  right 
to  compel  the  sale  to  be  made  in  the  manner  stated  in  his  notice 
•  of  motion,  and  if  not,  whether,  as  a  favor  or  on  terms,  the  court 
should,  upon  the  facts  appearing  on  this  motion,  grant  this  ap- 
plication. Both  questions,  however,  may  be,  and  will  be  con- 
sidered together. 

There  are  several  distinctions  to  be  noted  between  the  facts 
presented  in  Lamberson  v.  Marvin,  and  those  appearing  here. 
There  the  mortgaged  premises  had  been  sold  to  various  persons, 
according  to  the  subdivisions,  on  which  houses  had  been  built, 
which  were  occupied  by  the  subsequent  purchasers.  The  ap- 
pellant here  is  a  mere  incumbrancer  by  judgment,  upon  the 
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equity  of  redemption.  He  has  merely  a  lien  upon  the  premises^ 
or  their  proceeds,  but  has  no  specific  interest  in  one  part  of  the 
lands  more  than  another,  or  in  any  part  of  theitf.  If  there  bo 
any  purchasers  of  parts  of  the  premises,  subsequent  and  sub- 
ject to  the  mortgage,  they  have  not  thought  their  equities  suf- 
ficient to  warrant  an  application  to  the  court. 

But  a  much  more  important  distinction  is  this  :  In  that  case 
the  whole  of  the  premises,  as  mortgaged,  were  embraced  in  the 
lots  as  subdivided,  and  would  be  embraced  in  the  sale  if  made 
in  parcels.  Here,  a  very  considerable  portion  of  the  mortgaged 
premises  had  been  laid  out  into  streets  by  the  mortgagor  since 
he  gave  the  mortgage  now  being  foreclosed ;  those  streets  are 
designated  on  the  map,  according  to  which  it  is  asked  that  the 
sale  be  made  ;  and  if  the  application  is  granted,  the  mortgagees 
will  be  absolutely  deprived  of  that  portion  of  the  mortgaged 
premises ;  they  will  be  prevented  from  subjecting  it  to  the  pay- 
ment  of  their  mortgage  d«bt.  By  the  mortgage  under  which 
this  sale  is  to  be  had,  the  whole  of  the  mortgaged  premises,  as 
well  as  the  parts  now  laid  out  in  streets  as  the  residue,  were 
pledged  for  the  payment  of  the  mortgage  debt.  The  lien  of  the 
mortgage  may  be  discharged  by  payment  of  the  mortgage  debt,  or 
by  the  consent  of  the  mortgagee.  If  there  be  any  other  method 
of  removing  it,  I  have  yet  to  learn  that  fact.  If  the  mortgagee 
Can  be  deprived  of  that  portion  of  the  mortgaged  premises,  now 
laid  out  into  streets,  which  from  the  map  would  seem  to  be  about 
one-tenth  of  the  whole,  why  may  he  not  be  of  a  still  larger  frac- 
tion ?  Why  may  not  the  streets  be  doubled  in  number  and  in 
width  1  and  what  is  the  limit  of  the  amount  which  the  mortgagee  ^ 
oan  be  compelled  to  give  up  in  this  mannw  ?  If  the  mortgagor, 
by  laying  out  streets,  can  withdraw  from  the  lien  of  the  mortgage 
a  part  of  the  premises,  can  he  take  another  part  for  a  park  or 
public  place — uiother  for  a  school  and  another  for  a  church  ? 
And  i(j  <m  the  equity  of  one  party,  he  must  relinquish  a  portion 
of  his  security,  shall  he  surrender  another  portion  on  the  equity 
of  another  ?  And  this  surrender  is  to  be  made,  not  for  his  own 
benefit,  or  for  the  purpose  of  paying  his  own  debt,  but  on  the 
motion  of  a  remote  incumbrancer,  for  the  purpose  of  raising  a 
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surplus  to  be  paid  oyer  to  him.  Nothing  of  that  kind  can  be 
done.  The  contract  of  the  parties  was,  that  in  case  of  non-pay- 
ment the  whole  of  the  land  should  be  sold.  No  court  has  any 
power  to  alter  or  impair  that  contract,  in  any  particular,  or  to 
direct  that  only  a  part  of  the  land  shall  be  sold,  and  the  rest 
shall  be  given  away,  or  dedicated  to  the  public 

It  is  no  answer  to  this  reasoning,  to  say  that  several  witnesses 
for  the  appellant  give  it  as  their  opinion  that  a  sale  in  parcels 
would  be  more  advantageoas  than  a  sale  in  gross,  and  that  on 
the  part  of  the  plaintiffs,  only  one  witness  gives  a  different 
opinion.  Some  of  the  witnesses  for  the  appellant  say,  in  their 
judgment,  a  sale  in  parcels  would  bring  sufScient  to  pay  the 
amount  due  on  the  decree ;  while  the  witness  for  the  plaintiffs 
states  his  belief  (a  belief  which  seems  founded  on  very  satisfac- 
tory reasons)  that  it  would  not.  All  this,  however,  is  mere  use- 
less speculation;  for  nothing  but  the  sale  itself  will  disclose  what 
sum  will  be  realized  on  the  sale.  The  rights  of  the  mortgagee 
are  absolute  and  sacred.  It  is  true  he  holds  the  land  only  as 
security  for  the  payment  of  his  debt;  and  when  that  is  paid, 
he  has  no  interest  in  the  premises.  If  the  present  application 
was  based  on  any  such  offer  as  the  payment  of  the  debt,  it 
would  be  entitled  to  the  favorable  consideratiou  of  the  court. 
It  is  the  right  of  the  mortgagee,  under  his  contract,  either  to 
have  his  whole  mortgage  debt  paid,  or  to  have  the  whole  of  the 
mortgaged  premises  exposed  for  sale  in  order  to  pay  it ;  and 
when  thus  exposed  for  sale,  if  others  do  not  bid  to  the  amount 
due  him,  he  has  a  right  to  buy  in  the  premises,  and  the  whole 
of  them,  in  satis&ction  of  his  debt. 

Strangers  may  think,  as  the  appellant  and  his  witnesses  seem 
to  do  in  this  ease,  that  it  is  better  for  the  mortgagee  to  give 
away  one-tenth  of  the  mortgaged  premises,  for  the  purpose  of 
enhancing  the  value  of  the  residue.  Every  mortgagee  who 
deems  that  to  be  for  his  interest,  will  doubtless  take  that  course 
with  his  own  property.  But  neither  the  appellant  nor  this 
court  can  compel  oth^r  persons  to  take  or  to  act  upon  such  view, 
or  can  judge  for  the  plaintiffs  what  would  best  promote  their 
interests.     For  even  if  the  stranger  would  give  more,  at  the 
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Bale,  for  nine-tenths  of  the  premises,  laid  out  in  lots,  than  for 
the  whole  land  undivided^  it  by  no  means  follows  that  the  mort- 
gagee would  do  the  same.  And,  as  already  said,  I  think  the 
mortgagee  has  a  clear  right  to  have  the  whole  of  the  mortgaged 
premises  exposed  for  sale,  and  to  bid  upon  them  to  the  full  amount 
of  his  debt ;  and  in  case  the  money  is  not  otherwise  made,  then 
to  take  back  the  entirety  of  the  property  pledged  for  the  pay- 
ment of  his  debt.  It  may  be  urged,  however,  that  this  inter- 
ference with  the  vested  rights  of  the  plaintiffs  is  more  apparent 
than  real,  and  that  by  proper  provisions  in  the  terms  of  sale, 
any  such  interference  may  be  preventedv  Is  this  so  ?  The 
sale  in  parcels  can  be  had  only  in  one  of  two  ways  ;  the  one  is, 
by  selling  the  property  in  lots,  but  expressly  reserving  and 
providing  in  the  terms  of  sale,  that  if,  by  a  sale  of  the  several 
lots,  the  amount  due  on  the  decree  be  not  realized,  then  that  the 
referee  proceed  to  sell  that  part  which  on  the  map  is  designated 
for  streets,  disencumbered  of  any  dedication  of  the  same  for 
streets.  No  court  would  ever  order  any  such  aale  as  that  to 
be  made  ;  for  no  person  would  buy  a  lot,  if  he  was  liable  to  be 
deprived  of  all  access  to  it  by  these  streets,  in  case  of  a  &ilnre 
to  raise  the  whole  amount  of  the  debt  by  a  sale  of  the  separate 
lots.  Such  a  provision  would  enable  the  mortgagees  to  buy  the 
whole  land  in  separate  parcels  at  their  own  prices.  Besides, 
would  any  such  reservation  be  effectual  ?  Would  not  the  pur- 
chaser of  one  of  these  lots,  if  the  plaintiffs  should  purchase 
the  surrounding  premises,  be  entitled  to  a  way  of  necessity 
over  them,  that  he  may  have  access  to  his  land,  and  derive 
some  benefit  from  it  ?  {See  Holmes  v.  Seely,  19  Wend.  609, 
510,  and  cases  there  cited.)  The  doubt  that  might  exist  on 
that  point,  is  a  sufficient  reason  for  not  directing  any  such 
sale  to  be  made.  The  other  method  of  conducting  the  sale 
would  be  by  omitting  to  make  any  such  reservation  of  the 
right  to  sell  the  streets  and  make  good  any  deficiency.  If  that 
reservation  was  not  made,  but  the  map  was  expressly  refer- 
red to  and  made  a  part  of  the  conditions  of  sale,  and  of  the 
conveyances  to  the  purchasers,  then  it  is  clear  the  plaintiffs 
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would  lose  the  right  to  sell  the  whole  premises,  however  neces- 
sary that  part  of  the  mortgaged  premises  might  be  to  complete 
the  satifaction  of  their  debt ;  and  if  all  reference  to  the  map 
were  omitted  from  the  terms  of  sale,  it  is  by  no  means  clear 
that  the  same  result  would  not  follow.  At  any  rate,  these  rela- 
tive rights  and  equities  of  the  purchasers  of  some  of  these  lots, 
and  of  the  plaintiffs  as  purchasers  of  the  residue,  and  of  the 
streets,  would  be  such  as  to  prevent  this  court  from  interfering, 
as  we  are  now  asked  to  do  by  the  appellant,  if  we  have  any 
discretion  to  exercise  upon  the  subject. 

If  it  be  objected  that  this  is  giving  an  undue  advantage  ta 
the  mortgagee,  or  is  harsh  to  his  debtor,  it  is  a  su£Scient  answer 
to  say,  such  is  the  contract  the  parties  have  made.  If  valid, 
the  court  must  enforce  it.     There  our  power  ends. 

It  may  be  that  this  is  one  of  a  not  unfrequent  class  of  cases 
where  the  party  who  has  fallen  into  dilBSculty  from  want  of  suf- 
ficient care  to  protect  his  own  rights  in  the  bargain,  has  ap- 
pealed to  the  law,  unsuccessfully,  for  redress.  The  hardship  of 
such  cases  has  never  yet  induced  the  court  to  make  new  bar- 
gains for  the  parties,  to  assume  powers  which  it  does  not  pos- 
sess, or  to  do  acts  which  are  contrary  to  the  dictates  of  justice, 
or  the  obligations  of  law. 

It  is  not  intended  to  intimate  that  in  this  instance  there 
is  any  wish  or  design  on  the  part  of  the  plaintiffs,  to  take  an 
unfair  advantage,  or  to  prevent  the  mortgaged  property  from 
being  sold  to  what  they  honestly  believe  the  best  advantage. 
I  am  abundantly  satisfied  that  their  conduct  hero  negatives  any 
such  suspicion.  For  they  consented  to  waive  the  pre-payment 
of  their  whole  debt,  to  which  they  would  have  been  entitled  in 
case  of  an  ordinary  subrogation  of  another  person  in  their 
stead,  and  on  being  secured  against  any  loss  by  a  sale  in  par- 
cels, to  permit  the  sale  to  be  made  in  that  manner.  When  it 
is  considered  that  the  mortgage  debt  is  now  upwards  of  $60,000, 
and  that  the  appellant  seeks  to  compel  them  to  raise  that  sum 
by  the  sale,  in  separate  parcels,  of  vacant  lots  on  Staten  Island, 
I  think  they  have  done  far  more  than  in  equity  could  have  been 
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required  of  them,  in  oflFering  to  take  security  to  the  amount  of 
only  one-third  of  their  debt  against  loss  from  a  sale  in  parcels. 
The  order  appealed  from  must  be  affirmed,  with  $10  costs. 

Emott,  J.,  concurred. 

Mitchell,  P.  J.,  dissented. 

Order  affirmed,  (a) 

[Kings  General  Term,  March  5,  1857.     MitcktU^  BirtUeye  and  Ematt, 
Justices.] 

(a)  An  appeal  from  this  decision  was  taken  to  the  ooart  of  appeals,  whidi 
appeal  was  dismissed  at  the  April  term,  1857. 


Powers  and  others  vs.  Barr  and  others. 

Where  land,  situated  within  the  bounds  of  any  city  or  village,  in  which  scTeial 
persons  are  interested,  is  ordered  by  the  supreme  court  to  be  sold,  under 
and  in  pursuance  of  the  act  of  May  26,  1841,  ''  to  authoriee  the  sale  of  real 
estate  in  certain  cases,  to  pay  assessments"  &c.,  or  under  the  act  of  April  12, 
1855,  '*  to  provide  for  the  due  apportionment  of  taxes  and  assessments, 
and  for  the  sale  of  real  estate  to  pay  the  same,"  one  parcel  taxed  or  assess- 
ed may  be  sold  by  the  referee,  to  satisfy  a  tax  or  assessment  on  a  difibrent 
parcel. 

The  power  of  sale  conferred  by  the  statute,  in  such  caaes,  is  Ibr  a  ^)ecial  and 
limited  purpose,  that  of  either  paying  the  taxes,  before  a  sale  fbr  taxes  takes 
place,  or  of  redeeming  from  such  a  sale  after  it  has  been  made,  or  both. 
When  these  purpose  have  been  subserved — when  the  taxes  and  assessments 
have  been  paid  and  satisfied — ^the  power  of  sale  is  gone.  The  remaining  land, 
therefore,  cannot  be  sold,  though  it  may  be  deemed  by  the  referee,  or  by 
all  ibe  parties,  to  be  more  advantageous  to  convert  the  land  into  money  ihan 
to  i-etain  the  same  unsold. 

No  extra  allowance  can  be  made  in  proceedings  under  those  statutes. 

CASE  submitted  for  the  opinion  of  the  court,  under  the  code. 
The  questions  submitted  arose  under  the  act  of  the  legis- 
lature, entitled  "  An  act  to  authorize  the  sale  of  real  estate 
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in  certain  cases  to  pay  assessments,  and  for  other  purposes," 
passed  May  26,  1841 ;  {Laws  of  1841,  ch.  341.  2  R.  S.  4tth 
ed.,  p.  353,  §  45.  &c. ;)  and  the  act  entitled  "  An  act  to  provide 
for  the  due  apportionment  of  taxes  and  assessments,  and  for  the 
sale  of  real  estate  to  pay  the  same,"  passed  April  12,  1855 ; 
{Laws  of  1855,  ch.  327,  p.  537 ;)  and  were  as  follows : 

1.  Can  any  parcel,  taxed  or  assessed,  be  sold,  under  the  judg- 
ment of  the  court,  to  satisfy  a  tax  or  assessment  on  a  different 
or  other  parcel  ? 

2.  After  enough  has  been  sold  to  satisfy  taxes  or  assessments, 
can  the  land  remaining  unsold,  be  sold  under  the  judgment,  if 
it  should  be  deemed  by  the  referee  more  advantageous  to  the 
parties  to  convert  the  same  into  money,  than  to  retain  the  same 
unsold  ? 

3.  Can  an  extra  allowance  be  made  in  proceedings  under 
that  act? 

John  A.  Loitj  for  the  plaintiffs. 

^  for  the  defendants. 

SiRDSEYE,  J.  It  is  evident  upon  a  comparison  of  the  two 
statutes,  that  the  first  section  of  chapter  321,  of  the  laws  of 
1855,  {p.  537,)  is  a  revision  of  the  first  section  of  chapter  341 
of  the  laws  of  1841.  It  would  seem  to  be  designed  as  a  sub- 
stitute for  it.  The  enumeration  of  the  cases  in  which  the  action 
to  apportion  or  satisfy  taxes  or  assessments  may  be  brought,  is 
much  more  full ;  the  nature  of  the  conflicting  interests  upon 
which  the  taxes  or  assessments  are  to  be  charged,  is  much  more 
precise.  And  all  the  provisions  in  regard  to  instituting  the 
proceedings  and  granting  relief,  are  not  only  adapted  to  the 
present  course  and  practice  of  the  courts,  but  are  made  much  more 
definite  and  dear ;  although  the  grant  of  power  in  the  two 
statutes  is  in  substance  the  same.  It  is  not  necessary  now  to 
inquire  whether  the  later  statute  operates  as  a  repeal  of  the 
prior  one,  as  all  the  questions  submitted  in  this  case  arise  as 
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well  upon  one  statute  as  the  other.  My  examiDation  will,  there- 
for e^  be  confined  to  the  act  of  1855. 

I  am  of  opinion  that  the  first  question  presented  must  be 
answered  in  the  afiSrmative.  This  will  follow  from  an  analysis 
of  the  section.  It  provides,  in  substance,  and  laying  aside  un- 
necessary particulars,  that  where  there  are  several  persons 
interested  in  any  real  estate  situated  in  any  city  or  village  in 
the  state,  and  such  real  estate  has  been  sold,  or  is  liable  to  be 
sold,  to  satisfy  any  tax  or  assessment  imposed  thereon,  then,  up- 
on an  action  brought  by  any  person  interested  in  the  real  estate, 
for  the  purpose  of  apportioning  the  tax  on  the  several  interests 
&c.,  this  court  have  certain  powers,  which  are  prescribed.  These 
are  :  1.  To  extend  the  time  of  redemption  of  any  .such  real 
estate  sold  for  the  taxes,  &c.,  to  a  period  not  exceeding  six 
months  from  the  entry  of  final  judgment  in  the  action.  2.  To  or- 
der a  sale  in  fee  simple  absolute,  of  stick  real  estate^  or  any  part 
or  parts  thereof.  This  sale  may  be  ordered,  for  the  purpose, 
first,  of  paying  such  tax  or  assessment,  or  2d,  of  redeeming 
the  real  estate  or  any  part  thereof.  The  court  have  also  power 
to  direct  the  proceeds  of  the  sale  to  be  applied  to  the  payment 
of  such  tax  or  assessment,  or  to  the  redemption  of  the  real  estate 
sold  therefor,  after  defraying  the  costs  and  expenses  of  the  ac- 
tion. The  court  have,  therefore,  the  power  to  sell  either  thci 
whole  real  estate,  or  any  part  or  parts  thereof.  This  power  is 
of  course  to  be  exercised  with  reference  to  the  circumstances  of 
each  case,  and  so  as  best  to  protect  and  promote  the  interests 
of  the  parties  concerned  in  the  property. 

When  this  sale  takes  place,  whether  it  be  of  the  whole  real 
estate,  or  only  of  some  part  or  parts  thereof,  it  is,  in  the  lan- 
guage of  the  statute,  "  to  pay  such  tax  or  assessment,"  that  is, 
for  the  purpose  of  paying  such  tax  or  assessment.  The  tax  or 
assessment  which  is  thus  to  be  paid  is  the  one  previously  men- 
tioned in  the  section,  and  there  stated  to  be  ''  any  tax  or  assess- 
ment imposed"  on  any  real  estate  wherein  several  persons  are 
interested  in  the  manner  defined  in  the  statute.  So  the  court 
may  direct  any  part  to  be  sold  in  fee.  for  the  purpose  of  redeem- 
ing either  the  whole  real  estate  thus  jointly  owned,  or  any  part 
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tliereof,  which  may  have  been  sold  by  the  authority  of  the  city, 
for  the  taxes.  While  the  power  of  the  court  to  order  a  sale  in 
fee,  extends  to  the  whole  or  any  part  of  the  real  estate,  the 
power  is  given  of  applying  the  proceeds  of  the  sale,  either  to 
the  payment  of  the  taxes  on  the  whole  of  the  real  estate,  or  to 
the  redemption  either  of  the  whole  or  of  any  part  of  the  real 
estate  which  may  have  been  sold  by  the  city  for  the  taxes. 

To  illustrate.  It  is  my  opinion  that  if  several  persons  are 
interested  in  ten  dwelling  houses  and  lots  in  a  city — some  own- 
ing estates  in  possession,  and  some  in  reversion  or  remainder, 
and  some  on  the  happening  of  contingencies — and  if  all  the 
houses  are  subject  to  taxes  or  to  assessments,  or  to  both,  for  which 
they  are  liable  to  be  sold  for  a  term  of  years ;  and  if  one  or 
more  of  the  houses  have  in  fact  been  sold  for  a  term  of  years  by 
the  authority  of  the  city,  for  the  purpose  of  satisfying  such  taxes 
or  assessments  as  have  been  imposed  upon  that  particular  house 
or  houses ;  then,  in  an  action  like  the  present,  the  court  may 
order  a  sale  of  all  the  houses,  if  that  be  necessary,  and  if  it  be 
not,  then  of  so  many  of  them  as  may  be  necessary  to  pay  all  the 
taxes  and  assessments  imposed  on  all  the  houses,  and  to  redeem 
as  many  of  them  as  may  have  been  sold  for  the  taxes  or  assess- 
ments by  the  authority  of  the  city.  The  sale  may  be  of  any 
of  the  houses,  which  it  will  be  the  most  for  the  good  of  the  sev- 
eral persons  interested  therein  to  sell.  If  it  should  happen  that 
the  parties  in  interest  have  different  shares  or  estates  in  differ- 
ent parcels  of  the  land,  then  another  and  more  diflScult  question 
may  be  presented.  I  do  not  understand  that  it  arises  in  the 
present  case.  It  will  be  time  enough  to  decide  it,  when  it  does 
necessarily  arise. 

What  has  been  already  said,  answers  substantially  the  second 
inquiry.  The  power  of  sale  conferred  by  the  statute  is  for  a 
special  and  limited  purpose ;  that  of  either  paying  the  taxes, 
before  a  sale  for  taxes,  or  of  redeeming  from  such  a  sale  after  it 
has  been  made,  or  both.  When  these  purposes  have  been  sub- 
served— when  the  taxes  and  assessments  have  been  paid  and 
satisfied — then  the  power  of  sale  is  gone.  The  remaining  land 
cannot  be  sold,  though  it  may  be  deemed  by  the  referee,  or  by 
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all  the  parties,  more  advantageoas  to  oonyert  the  land  into 
money,  than  to  retain  the  same  unsold. 

The  statutes  in  regard  to  actions  for  partition  hare  provided 
for  nearly  every  possible  case  of  that  kind.  If  they  have  not, 
then  the  legislature  must  be  asked  to  intervene  again.  For  it 
seems  to  me  clear  that  they  intended  in  the  act  in  question  only 
to  provide,  as  is  stated  in  its  title,  "  for  the  due  apportionment  of 
taxes  and  assessments,  and  for  the  sale  of  real  estate  to  pay  the 
same." 

8.  I  do  not  see  how  any  allowance  can  be  made  under  §i  308 
and  809  of  the  code,  in  an  action  under  this  act  The  action  is 
not  for  the  partition  of  real  property.  The  proceedings  are  not 
to  compel  the  determination  of  claims  to  real  property.  {Bridges 
V.  Miller,  2  Duer,  683.)  The  action  bears  some  analogy  to 
one  brought  for  the  foreclosure  of  a  mortgage.  It  is  brought  to 
foreclose  a  lien.  The  case  may  also  very  well  be,  as  this  seems 
to  be,  bpth  difficult  and  extraordinary.  But  the  controlling 
reason  why  there  can  be  no  allowance  is  that  there  is  no  claim 
or  recovery,  upon  the  amount  of  which  the  allowance  can  be 
calculated.  The  lien  or  incumbrance  which  is  foreclosed  is  not 
held  by  the  plaintiff,  but  by  a  stranger.  Neither  party  to  the 
action  recovers  a  judgment  against  the  other,  within  the  mean- 
ing of  the  code ;  of  course  neither  party  can  have  the  allowance 
created  by  the  code. 

It  seems  to  be  a  hardship  that  in  a  case  involving  so  much 
labor  as  this  has  done,  the  party  who  has  necessarily  employed 
the  attorney  should  recover  only  the  specific  costs  fixed  by  the 
code.  But  that  is  a  consideration  for  the  legislature,  not  for 
the  courts.  It  is  better  that  such  rare  and  infrequent  hard- 
ships should  be  borne,  till  the  legislature  provide  a  remedy, 
than  for  the  court  to  seek  to  provide  that  remedy  by  harsh  or 
strained  constructions  of  the  law,  or  by  the  exercise  of  doubtM 
powers. 

[Kivos  Bpscul  Tsrm,  March  28, 1867.    Btrdseyt,  Jostioe.] 
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Eetcham  and  othen  vs.  Woodruff,  executor,  &c. 

The  power  of  ibe  sapreme  oowt  U>  review  or  Tacaie  an  award  made  utder  a 
sabmiasion  parsuant  to  the  statatei  (2  R.  S.  541,  ^  1|)  is  limited  to  that  conftr- 
red  by  the  plain  words  of  the  statute.  The  award  is  final  in  every  case  where 
there  has  not  been  either  misbehavior  or  mistake,  on  the  part  of  the  ar- 
bitratoiB. 

Thns  where  parties  submitted  a  coDtroversy  to  arbitration,  by  a  snbmisBton 
whidi  provided  that  a  Judgment  of  the  supreme  court  should  be  rendered 
upon  the  award,  and  the  arbitrator  made  his  award  in  favor  of  the  plaintifb, 
and  Judgment  was  entered  thereon ;  and  the  defendant  made  no  motion  to 
vacate  or  modify  the  award  for  any  of  the  causes  specified  in  the  statute,  but 
appealed  flrom  the  Judgment;  it  was  hdd  that  he  could  not  review  the  award 
upon  the  merits,  by  serving  a  case  which  stated  the  testimony  betoe  the  ar- 
bitiator,  and  his  decisions  thereon,  and  the  defendant's  exceptions  thereto. 
All  the  testimony  and  the  proceedings  had  before  the  arbitrator,  at  the  heai^ 
ing,  were  accordingly  struck  out . 

rIE  parties  submitted  a  oontroyersj  existing  between  them 
to  arbitration ;  and  in  the  submission  provided,  pnrsaant  to 
Btatate,  (2  R.  S.  641,  i  1,)  that  a  judgment  of  this  court  should 
be  rendered  upon  the  award  made  pursuant  to  such  submission. 
The  arbitrator  made  his  award  in  fayor  of  the  plaintiffs,  and 
judgment  was  entered  up  thereon  in  their  fayor,  at  a  special 
term  of  the  court  held  in  Dutchess  county.  The  defendant 
made  no  motion  to  vacate  or  modify  the  award  for  any  of  the 
causes  specified  in  the  10th  and  11th  sections  of  the  statute 
respecting  arbitrations,  (2  R.  8.  542.)  But  he  appealed  from 
the  judgment  rendered  at  special  term,  to  the  general  term ; 
and  he  served  a  ^case,"  stating  the  testimony  before  the  arbi- 
trator, (who,  in  it,  was  called  the  referee,)  and  his  decisions 
thereon,  and  the  defendant's  exceptions  to  such  decisions,  in  the 
same  manner  as  if  he  were  moving  to  review  the  report  of  a 
referee  appointed  by  the  court  in  an  action,  pursuant  to  the 
code  of  procedure,  and  the  rules  of  the  court.  The  plaintiffs 
proposed  as  an  amendment  to  the  case,  to  strike  out  every  thing 
but  the  judgment  roll ;  that  is,  all  the  testimony  and  proceed- 
ings had  before  the  arbitrator  at  the  hearing. 


24b       147 
169  NY^499 

"lib     m 

88Mis^585 


148  OASES  IN  TDE  SUPREME  COURT.  ** 

Ketcham  v.  Woodruff. 
C  W.  Sandford,  for  the  defendant. 

Geo,  G.  Reynolds,  for  the  plaintiffs. 

BiRDSEYE,  J.  The  statute  of  9  and  10  William  3d,  ch.  15, 
which  was  substantially  enacted  in  our  state,  by  the  act  of 
February  28,  1791,  (1  R.  L,  125,)  declared  that  the  parties  to 
an  arbitration  might  provide  in  their  submission,  that  it  should 
be  made  a  rule  of  court ;  and  that  the  performance  of  the  award 
might  be  enforced  by  attachment  where  the  submission  was 
made  a  rule  of  court ;  unless  it  should  be  made  to  appear  on 
oath,  to  such  court,  that  the  arbitrators  or  umpire  misbehaved 
themselves,  or  that  such  award,  arbitration  or  umpirage  was 
procured  by  corruption  or  other  undue  means.  Prior  to  these 
statutes,  awards  were  not  examinable  into  in  a  court  of  law,  at 
all )  and  even  in  case  of  corruption,  relief  could  be  sought  only 
in  equity.  And  after  the  statutes  the  power  of  a  court  of  law 
was  held  only  to  extend  to  those  submissions  which  were  made 
a  rule  of  court  under  the  act.  {See  Emmet  v.  Hojft.  17  Wend. 
413,  and  authorities  there  cited,)  The  principle  of  these  de- 
cisions was  clear.  The  parties  having  chosen  judges  of  their 
own,  and  agreed  to  abide  by  their  decision,  were  held  to  their 
agreement,  and  compelled  to  perform  the  award.  When  the 
statute  authorized  the  successful  party  to  resort  to  the  court 
for  aid  in  enforcing  obedience  to  the  award,  instead  of  relying 
upon  the  tedious  and  difScult  remedy  of  action  on  the  submiss- 
ion and  award,  the  court  were  by  statute  vested  with  power  to 
set  aside  any  arbitration  or  umpirage,  procured  by  corruption 
or  undue  means.  The  power  of  the  court  was  derived  solely 
from  the  statute,  and  it  was  uniformly  held  to  be  limited  to  that 
conferred  by  the  plain  words  of  the  statute.  Nothing  but  cor- 
ruption or  gross  partiality  would  justify  the  court  in  interfering. 
{8  John.  869.    9  id.  212.) 

The  provisions  of  the  10th  and  11th  sections  of  the  statute 
respecting  arbitrations,  somewhat  enlarged  the  powers  of  the 
court  in  which  judgment  was  to  be  entered  upon  the  award.  But 
the  terms  of  these  sections,  and  the  notes  of  the  revisers  there- 
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on,  show  that  it  was  intended  only  to  confer  a  limited  authority 
upon  the  courts  ]  and  to  make  the  award  final  in  every  case 
where  there  was  not  either  misbehavior  or  mistake.  Such  has 
been  the  uniform  construction  put  upon  the  revised  statutes  by 
the  courts. 

In  Smith  v.  Cutler,  (10  Wend.  689,)  it  was  held  that  the 
court  could  not  intermeddle  with  an  award  of  arbitrators  on  the 
merits,  except  to  modify  it  where  there  is  an  evident  miscalcu- 
lation of  figures,  or  mistake  in  the  description  of  persons,  &c. ; 
that  the  court  had  no  power  to  correct  an  error  in  judgment 
in  the  arbitrator,  but  only  such  misconduct  and  misbehavior  as 
implied  an  intention  to  do  wrong.  And  it  was  said  that  it 
could  never  have  been  the  intention  of  the  legislature  that  this 
court  should  sit  in  review  upon  the  decisions  of  all  the  arbitra- 
tors in  the  state.  The  same  views  were  expressed  in  Emmet  v. 
Hoyty  {ubi  supra^)  and  the  decision  of  arbitrators  was  held  to 
be  conclusive,  as  well  in  respect  to  questions  of  law  as  questions 
oi  fact. 

The  present  application,  it  is  conceded,  is  an  attempt  to  re- 
view the  decision  of  the  arbitrator  upon  the  merits.  It  does  not 
proceed  upon  the  ground  of  any  misconduct,  misbehavior  or  mis- 
take. The  remedy  sought  is  not  open  to  the  party.  The  re- 
vised statutes  do  indeed  provide  for  reviewing  by  writ  of  error  the 
judgment  upon  an  award,  (2  R.  S.  543,  i§  16, 17 ;)  and  it  would 
seem  that  the  present  appeal  is  substituted  for  the  old  writ  of 
error,  where  such  a  review  is  now  sought.  {Code,  §  323.)  For 
the  proceeding  by  judgment  upon  an  award  was  a  special 
proceeding  in  a  civil  case.  {See  the  title  to  part  3  of  the 
Revised  Statutes,  2  R.  S.  164.  and  the  title  to  ch.  8,  of  part 
3  of  ditto,  2  R.  S.  444.)  And  the  "  civil  case"  of  the  third 
part  of  the  revised  statutes  has,  no  doubt,  now  become  the 
"  action"  described  in  subdivision  1,  of  section  1  of  the  code. 

But  upon  the  writ  of  error  provided  by  the  revised  statutes, 
nothing  could  be  reviewed  except  the  decision  of  the  court  upon 
the  application  to  vacate  or  modify  the  award.  The  statute 
clearly  contemplates  this,  when  in  §  17  it  provides,  that  when 
any  writ  of  error  shall  be  brought  on  such  a  judgment,  certi- 
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fied  copies  of  the  original  affidavits  upon  which  any  application 
in  relation  to  such  award  was  founded,  and  of  all  other  papers 
relating  to  such  application,  shall  be  annexed  to,  and  form  a 
part  of,  and  be  returned  with,  the  record  of  the  judgment. 
The  court  to  which  the  writ  of  error,  (or,  now,)  the  appeal 
shall  be  returned,  is  then  to  examine  the  decision  made  upon 
the  application  to  vacate  or  modify  the  award.  If  the  motion 
below  was  to  vacate  the  award,  and  the  appellate  court  sees 
that  there  was  misconduct  or  misbehavior,  the  judgment  will  be 
reversed  ;  otherwise  it  will  be  affirmed.  If  the  application  be- 
low was  to  modify  or  correct  the  award,  and  the  appellate  court 
perceives  that  there  has  been  an  evident  mistake  in  a  calcula- 
tion or  description ;  or  that  the  award  has  fallen  short  or  ex- 
ceeded the  submission,  the  judgment  may  be  modified  or 
amended,  according  to  justice. 

The  defendant's  proceeding  in  the  present  case  for  the  pur- 
pose of  reviewing  the  award  of  the  arbitrator,  is  unauthorized 
by  law,  and  the  amendment  proposed  must  be  allowed,  and  the 
statement  of  the  testimony  before  the  abitrator,  and  his  decis- 
ions thereon,  and  the  exceptions  thereto,  must  be  stricken  out. 

[Kings  Spscial  Term,  March  28, 1867.    BfrtUeyt,  Jiutloe.] 


VooRHiEs  VS.  VooRHiEs  and  others. 

Before  salt  can  be  broaght  by  an  individual  to  reooyer  the  poooeflrion  of  lands 
conveyed  by  him  durinf?  his  infkncy,  he  mnst  make  an  entiy  upon  the  laods 
and  execute  a  second  deed  to  a  third  person ;  or  do  some  other  act  of  equal 
notoriety  in  disaffirmance  of  the  first  deed,  such  as  demanding  possession,  or 
giving  notice  of  an  intention  not  to  be  bound  by  the  first  deed. 

Under  the  present  system  of  pleading,  this  act  of  disaffirmance  must  be  aveired 
in  the  complaint,  and  is  necessary  to  be  proved. 

The  conveyance  of  an  infant  will  not  bo  ratified  by  a  bare  recognition  (^h,  or  a 
silent  acquiescence  in  it,  fbr  any  time  less  than  the  period  of  statutory  limitation. 

If  it  appeal's  from  the  complaint  that  the  plaintifil'has  suflered  twenty  years  after 
he  arrived  at  his  nujority  to  pass  by  before  bringing  suit  to  recover  poBsessioii 
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of  land  ooDTeyed  by  him  during  in&nqr,  it  teems  this  is  an  objection  to  bo 
taken  adyantage  of  by  answer,  and  not  by  demnirer. 
Where  an  infant  conyeys  one  tract  of  land  by  deed  to  one  person,  and  another 
tract  by  a  separate  deed  to  another  person,  and  the  latter  has  granted  portions 
of  the  land  imrdiased  by  him  to  seyeral  purchasers,  the  inlknt,  after  becoming 
<^age,  cannot  bring  a  joint  action  against  both  of  his  grantees  and  against  the 
purchasers  ih>m  one  of  such  grantees,  to  recoyer  possession  of  the  pramises. 

DEMURRER  to  complaint.  The  complaint  alleged  that 
heretofore,  to  wit,  about  the  year  1881,  Jacobus  I.  Voorhies, 
of  the  town  of  Gravesend,  Kings  county,  died  intestate,  leaving 
him  surviving  five  children,  viz.  John  L  Voorhies,  Jacobus  I. 
Voorhies,  William  Voorhies,  Barnardus  Voorhies  and  Stephen 
I.  Voorhies,  the  plaintiff  in  this  action,  his  only  children  and 
heirs  at  hw.  The  plaintiff  further  alleged,  that  at  the  time  of 
the  decease  of  his  father  he  was  of  the  age  of  fifteen  years  "  or 
thereabouts,^^  and  as  one  of  the  heirs  of  his  fiither,  he  was  enti- 
ded  to,  and  became  possessed  of,  the  one  equal  undivided  fifth 
part  of  certain  premises  described  in  the  complaint ;  that  as 
such  in&nt  he  had  no  guardian,  and  that  on  or  about  the  first 
day  of  February,  1834,  he,  the  plaintiff,  being  then  young  and 
inexperienced,  of  about  the  age  of  nineteen  years,  and  having  no 
guardian,  or  other  person,  to  direct  or  advise  him,  he,  in  con- 
sideration of  the  sum  of  $2100,  joined  with  his  brothers  in  two 
separate  deeds  of  conveyance,  by  which  he  conveyed  to  his 
brother  Barnardus,  one  of  the  defendants,  his  one  equal  undi- 
vided fifth  part  of  the  premises  described  in  the  complaint  as 
parcel  No.  1,  and  to  his  brother  William,  another  of  the  defend- 
ants, his  one  equal  undivided  fifth  part  of  parcel  No.  2,  which 
said  deeds  were  recorded  in  the  register's  office  of  the  county 
of  Kings,  on  the  8th  of  February,  1854.  The  plaintiff  alleged 
that  his  share  of  the  premises  so  conveyed  was  worth  a  great 
deal  more  than  what  he  received,  and  as  he  was  informed  and 
believed  his  share  of  the  said  two  parcels  was  worth  at  least  the 
sum  of  $16,000.  That  Barnardus  Voorhies  was  still  in  posses- 
sion of  said  parcel  No.  1,  but  that  William  Voorhies,  the  other 
grantee,  had  since  sold  p<»*tions  of  parcel  No.  2  to  John  Van- 
derbilt,  William  Grevel,  Jacobus  L  Voorhies,  Patrick  McElroy 
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and  James  Mcllvany,  the  other  defendants.  The  plaintiff  fur- 
ther alleged  that  he  had  not  at  any  time  since  he  arrived  at 
majority  confirmed  the  sale  of  either  of  said  parcels  of  land  nor 
made  any  disposition  of  said  two  parcels  of  land,  nor  any  part 
thereof,  other  than  the  two  deeds  above  mentioned.  And  that 
the  defendants  are  now  in  possession  of  the  said  real  estate, 
claiming  title  thereto  or  some  interest  therein  or  lien  thereupon, 
but  unlawfully,  as  he,  the  plaintiff,  submitted  and  insisted,  and 
that  they,  the  said  defendants,  unlawfully  withhold  possession 
from  the  plaintiff.  He  therefore  asked  that  the  said  conveyances 
might  be  declared  to  be  null  and  void  as  against  him,  and  that 
he  might  be  put  in  possession  of  his  one  equal  undivided  fifth 
part  of  said  two  parcels  of  land,  upon  his  bringing  into  court 
the  amount  received  by  him,  to  wit,  the  sum  of  $2100,  with 
legal  interest,  and  that  the  defendants  might  be  adjudged  to 
pay  to  him,  the  plaintiff,  damages  for  the  unlawful  withholding 
of  the  same  in  the  sum  of  $10,000  besides  the  costs  of  this  ac- 
tion ;  and  for  such  other  and  further  relief,  &c. 

To  this  complaint  the  defendants  William  Voorhies  and  Bar- 
nardus  Voorhies  demurred,  on  the  grounds,  1.  That  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  them, 
or  either  of  them ;  and  2.  That  several  causes  of  action  were 
improperly  united.  The  other  defendants  also  joined  in  a  de- 
murrer, assigning  the  same  causes  of  demurrer  as  those  above 
mentioned. 

J,  A.  Lottj  for  the  defendants. 

H.  B.  Fenton,  for  the  plaintiff. 

BiRDSEYE,  J.  The  conveyances  made  by  the  plaintiff  dur- 
ing his  infancy  were  merely  voidable,  not  void.  Such  is  now 
the  decided  weight  of  authority.  {See  Bool  v.  Mix,  17  Wend* 
119  ;  Dominick  v.  Michael,  4  Sandf.  418 ;  1  Parsons  on  Can. 
243,  4,  note  e  ;  275,  w.  /.)  It  is  also  clear  that  before  suit  can 
be  brought  for  the  recovery  of  the  possession  of  lands  conveyed 
in  infancy,  the  party  must  make  an  entry  upon  the  lands  and  exe- 
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cute  a  second  deed  to  a  third  person,  or  do  some  other  act  of 
equal  notoriety  in  disaffirmance  of  the  first  deed,  such  as  de-' 
mandiiijg  possession  or  giving  notice  of  an  intention  not  to  be 
bound  by  the  first  deed,  or  an  action  cannot  be  maintained. 
{Bool  V.  Mixj  supra.  Dominirk  v.  Michael  4  Sandf.  420, 1.) 
In  the  latter  case  it  was  said,  as  seems  to  be  clearly  correct 
upon  principle,  that  under  the  present  system  of  pleading  this 
act  of  disaffirmance  must  be  averred,  and  is  necessary  to  be 
proved.  I  think  the  want  of  £his  allegation  makes  the  com- 
plfiiint  fatally  defective.  The  facts  stated  in  the  complaint  show 
that  the  plaintiff's  grantees  have  been  in  the  undisturbed  pos- 
session of  the  lands  for  upwards  of  twenty-two  years.  This  pos- 
session has  been  lawful.  Though  the  deeds  were  subject  to 
avoidance  after  the  plaintiff  had  attained  full  age,  yet  till  such 
avoidance  they  were  valid,  and  protected  his  grantees  in  the 
occupancy  of  the  lands.  It  is  unjust  to  permit  their  grantor  to 
turn  that  lawful  possession  into  a  wrongful  one,  without  any  no- 
tice or  demand  whatever.  Especially  where,  as  in  this  case,  it 
is  averred  that  the  plaintiff  received  and  still  keeps  the  full  con- 
sideration for  the  land,  as  expressed  in  his  deed,  does  it  seem 
just  that  before  commencing  his  action  he  should  in  some  man- 
ner notify  his  grantee  of  his  intention  not  to  abide  by  the  deed. . 
It  would  seem  now  settled  that  the  conveyances  of  an  infant/ 
•re  not  ratified  by  a  bare  recognition  of  them,  or  a  silent  acqui-f 
escence  in  them,  for  any  period  less  than  the  period  of  statutory! 
limitation.  {Parsons  on  Cont,  273.  n.  i)  The  criticism  of  the 
defendants'  counsel,  that  from  the  great  looseness  of  the  allega- 
tions of  the  complaint  respectipg  the  plaintiff's  age,  it  may  well 
be  that  the  period  of  limitation  had  gone  by,  since  the  plaintiff 
became  of  age,  is  well  taken.  But  though  from  the  frame  of  the 
complaint  it  may  be  that  the  plaintiff  had  suffered  twenty  years 
of  his  majority  to  pass  by,  before  bringing  suit,  still  it  may  be 
otherwise.  That  fact  is  only  left  in  doubt.  It  does  not  clearly 
appear  either  way.  And  if  it  did,  I  apprehend  that  it  is  an  ob- 
jection to  be  taken  advantage  of  by  answer,  and  not  by  demurrer. 

The  second  ground  of  demurrer  is  also  well  taken,  I  think. 
The  infant  conveyed  one  tract  of  land  by  one  deed  to  one  per- 
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son,  and  by  a  separate  deed  conveyed  another  tract  to  another 
person  :  the  latter  has  granted  portions  of  the  land  purchased 
by  him  to  five  other  persons.  And  the  plaintiff  now  brings  this 
action  against  both  of  his  grantees,  and  against  the  five  purchasers 
from  one  of  those  grantees.  The  two  conveyances  were  entirely 
separate  and  distinct.  There  is  no  warrant  for  bringing  one 
action  to  avoid  them  both  together ;  for  the  facts  as  to  the  rati- 
fication or  avoidance,  of  them  might  be  equally  distinct.  Whether 
or  not  one  action  could  be  maintained  against  the  one  grantee 
and  the  subsequent  purchasers  from  him,  on  the  ground  that  the 
suit  is  substantially  for  a  redemption  of  the  premises,  and  that 
all  these  parties  are  entitled  to  share  in  the  consideration  money 
to  be  paid  back  by  the  plaintiff,  and  must  therefore  be  before 
the  court,  so  that  their  rights  to  the  money  may  be  settled,  I 
am  of  opinion  that  inasmuch  as  the  deeds  of  the  infant  were  dis- 
tinct, one  action  cannot  be  maintained  against  both  grantees 
to  avoid  the  deeds  and  recover  back  the  lands. 

Judgment  must  be  rendered  for  the  defendants  on  the  demur- 
rer, with  costs.  And,  upon  the  facts  of  this  case,  it  would  seem 
that  no  leave  to  amend  should  be  granted.  It  would  be  una- 
vailing. And  were  not  that  so,  the  action  is  one  that  deserves 
no  favor  at  the  hands  of  the  court. 

[KiNOs  Spscial  Term,  March  23^  1857.    Bird»eye,  Justioe.] 


WiNFiELD  VS.  Bacon  and  Comstock. 

A  receiver,  who  has  obtained  authority  from  tho  court  to  sue,  is  not  only  author- 
ized but  bound  to  proceed  with  his  action,  and  ho  is  not  to  be  restrained  by 
injanction  out  of  another  court,  or  by  noiaking  him  a  party  to  a  new  action  and 
obtaining  an  ii^unctipn  against  him. 

The  proper  method  of  restraining  him  when  engaged  in  the  discharge  of  his  offi- 
cial trust,  is  by  application  to  the  court  whose  oflQcer  he  is,  for  instructions. 

As  a  general  rule,  a  defendant  who  has  an  equitable  defense  to  an  action,  being 
now  authorized  to  set  it  up  by  answer,  is  boimd  to  do  so,  and  he  will  not  l^ 
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invmitled  to  bring  a  separate  action  merely  for  the  porpoee  of  rartraiiiing  the 
prosecution  of  another  action  pending  in  the  same  courtw 

Nor  can  one  court,  in  this  state,  rightfully  enjoin  a  defendant  from  proceeding 
in  a  suit  in  another  court  of  the  statej  having  equal  power  to  grant  the  relief 
sought  by  the  complaint 

A  receiyer,  having  a  Amd  in  his  hands,  realised  fW>m  a  sale  of  land,  to  which 
there  are  two  claimants,  each  (^  whom  has  commenced  a  separate  action 
against  him  in  respect  to  that  fund,  and  obtained  an  injunction  to  prevent  him 
from  paying  it  over,  may  bring  an  action,  in  the  nature  of  a  bill  of  interpleader, 
against  the  rival  claimants,  to  compel  them  to  interplead  and  settle  their 
rights  between  themselvea 

MOTION,  by  the  defendant  Comfltock,  to  dissolye  an  injunc- 
tion. Early  in  1853,  an  action  was  brought  in  this  court, 
by  Eckerson  &  Dominick,who  were  judgment  creditors  of  Gott- 
fried Vallmer,  having  an  execution  on  their  judgment  returned 
unsatisfied,  against  Gottfried  Vallmer,  and  John  A.  Vallmer 
and  his  wife.  Gottfried  Vallmer  did  not  answer  in  the  action, 
but  John  A.  Vallmer  appeared  and  answered,  and  the  cause  was 
referred.  The  referee,  after  hearing  the  testimony,  made  his 
report,  finding  that  Eckerson  &  Dimick  were  such  judgment 
and  execution  creditors  of  Gottfried  Vallmer.  That  Gottfried 
being,  on  the  30th  of  June,  1851,  the  owner  of  a  farm  of  land 
in  Deer  Park,  Orange  county,  on  that  day  conveyed  the  same 
by  deed,  in  which  his  wife  united,  to  Samuel  &  John  P.  Fowler. 
That  this  deed  was  made  for  the  purpose  of  securing  an  indebt- 
edness of  about  $1000,  then  due  from  Gottfried  to  the  Fowlers, 
and  with  an  express  agreement  between  the  Fowlers  and  Gott- 
fried, that  on  Gottfried's  paying  that  indebtedness,  the  Fowlers 
should  convey  the  premises  to  him  or  to  any  person  whom  he 
might  appoint.  That  on  the  21st  of  July,  1851,  Samuel  Fowler 
and  wife  and  John  P.  Fowler  conveyed  said  lands  to  John  A. 
Vallmer,  at  the  request  of  Gottfried  Vallmer,  and  pursuant  to 
the  agreement  so  made  between  him  and  said  Fowlers.  That 
to  secure  the  said  debt  so  due  to  the  Fowlers,  John  A.  Vallmer, 
at  the  time  of  the  conveyance  of  the  farm,  gave  back  his  bond 
and  a  mortgage  on  the  farm  to  said  Fowlers  for  $1000,  that 
being  the  amount  of  their  debt ;  John  Vallmer's  wife  joining  in 
the  mortgage.    This  mortgage  has  been  assigned  to  the  pres- 
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ent  defendant,  Daniel  P.  Bacon ;  and  the  action  of  Bacon,  here^ 
inafter  mentioned,  was  brought  for  the  purpfose  of  foreclosing 
that  mortgage.  The  report  further  found  as  »  fact,  that  Gott- 
fried Vallmer  procured  John  A.  Vallmer  to  take,  and  John  A, 
Vallmer  did  take  the  conveyance  from  the  Fowlers,  with  the 
fraudulent  purpose  of  hindering  and  delaying  Gottfried  Vallmer's 
creditors,  in  the  collection  of  their  just  debts  against  him ;  that 
the  lands  were,  at  the  time  of  the  conveyance  to  John  A.  Vall- 
mer, worth  much  more  than  the  incumbrances  then  on  the  prop- 
erty, including  the  mortgage  to  the  Fowlers.  That  John  A- 
Vallmer,  after  the  conveyance  to  him,  entered  into  the  possess- 
ion, and  received  the  rents,  issues  and  profits  thereof;  that  after 
taking  possession,  he  paid  a  mortgage  on  the  lands,  subject  to 
which  they  had  been  conyeyed  to  the  Fowlers  and  to  him  ;  and 
also  made  various  repairs  and  permanent  improvements  on  the 
premises  ;  and  that  after  deducting  the  rents  and  profits  of  the 
lands  which  he  had  received,  there  was  still  due  to  him  on  these 
accounts  the  sum  of  $2062.55,  which  he  was  entitled  to  have 
reimbursed  to  him.  The  report  then  proceeded  to  adjudge  and 
determine  that  John  A.  Vallmer  Btood  seised  of  the  lands  as 
trustee  for  the  plaintiffs  in  that  action^  and  other  creditors  of 
Gottfried  Vallmer.  That  a  receiver  of  the  property  be  appoint- 
ed, to  whom  John  A.  Vallmer  and  wife  should  convey  the  lands ; 
that  the  receiver  should  sell  the  lands  at  public  auction,  and  out 
of  the  proceeds  pay,  first,  the  costs  and  expenses  of  the  sale,  and 
his  own  fees  and  commissions  ;  second,  that  he  pay  to  said  John 
A.  Vallmer  the  said  sum  of  $2062.55,  being  the  balance  due 
him  for  his  advances  in  taking  up  the  mortgage  aforesaid  and  in 
making  the  improvements  and  repairs  on  the  premises ;  that  he 
take  John  A.  Vallmer's  receipt  for  the  payment  and  file  it  with 
his  final  report ;  third,  that  he  pay  to  the  then  plaintiffs,  Eck- 
erson  and  Dimmick,  the  amount  of  their  judgment  against  Gott- 
fried Vallmer,  with  their  costs  in  that  action ;  and  that  he  bring 
the  remainder  of  the  money  into  court,  and  deposit  it  with  the 
clerk  of  Orange  county,  to  abide  the  order  of  the  court. 

At  a  special  term  held  at  Newburgh,  on  the  3d  of  July,1854, 
this  report  was  confirmed^  and  judgment  in  pursuance  of  its 
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findings  and  determinations  was  entered ;  the  present  plaintiff, 
Charles  H.  Winfield,  being  in  that  judgment  appointed  the  re^ 
ceirer  of  the  lands  in  question.  Pursuant  to  that  judgment, 
and  on  the  20th  of  November,  1855,  John  A.  Vallmer  and  wife 
conveyed  the  premises  to  Mr.  Winfield  as  receiver ;  who,  on  the 
19th  of  February.  1856,  sold  the  lands  under  the  judgment,  at 
auction,  for  $3100.  Before  the  receiver  could  pay  over  to  John 
A.  Vallmer  the  $2062.55,  due  to  him  under  the  judgment,  one 
Boehringer,  claiming  to  be  a  creditor  of  his,  and  to  have  an 
equitable  lien  on  these  moneys,  applied  to  be  made  a  party  de- 
fendant in  the  suit  of  Eckerson  v.  Dimmick,  and  to  obtain  those 
moneys ;  and  procured  an  order  staying  the  payment  by  the 
receiver  to  John  A.  Vallmer  of  this  sum  of  money.  This  stay 
was  not  terminated  till  the  8th  of  April,  1856,  when  the  general 
term,  upon  appeal,  affirmed  an  order  made  at  special  term,  de- 
nying to  Boehringer  leave  to  come  in,  and  dismissing  his  appli- 
cation. 

On  the  30th  of  March,  1856,  Daniel  P.  Bacon,  one  of  the  de- 
fendants in  this  action,  commenced  an  action  to  foreclose  the 
mortgage  for  $1000,  given  by  John  A.  Vallmer  to  Samuel  and 
John  P.  Fowler,  on  their  conveyance  to  him,  in  July,  1851,  as 
above  stated.  In  his  complaint  in  this  action.  Bacon  claimed  to 
be  the  assignee  of  that  mortgage ;  he  made  Winfield,  the  receiver, 
one  of  the  defendants,  and  claimed  to  have  the  mortgage  satis- 
fied opt  of  the  moneys  in  his  hands  as  receiver.  He  also  pray- 
ed for  an  injunction  to  restrain  the  receiver  from  paying  over 
any  of  the  moneys  awarded  to  John  A.  Vallmer,  till  his  claim 
to  the  moneys  upon  his  mortgage  was  passed  upon.  That  in- 
junction has  been  issued,  and  is  still  in  force. 

On  the  8th  of  January,  1855,  Benjamin  W.  Davis  recovered 
a  judgment  in  this  court  against  John  A.  Vallmer  for  $356.89, 
on  which  an  execution  was  issued  and  returned  unsatisfied ;  and 
upon  supplementary  proceedings,  Nathan  Comstock,  jun.,  the 
other  defendant  in  the  present  suit,  was  appointed  receiver  of 
John  A.  Vallmer's  property  and  effects.  On  the  14th  of  April, 
1855,  John  Lutz  also  recovered  a  judgment  against  John  A. 
Vallmer,  for  $810.44.    Similar  proceedings  were  had,  and  Mr. 
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Comstock  was  appointed  receiver  of  the  property  and  effects  of 
Vallmer  in  that  case,  also.  Thereupon  Mr.  Comstock,  as  such 
receiver,  obtained  leave  of  the  court  to  sue,  and  in  May,  1856, 
he  brought  an  action  against  Mr.  Winfield.  In  his  complaint 
he  set  forth  the  proceedings  by  which  he  was  appointed  receiver 
of  John  A.  Vallmer,  and  claimed  to  be  vested,  as  such  receiver, 
with  all  John  A.  Vallmer's  rights.  He  then  set  forth  the  pro- 
ceedings in  the  case  of  Eckerson  v,  Diramick,  the  appointment 
of  Mr.  Winfield  as  receiver  in  that  case,  the  sale  of  the  farm 
and  the  receipt  by  Winfield  of  the  price  of  it,  $3100,  of  which 
$2062.55  was  thus  awarded  to  John  A.  Vallmer.  The  com- 
plaint then  claimed  judgment  for  this  sum  against  Winfield, 
with  costs,  and  prayed  also  for  an  injunction  to  restrain  Win- 
field from  paying  over  any  portion  of  the  moneys,  during  the 
pendency  of  the  suit,  or  until  the  further  order  of  the  court. 
An  injunction  was  issued  in  pursuance  of  that  prayer,  which 
was  served  on  Mr.  Winfiel  i  and  was  still  in  force.  To  this 
complaint  of  Comstock,  Winfield  answered,  and  the  cause  was  at 
issue,  undetermined.  At  this  time  Mr.  Winfield  became  the 
actor,  by  commencing  the  present  action  against  Bacon  and 
Comstock.  In  his  complaint  he  set  forth,  in  substance,  the  facts 
above  stated  as  to  his  own  appointment  and  rights,  and  the  claims 
and  suits  of  Bacon  and  Comstock  against  him.  He  also  stated 
that  before  the  commencement  of  either  of  those  suits,  and  by 
virtue  of  orders  made  in  the  original  suit  of  Eckerson  and  •Dim- 
mick  against  the  Vallmers  allowing  and  directing  him  so  to  do,  he 
made  various  payments  to  Eckerson  and  Dimmick,  and  their  at- 
torneys, for  the  costs  and  judgment  in  that  action,  and  to  some 
other  persons  as  judgment  creditors  of  John  A.  Vallmer.  These 
payments  amounted  to  about  $1400,  and  there  remained  in  his 
hands  about  $1700;  which  sum,  or  whatever  upon  a  fair  ac- 
counting should  be  found  in  his  hands  as  receiver,  he  was  ready 
and  willing  to  dispose  of,  according  to  the  direction  of  this 
court.  He  further  stated  that  he  was  ignorant  and  had  no  means 
of  ascertaining  with  safety  to  himself,  whether  the  moneys  in 
his  hands  as  receiver,  belonged  to  Bacon  as  assignee  of  the 
mortgage,  or  to  Comstock  as  receiver ;  and  that,  being  restrain* 
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ed  by  injunction,  upon  the  prayer  of  each  of  them,  from  paying 
any  of  the  mopey  to  the  other,  he  could  not  pay  it  to  either  of 
them,  but  he  offered  to  pay  the  money  into  court,  after  deducting 
his  fees,  commissions  and  expenses,  in  order  that  the  claimants* 
might  interplead  and  settle  their  claims  among  themselves  ;  and 
he  prayed  that  he  might  have  the  judgment  of  the  court  respect- 
ing the  manner  in  which  the  moneys  should  be  applied.  After 
denying  collusion  with  the  defendants  in  bringing  the  suit,  the 
complaint  prayed  for  an  injunction  to  restrain  the  defendants 
from  taking  any  further  proceedings,  against  the  plaintiff  in 
their  respective  actions  against  him  for  the  moneys,  till  the  further 
order  of  the  court ;  and  that  the  defendants  might  interplead 
and  settle  their  claims  to  the  money  between  themselves ;  and 
the  plaintiff  offered  to  pay  into  court  the  balance  in  his  hands 
as  receiver,  as  soon  as  he  could  do  so,  in  view  of  the  orders  of 
injunction  which  prevented  him  from  parting  with  the  money. 
There  was  also  a  prayer  for  general  relief. 

An  order  of  injunction  was  granted  according  to  this  com- 
.plaint.  And  the  present  motion  was  by  the  defendant  Comstock 
to  vacate  that  injunction,  so  that  he  might  proceed  with  his  suit 
against  Winfield.  The  defendant  Bacon  was  not  brought 
befora  the  court  on  this  motion. 

D.  C,  Kingslandj  for  the  plaintiff. 

T.  J.  Taylor  and  S.  Sanxay^  for  the  defendant  Comstock. 

B1RD8ETE,  J.  It  is  doubtless  true,  as  contended  for  the  de- 
fendant Comstock,  that  he  is  the  officer  of  the  court ;  and  gen- 
erally, an  officer  of  the  court  who  has  obtained  authority  from  it 
to  sue,  is  not  only  authorized,  but  bound  to  proceed  with  his 
action,  and  is  not  to  be  restrained  by  injunction  out  of  another 
court,  or  by  making  him  a  party  to  a  new  action,  and  obtaining 
an  injunction  against  him.  The  proper  method  of  restraining 
such  an  officer  when  engaged  in  the  discharge  of  his  official 
trust,  is  by  application  to  the  court  whose  officer  he  is,  for 
instructions.     {See  Van  Rensselaer  v.  Emery ^  9  How.  Pr.  R. 
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138.)  But  that  rule,  instead  of  being  a  warrant  for  this  motion, 
furnishes,  rather,  a  complete  answer  to  it.  It  was  first  violated 
when  Comstock  obtained  his  injunction  against  Winfield,  in- 
^stead  of  applying  for  instructions  in  the  action  in  which  Winfield 
was  appointed,  to  direct  the  payment  of  the  funds  in  his  hands. 
That  general  rule  protects  Mr.  Winfield  as  well  as  Mr.  Com- 
stock. It  will  be  observed  rather  by  sustaining  than  by  dis- 
solving the  present  injunction. 

It  is  also  true,  as  a  general  rule,  that  the  defendant  who  has 
an  equitable  defense  to  an  action,  being  now  authorized  to  in- 
terpose it  by  answer,  is  bound  so  to  do,  and  shall  not  be  per- 
mitted to  bring  a  separate  action  merely  for  the  purpose  of 
restraining  the  prosecution  of  another  action  pending  in  the 
same  court.  {Foot  v.  Spr&gue^  12  How.  Pr.  R.  355.)  Nor  can 
one  court,  in  this  state,  rightfully  enjoin  a  defendant  from  pro- 
ceeding in  a  suit  in  another  court  of  the  state,  having  equal 
power  to  grant  the  relief  sought  by  the  complaint.  {Grant  v. 
Quick,  5  Sand.  S.  C.  R.  612.) 

It  is  no  defense  to  the  action  of  Comstock  as  receiver,  against 
Winfield  as  receiver,  that  Bacon  claims  a  large  part  of  the 
moneys  which  Comstock  sues  for.  To  constitute  a  defense,  it 
must  appear  that  Bacon's  claim  is  well  founded ;  and  Winfield 
does  not  know  whether  it  is  well  founded  or  not.  He  is  not 
bound  to  inquire ;  or,  if  he  has  satisfied  himself  of  its  correct- 
ness, to  maintain  it.  The  same  remarks  apply,  e  converse,  to 
the  action  brought  by  Bacon ;  with  this  distinction,  that  Corn- 
stock's  claim,  if  sustained,  will  take  the  whole  of  the  money  in 
the  hands  of  Winfield,  while  Bacon's  claim  may  be  satisfied  with 
less  than  the  whole  of  it. 

The  ground  upon  which  all  the  numerous  decisions  under  the 
code  have  proceeded,  in  holding  that  a  separate  action  shall  not 
be  brought  merely  to  restrain  the  further  prosecution  of  another 
action  already  pending  in  the  same  court,  is  plain.  The  court 
has  already  jurisdiction  of  the  action  and  of  the  parties.  The 
defendant  may  in  his  answer  set  forth  all  his  equities,  and  may 
show  himself  entitled  to  any  affirmative  relief.  And  the  court 
has  received,  in  the  code,  such  a  grant  of  power  as  to  be  able 
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to  ffispose  of  the  whole  controversy,  and  do  complete  jwstioe  be- 
tween the  parties.  It  is  bj  the  test  of  these  reasons  that  the 
question  must  be  tried,  which  of  these  three  suits  shall  be  al* 
lowed  to  proceed,  and  which  shall  be  suspended. 

The  action  of  Eckerson  and  Dimmick  v.  Vetllmer^  is  obvi- 
ously not  the  one  in  which  the  litigation  is  to  be  had*  Neither 
Bacon  nor  Comstock  is  a  party  to  it.  And  Winfield  himself 
is  not  strictly  a  party  to  it,  though  appointed  by  the  court  its 
officer  to  carry  the  judgment  into  effect.  Neither  of  the  three 
parties  can  appropriately  bring  before  the  court  the  grounds  of 
their  claim.  For  there  are  no  provisions  for  their  pleading  or 
interpleading  in  that  action,  or  for  bringing  any  issue  to  trial, 
if  one  were  joined.  That  action  has  subserved  the  purpose  for 
which  it  was  instituted.  The  plaintiffs  have  established  the  fraud 
between  their  debtor  and  John  A.  Vallmer,  and  have  secured 
the  payment  of  their  debt.  It  remains  now,  only  to  ascertain 
what  funds  are  in  the  hands  of  the  receiver  appointed  in  that 
action.  To  do  that,  it  is  only  necessary  that  he  should  pass 
his  accounts.  For  it  seems  but  right  that  the  receiver,  who 
was  appointed  only  in  that  action,  who  was  made  the  hand 
of  the  court,  only  to  take  charge  of  the  property,  which  is 
subject  to  the  order  of  the  court  therein,  should  be  allow- 
ed, after  having  carried  the  judgment  into  effect  as  far  as  is 
possible,  to  settle  his  account  and  retire  from  the  contest.  He 
cannot  be  compelled  to  litigate  without  being  entitled  to  be 
paid. '  If  paid  from  the  funds  held  by  him^  they  are  unnecessa- 
rily and  improperly  diminished.  Besides,  he  may,  in  a  litiga- 
tion, incur  expense,  or  perform  labor,  or  subject  himself  to 
liability,  for  which  he  could  scarcely  be  paid  out  of  the  fund, 
and  yet  which  he  ought  not  to  be  compelled  to  bear  individually. 
His  accounts,  therefore,  should  be  settled,  and  he  should  be  dis- 
charged. Of  course,  as  Bacon  and  Comstock  have  made  claims 
to  the  fund  he  holds,  they  should  be  notified  of  the  accounting, 
and  would  be  entitled  to  a  hearing,  to  show  that  his  payments 
had  not  been  made,  or  were  not  justified.  When  the  balance 
in  his  hands  has  been  duly  ascertained  and  paid  into  court,  one 
party  who  might  be  entitled  to  costs  from  the  fund,  is  dismissed. 
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Shall  the  suit  commenced  by  Bacon  proceed,  and  the  others 
be  stopped  ?  He  claims  only  a  portion  of  the  moneys  remain- 
ing  in  court,  or  with  the  receiver.  His  cl|^m  may  be  sustained, 
and  satisfied,  and  still  a  portion  of  the  moneys  remain,  the  sub- 
ject of  future  litigation.  Besides :  Gomstock,  the  real  party 
to  the  controversy,  is  not  a  party  to  that  suit. 

Shall  the  suit  brought  by  Gomstock  as  receiver  proceed,  to 
the  exclusion  of  the  others  ?  His  claim,  if  sustained,  will  take 
the  whole  of  the  money  which  remains.  But  Bacon  is  not  a 
party  to  that  suit.  He  may  perhaps  be  brought  in.  But  still 
the  objection  will  remain  that  Winfield,  as  receiver,  is  unneces- 
sarily and  improperly  retained  as  a  defendant,  and  compelled  to 
litigate.  To  require  him  to  pass  his  accounts  as  receiver,  upon 
the  trial  of  the  issue  between  Bacon  and  Gomstock,  upon  their 
conflicting  claims,  is  imposing  upon  him  an  unnecessary  burden, 
and  on  the  fund  a  useless  expense.  And  yet,  until  his  accounts 
are  passed,  he  is  not  divested  of  his  interest,  and  cannot  be  dis- 
charged from  liability.  That  accounting,  as  already  intimated, 
ought  to  be  had  as  a  proceeding  in  the  suit  wherein  he  was  ap- 
pointed. Such  an  accounting,  however,  cannot  be  had,  and  the 
money,  it  would  seem,  cannot  be  paid  by  him  into  court,  till  the 
injunctions  procured  by  Bacon  and  by  Gomstock  have  been 
removed.  To  effect  that,  he  must  go  on  and  litigate  both  those 
suits;  either  at  his  own  expense,  or  at  that  of  the  fund. 
During  all  this  time,  he  must  retain  an  interest  in  the  fund,  to 
the  extent  of  his  fees  and  commissions  as  receiver,  his  costs  of 
these  various  suits,  and  the  payments  he  had  made,  out  of  the 
fund  decreed  to  John  A.  Vallmer,  before  the  suits  were  brought 
against  him  by  Bacon  and  Gomstock.  He  is,  therefore,  not  in- 
different and  disinterested ;  but  must  have  affirmative  relief, 
not  properly  attainable  in  either  of  those  actions,  but  in  anotherV 
This  being  so,  I  think  he  is  not  in  a  situation  to  apply,  under 
the  last  paragraph  of  the  122d  section  of  the  code,  that  either 
Bacon  or  Gomstock  be  substituted  in  his  place,  in  the  action 
of  the  other,  and  that  he  be  discharged  from  liability  to  either 
party,  on  paying  the  debt  into  court;  ven  if  the  case  were 
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otherwise  within  the  terms  of  that  section,  as  to  which  no  opin- 
ion need  be  expressed. 

It  would  seem  under  these  circumstances,  that  the  appropriate 
remedy,  if  not  the  only  escape  from  the  labyrinth,  was  for  Mr. 
Winfield  to  bring  this  action,  in  the  nature  of  a  bill  of  inter- 
pleader, to  compel  the  rival  claimants  to  interplead  and  settle 
their  rights  between  themselves.  In  the  mean  time,  he  can 
proceed  to  render  an  account  of  his  receivership  in  the  suit  in 
which  he  was  appointed,  giving  due  notice  to  all  the  parties  in 
interest  The  moneys  found  in  his  hands  will  be  paid  into 
courl^  to  abide  the  litigation  upon  the  interpleader.  The  party 
who  shall  be  found  to  have  asserted  an  unfounded  claim  may, 
if  the  nature  of  the  case  requires  it,  be  visited  with  costs. 
And  thus  an  end  may  be  reached,  of  what  has  seemed  likely  to 
prove  an  endless  controversy. 

But  to  that  end  the  injunction  already  granted  to  Mr.  Wiur 
field  must  stand,  and  the  parties  must  be  required  to  come  in 
and  interplead  in  this  action.  Of  course,  the  present  motion 
to  dissolve  the  injunction  must  be  denied.  As  it  was  unneces- 
sarily made  against  an  o£Scer  of  the  court,  who  has  necessarily 
and  successfully  opposed  it,  I  think  he  is  entitled  to  the  costs 
of  opposing  it,  even  though  those  costs  are  imposed  upon  another 

officer  of  the  court. 

Motion  denied,  with  $10  costs. 

[Kings  Special  Term,  March  80, 1867.    Birdseyef  Justice.] 
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Samuel  and  others  v.  Berger  and  others.  .-22S£222 


B.y  a  ivatch-maker,  haying  acquired  a  reputation  as  such  on  account  of  tho  supe- 
rior character  of  his  watches,  which  were  stamped  with  his  name,  sold  to  S. 
the  right  to  stamp  B.'s  name  on  watches  manufkctured  hy  S.,  and  S.  assigned 
to  the  plaintifib  the  right  to  stamp  B.'s  name  on  watches  made  by  them.    The 

-  defendants  had  on  hand,  for  sale,  watches  made  by  B.  and  stamped  with  his 
name.  Held  that  an  injunction  would  not  lie  to  restrain  them  from  selling 
the  genuine  article,  and  thus  to  protect  the  plaintiff  in  selling  the  simulated. 
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MOTION,  for  an  injunctioB.  The  complaint  alleged  that  tlie 
plaintiffs  were  the  assignees  of  Syly>eBter  L.  Samuel,  who^ 
bj  a^aement  with  one  Iberson  Brindle,  had  acquired  the  right 
to  use  his  <naifte  upon  watches  manufactured  by  Samuel  or  his 
assignees.  The  defendants  sold  watches  manufactured  by 
Brindle,  and  atamped  with  his  name.  It  was  sought  to  restraia 
them  from  bo  doing,  by  injunction. 

D.  D.  Field,  for  the  plaintiffs. 

E.  W.  StaughtoHy  for  the  defendants. 

Davies,  J.  The  rule  governing  the  interference  of  courts  in 
this  and  like  cases,  is  well  laid  down  by  Duer,  justice,  in  Amos- 
keag  Manufacturing  Company  v.  Spear,  (2  Sand.  607.)  He 
says  :  "  At  present  it  is  sufficient  to  say,  that  in  all  cases  where 
a  trade-mark  is  imitated,  the  essence  of  the  wrong  consists  m 
the  sale  of  the  goods  of  the  manufacturer  or  vendor  as  those  of 
another,  and  it  is  only  when  this  &lse  representation  is  directly 
or  indirectly  made,  and  only  to  the  extent  in  which  it  is  made, 
that  the  party  who  appeals  to  the  justice  of  the  court  can  have 
a  title  to  relief" 

Applying  these  principles  to  the  facts  in  this  case,  we  shall 
see,  I  think',  that  the  plaintiffs  invoke  a  rule  of  law  which  the 
defendants  might  claim  to  be  applied  to  them,  but  which  will 
not  avail  the  plaintiffs.  The  plaintiffs  say  that  Brindle,  as  a 
watch-maker,  had  acquired  a  reputation  as  such,  and  that  all 
watches  manufactured  by  him  were  stamped  with  his  name. 
That  Sylvester  J.  Samuel  purchased  from  Brindle  the  right  to 
stamp  Brindle's  name  on  watches  manufactured  by  Samuel,  and 
that  Samuel  assigned  to  the  plaintiffs  the  right  to  stamp  Brin- 
dle's name  on  watches  manufactured  by  them.  The  defendants 
have  on  hand  for  sale  the  watches  manufiictured  by  Brindle  and 
stamped  with  his  name,  and  this  court  is  called  upon  to  restrain 
them  by  injunction  from  selling  the  genuine  article,  and  thus  to 
protect  the  plaintiffs  in  selling  the  simulated.  The  plaintiffs 
ask  this  court  to  aid  them  in  passing  off  on  the  .public  watches 
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mann&ctored  by  them,  and  held  out  to  the  public  as  made  by 
Briudle,  when  in  truth  the  watches  made  by  Brindle  and  stamp- 
ed by  him  with  his  name  are  those  which  the  defendants 
seek  to  sell.  If  the  defendants  were  seeking  to' make  sale  of 
watches  manufactured  by  them,  as  those  manufactured  by  Brin- 
dle, and  the  right  of  the  plaintiffs  to  use  his  name  as  a  trade- 
mark was  clear,  then  the  injunction  should  go ;  but  I  think  they 
cannot  call  on  this  court  to  aid  them  in  passing  off  the  watches 
made  by  them  as  those  manu&ctured  by  Brindle. 

Another  rule  enunciated  by  Judge  Duer,  in  the  case  of  the 
Amoskeag  Manufacturing  Company,  above  cited,  is  to  be  ap- 
plied to  this  case.  On  page  618,  he  says  :  "  The  rule  is  fully 
fiettled,  and  is  recognized  in  nearly  all  the  cases,  that,  in  suits 
of  this  nature,  an  injunction  is  never  to  be  granted  in  the  first 
instance,  if  the  exclusive  title  of  the  plaintiff  is  denied,  unless 
the  grounds  upon  which  it  is  denied  are  manifestly  frivolous. 
When  the  title  is  disputed,  the  course  is  to  let  the  motion  for 
an  injunction  stand  over  until  the  plaintiff  has  established  his 
legal  right  in  an  action  at  law."  {Partridge  v.  Me?ick,  2  Sand. 
Ch.  R,  622  ;  iS.  C.  2  Barb.  Ch.  101.)  The  case  of  Motley  v. 
Dowtrniarif  (3  Myl.  ^  Craig^  1,)  is  an  authority  in  point.  The 
counsel  in  that  case  argued  that  the  fraud,  if  any,  was  on  the 
part  of  the  plaintiffs,  who  persisted  in  using  a  name  which  de- 
signated tin  plates,  manufactured  at  particular  works,  after 
they  had  ceased  to  occupy  the  same,  and  had  removed  to  a  dis- 
tance of  over  forty  miles,  and  had  established  other  works. 
Lord  Chancellor  Cottenham  thought  the  right  so  doubtful  that 
he  refused  the  injunction.  I  am  satisfied  from  his  examination 
of  the  cases  on  the  subject  of  trade-marks,  that  in  no  case  like 
the  present  has  an  injunction  been  issued,  and  to  issue  one  in 
this  case  would  be  violating  all  the  rules  laid  down  in  the  books 
applicable  thereto. 

When  the  power  of  the  court  has  been  invoked,  it  has  been 
to  restrain  the  defendant  from  making  his  goodd  and  selling 
them  as  and  for  the  goods  manufactured  by  the  plaintiffs,  on  the 
ground  that  such  a  fraud  was  an  injury  to  the  plaintiff  and 
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tended  to  mislead  and  deceive  the  public.  No  such  case  is 
presented  here,  and  the  motion  for  injunction  must  be  denied, 
with  costs. 

[New- York  Special  Term,  December  6, 1856.    Davies,  Justice  ] 


The  Colonial  Life  Assurance  Company  vs.  The  Board 
op  Supervisors  op  the  County  op  New  York* 

The  statute  having  provided  that  if  the  president  or  other  proper  officer  of  a  cor- 
poration named  in  an  assessment  roll  shall  show  to  the  satisfkction  of  the  board 
of  supervisors,  at  their  annual  meeting,  by  affidavit,  that  such  corporation  is 
not  in  the  receipt  of  any  profits  or  income,  the  name  of  such  corporation  shall 
be  stricken  out  of  the  assessment  roll,  and  no  tax  shall  be  imposed  upon  it ; 
and  that  the  assessment  of  any  corporation  fVom  which  no  such  affidavit  shall 
be  received  shall  be  conclusive  evidence  that  such  corporation  waa  liable  to 
taxation  and  was  duly  assessed,  if  the  officers  of  a  corporation  whose  property 
has  been  assessed,  neglect  to  furnish  the  affidavit  mentioned  in  the  statute,  at 
the  proper  time,  a  mandam'us  will  not  be  issued,  directing  the  supervisors  to 
erase  the  name  of  the  corporation  fVo'm  the  assessment  roll. 

After  taxes  have  been  assessed,  and  warrants  issued  and  delivered  to  the  collect- 
ors, the  supervisors  have  no  ftirther  control  over  the  assessment  roll ;  their 
power  being  spent.  Consequently  a  mandamus,  directing  them  to  strike  any 
particular  name  from  the  roll,  would  be  nugatory. 

f[IS  was  an  application  for  a  mandamus  to  the  board  of  su- 
pervisors, to  direct  them  to  erase  the  name  of  the  relators 
from  the  assessment  rolls  for  the  year  1856,  and  the  amount 
assessed  as  and  for  their  personal  property. 

J.  Blunt,  for  the  relators. 

Marti?i  V.  B.  Wilcoxson,  for  the  defendants. 

Davies,  J.  The  grounds  of  this  application  are,  that  the  tax 
commissioners  of  the  city  of  New  York  have  inserted  the  name 
of  the  relators  in  the  assessment  rolls  for  the  year  1856,  and 
have  assessed  them  for  personal  estate  in  the  sum  of  $100,000. 
This  assessment  roll  has  been  returned  to  the  supervisors  of 
the  county  of  New  York,  who  have  revised  and  corrected  the 
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same,  and  estimated  and  assessed  the  tax  the  relators  are  to 
pay  upon  such  assessment.  For  that  purpose  the  supervisors 
have  their  annual  meeting  on  the  second  Wednesday  of  July  in 
each  year.  {Davies'  Laws,  1003,  §  23.)  By  section  27,  same 
act,  they  must  cause  the  corrected  assessment  roll  with  the  war- 
rant for  the  collection  of  the  taxes  assessed,  to  be  delivered  to 
the  receiver  of  taxes  on  or  before  the  first  day  of  September 
thereafter.  After  the  taxes  are  assessed,  and  warrants  issued 
and  delivered  to  the  receiver  of  taxes,  the  supervisors  have  no 
further  control  over  the  assessment  roll,  and  a  mandamus  to 
them  to  strike  the  relators'  name  from  the  roll,  would  be  entirely 
nugatory.  Their  power  is  spent,  and  if  the  writ  issued,  and 
they  were  to  obey  it,  it  would  not  stay  the  receiver  of  taxes  in 
the  execution  of  the  warrant.  That  a  mandamus  should  not  go 
under  such  circumstances,  has  been  expressly  held  in  two  cases. 
{The  People  v.  Supervisors  of  Westchester,  15  Barb,  607. 
The  People  v.  Supervisors  of  Greene  County,  12  id.  217.) 

The  well  settled  rule  is  recognized  by  these  cases  that  a  man- 
damus will  not  be  granted  when  it  would  be  unavailing,  from  a 
want  of  power  in  the  defendants  to  perform  the  required  duty. 
This  is  a  prerogative  writ,  which  the  court  may  issue  or  with- 
hold at  discretion,  and  I  have  no  doubt  it  would  be  improper  to 
issue  it  in  this  case.  The  supervisors  have  the  power,  if  they 
choose  to  exercise  it,  in  case  the  application  is  made  to  them 
within  six  months  after  the  tax  rolls  are  delivered  to  the  receiver 
of  taxes,  to  remit  or  rtduce  any  tax.  This  is  entirely  discre- 
tionary with  them,  and  they  are  constituted  the  judges  of  the 
goodness  of  the  cause  shown.  {Davies^  Laws,  1003,  §  28.)  But 
it  seems  to  me  that  the  relators  have  a  very  serious  obstacle  to 
remove  before  they  can  be  relieved  of  this  tax.  It  is  provided 
by  1  if.  S.  416,  §  9,  that  if  the  president  or  other  proper  officer 
of  any  corporation,  named  in  any  assessment  roll,  shall  show  to 
the  satisfaction  of  the  board  of  supervisors,  at  their  annual  meet- 
ing, within  two  days  after  the  commencement  thereof,  by  affida- 
vit to  be  filed  with  the  clerk  of  the  board,  that  such  corporation 
is  not  in  the  receipt  of  any  profits  or  income,  the  name  of  such 
corporation  shall  be  stricketi  out  of  the  assessment  roll,  and  no 
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tax  shall  be  imposed  upon  it.  And  the  assessment  of  any  mon- 
eyed or  stock  corporation,  authorized  to  make  dividends  on  its 
capital,  from  which  no  such  affidavit  shall  be  received,  shall  be 
conclusive  evidence  that  such  corporation  was  liable  to  taxation, 
and  was  duly  assessed.  That  life  insurance  companies  are  lia- 
ble to  taxation,  whether  incorporated  on  the  mutual  principle  or 
otherwise,  on  the  capital  they  have  actually  employed  in  business 
as  the  capital  of  the  corporation^  is  now  well  settled.  (Mutual 
Ins.  Co.  of  Buffalo  v.  Supervisors  of  Erie,  4  Corns.  442.  &m 
Mut.  Ins.  Co.  V.  Mayor  of  New  York,  4  Seld.  241.  The  Pea- 
pie  ex  rel.  The  Mutual  Life  Ins,  Co,  v.  Board  of  Supervisors 
of  New  York,  20  Barb,  81.)  Now  the  statute  has  declared,  in 
the  most  emphatic  language,  that  if  the  affidavit  is  furnished, 
as  required,  the  name  of  the  corporation  shall  be  erased  from 
the  assessment  rolls,  and  no  tax  imposed  upon  it.  If  it  be  true, 
therefore,  that  this  corporation,  .as  is  now  alleged,  at  the  time 
this  assessment  was  made,  was  not  in  the  receipt  of  any  profits 
or  income  from  the  capital  employed  in  its  business  in  this  state, 
then  it  was  the  duty  of  the  proper  officer  of  the  corporation  to 
have  furnished  such  affidavit  and  had  the  name  of  the  corpora- 
tion struck  from  the  assessment  rolls.  If  such  an  affidavit  had 
been  furnished,  and  the  supervisors  had  omitted  to  discharge 
their  duty  in  the  premises,  a  writ  of  mandamus  would  have  been 
the  proper  remedy  to  compel  its  performance. 

The  statute  also  requires  that  this  affidavit  shall  be  furnished 
ot  the  annual  meeting,  where  these  assessment  rolls  are  revised 
and  corrected,  and  the  tax  imposed,  within  two  days  after  the 
commencement  thereof.  And  this  requirement  is  made  for  wise 
reasons.  Taxes  are  laid  for  the  support  of  the  government,  and 
it  is  the  intention  of  the  statutes  in  reference  to  this  subject, 
that  all  real  and  personal  estate,  with  few  unimportant  excep- 
tions, shall  be  assessed,  and  that  the  taxes  shall  be  equally 
imposed,  on  such  assessments.  To  ascertain  such  real  and  per- 
sonal estate  and  the  value  thereof,  we  have  in  this  city  assess- 
ors and  tax  commissioners,  and  when  they  have  fully  ascertained 
all  such  property  liable  to  taxation,  and  the  amount  thereof,  the 
assessment  rolls  are  finally  transmitted  to  the  board  of  super- 


NEW  YORK— DECEMBER,  1855.  169 

Colonial  Life  Insuianoe  Co.  v.  Board  of  Supervisors  of  New  York. 

Tisors  for  correction  and  revision.  They  have  no  power  to  r©^ 
dnce  or  increase  any  valuation,  or  to  add  any  property  real  or 
personal  to  the  assessment  rolls,  or  make  deductions  therefrom, 
except  that  given  to  them  by  this  9th  secti(m  in  reference  to 
corporations  making  the  affidavit,  and  that  conferred  by  the 
14th  section  in  reference  to  companies  authorized  to  commute 
their  taxes.  The  reason  for  all  this  is,  that  a  certain  or  ascer- 
tained sum  is  to  be  raised  for  the  purposes  of  the  government 
annually;  and  this  has  to  be  equally  apportioned  upon  the 
assessed  values,  and  the  law  intends  that  they  shall  be  definite* 
ly  ascertained  before  the  apportionment  of  the  tax  is  made. 
With  all  this  caution  and  effort,  assessments  will  be  made  which 
ought  not  to  be  made,  and  taxes  will  be  assessed  and  apportion* 
ed  which  cannot  be  collected,  and  the  result  is,  that  such  defi* 
ciencies  have  to  be  annually  carried  forward  and  added  to  the 
taxes  of  the  succeeding  year.  But  in  reference  to  corporations 
assessed,  the  statute  has  declared  in  the  most  explicit  language, 
that  the  assessment  of  any  corporation  from  whom  no  such  affi* 
davit  as  mentioned  above  shall  have  been  received,  shall  be 
conclusive  evidence  that  such  corporation  was  liable  to  taxation, 
and  was  duly  assessed.  This  corporation  were  called  upon,  if 
they  desired  to  escape  taxation,  to  have  furnished  such  an  affi- 
davit within  the  term  prescribed  by  law ;  and  not  having  done 
so,  the  statute  declares  in  the  most  positive  terms  that  the  evi- 
dence of  its  liability  to  taxation  and  that  it  was  duly  assessed, 
is  conclusive^  and  I  am  not  at  liberty  to  say  that  it  is  not.  The 
court  of  appeals,  in  the  case  of  the  Mutual  Insurance  Compa- 
ny of  Buffalo  V.  Supervisors  of  Erie,  (4  Comst.  449,)  affirm 
this  doctrine  in  the  broadest  terms,  and  I  am  therefore  precluded 
by  the  terms  of  the  statute  and  the  decision  of  the  highest  court 
of  the  state,  from  granting  the  relief  sought  for  by  the  relators. 
The  motion  for  a  mandamus  must  be  denied  with  costs ;  but  if 
the  relators  desire  it,  the  same  direction  or  order  will  be  made 
as  by  Judge  Mitchell,  in  the  case  of  The  People  v.  Board  of 
Supervisors  of  New  York,  (20  Barb.  86.) 

[New  York  Special  Term.  December  14, 1856.    DameSt  Jostioe.] 
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Smith  vs.  Wright  and  others,  commissioners  of  highways  of 
the  town  of  Kent. 

It  is  the  duty  of  commissioners  of  highways  to  repair  bridges,  in  all  cases,  when 
means  are  provided  by  law  for  that  purpose. 

The  commissioners,  if  they  have  the  means,  or  have  the  power  of  being  supplied 
with  the  means,  to  repair  the  bridges  in  their  town,  and  neglect  to  use  and  ex- 
ercise the  same,  are  liable  for  any  injury  which  may  result  fV'om  their  neglect 
of  duty. 

rpHE  complaint  charged  that  in  May,  1854.  the  defendants 
X  were  commissioners  of  highways  of  the  town  of  Kent,  in 
the  county  of  Putnam.  That  it  was  their  duty  as  such  com- 
missioners, to  repair  or  cause  to  be  repaired  the  bridges  in  said 
town,  and  the  plaintiff  averred  that  from  the  sources  mentioned 
in  the  complaint  the  defendants  had,  or  might  have  had  ample 
and  su£Scient  means  to  keep  all  the  bridges  in  said  town  in  re- 
pair. That  in  consequence  of  the  neglect  of  the  defendants  to 
repair  one  of  the  bridges  in  said  town,  the  same  was  rendered 
unfit  and  unsafe  for  travel,  and  the  horse  of  the  plaintiff,  in 
crossing  it,  was  injured  to  the  amount  of  $150.  To  this  com- 
plaint the  defendants  demurred. 

6r.  Dearly  for  the  plaintiff. 

C.  GaNun,  for  the  defendants* 

Davies,  J.  The  defendants  by  their  demurrer  have  admit- 
ted all  the  allegations  of  the  complaint.  The  material  ones 
to  be  considered  for  the  present,  are :  1.  That  it  was  the  duty 
of  the  defendants  to  have  repaired  the  bridge,  at  which  the  in- 
jury to  the  plaintiff  occurred.  2.  That  the  defendants  had 
ample  and  sufficient  funds  for  that  purpose ;  or  if  they  had  not, 
it  was  through  their  neglect  or  default. 

In  reference  to  the  first  point  there  can  be  no  doubt,  that  it 
was  clearly  the  dutt/  of  the  defendants  to  repair  the  bridge  in 
question.  This  has  been  the  recognized  law  of  this  state  ever 
since  the  decision  of  the  case  of  Bartlett  v.  Crozier,  (17  John. 
439.)     This  was  an  action  against  the  overseers  of  highways 
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for  injury  caused  by  their  omisBion  to  repair  a  bridge.  Cban- 
cellor  Kent,  who  delivered  the  opinion  of  the  court,  came  to  the 
conclusion  that  no  action  would  lie  against  the  overseers,  be- 
cause they  act  only  under  the  orders  of  the  commissioners, 
who  alone  are  the  responsible  persons  in  respect  to  the  repair  of 
bridges.  The  statute  gave  them  the  care  and  superintendence 
of  the  highways  and  bridges ;  and  made  it  their  duty  to  cause 
them  to  be  kept  in  repair.  In  that  case  he  held  that  this  duty 
did  not  exist  absolutely,  but  only  when  the  commissioners  had 
money  in  hand  arising  from  penalties  and  forfeitures,  or  which 
had  been  paid  over  to  them  under  the  direction  of  the  supervisors ; 
and  inasmuch  as  the  law  had  not  supplied  them  with  pecuniary 
means,  nor  armed  them  with  the  coercive  power  to  meet  and 
sustain  so  heavy  a  responsibility,  an  action  would  not  lie  against 
them. 

In  the  case  of  The  People  v.  The  Commissioners  of  high- 
ways of  Hudson^  (7  Wend.  474,)  the  court  quote  from  the 
opinion  of  Chancellor  Kent,  in  Bartleit  v.  Crozier,  as  contain- 
ing the  true  rule  on  the  subject.  That  was  an  application  for  a 
mandamus  to  compel  the  defendants  to  build  a  bridge  which 
would  cost  over  $1400.  The  application  was  denied,  for  the 
reason  that  the  only  sum  at  the  disposal  of  the  commissioners  in 
any  one  year  was  $250,  for  the  repairs  of  all  the  highways  and 
bridges  in  the  town.  The  statute,  it  was  remarked  by  the 
court,  did  not  extend  their  duty  beyond  their  means.  This 
case  clearly  affirms  the  rule  laid  down  in  Bartlett  v.  Crozier^ 
that  it  was  their  duty  to  repair  to  the  extent  of  their  means. 
The  same  point  was  ruled  in  The  People  v.  Adsit,  (2  Hill,  619,) 
which  was  an  indictment  against  commissioners  of  highways  for 
neglect  of  duty  in  not  repairing  a  bridge.  The  indictment  con- 
tained no  averment  that  the  defendants  had  funds  or  other 
means  to  defray  the  expense,  and  the  court  were  of  the  opinion, 
that  the  existence  of  the  funds  or  other  specific  means,  was  a 
condition  precedent  to  the  obligation  of  commissioners  of  high- 
ways to  repair  bridges,  and  in  the  case  of  Barker  v.  LoomiSj 
(6  HUlj  46S,)  it  waB  held  that  commissioners  of  highways  were 
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Bot  bound  to  build  or  repair  roads  or  bridges  until  the  ncfeessary 
fandfl  were  provided  for  that  purpose. 

I  think  therefore,  that  it  may  well  be  regarded  as  settled  by 
these  decisions,  that  in  all  cases  the  duty  to  repair  is  unquestion- 
able when  means  are  provided  by  law  for  that  purpose.  That 
the  commissioners,  if  they  have  the  means,  or  have  the  power 
of  being  supplied  with  the  means,  and  neglect  to  use  and  exer- 
cise the  same,  are  liable  for  any  injury  which  may  result  from 
their  neglect  of  duty. 

But  whatever  doubt  may  have  existed  on  this  point,  it  seems 
to  me  that  it  has  been  removed  by  the  two  eases  to  which  I  shall 
now  refer.  In  Adsit  v.  Brady,  (4  Hill,  680,)  the  supreme 
court  applied  these  principles.  The  defendant  was  a  superin- 
tendent of  repairs  on  the  Erie  canal,  and  the  action  was  brought 
against  him  for  damages  sustained  by  the  plaintiff  in  not  keep- 
ing the  canal  in  good  repair,  and  removing  obstructions  to  the 
navigation.  The  injury  was  caused  by  a  sunken  boat,  which 
obstructed  the  navigation  and  rendered  it  unsafe,  and  had  caused 
the  plaintiff's  boat  to  sink.  The  defendant  demurred  to  the 
declaration,  but  the  court  decided  that  the  superintendent  was 
bound  by  statute  to  keep  the  section  of  the  canal  committed  to 
his  charge  in  repair,  and  that  under  the  provisions  of  that  stat- 
ute, he  had  or  was  in  fault  for  not  having  su£Bcient  funds  in  his 
hands  for  that  purpose,  and  that  it  was  therefore  his  duty  to 
repair  without  any  unnecessary  delay.  The  court  say  "  when 
an  individual  sustains  an  injury  by  the  misfeasance  or  non- 
feasance of  a  public  officer,  who  acts  or  omits  to  act,  contrary  to 
his  duty,  the  law  gives  redress  to  the  injured  party  by  an  action 
adapted  to  the  nature  of  the  case."  This  principle,  the  court 
said  was  well  settled,  and  so  well  settled  did  it  appear  to  them, 
that  they  did  not  adduce  any  authority  to  sustain  it.  There 
can  be  no  doubt  of  this. 

Applying  these  principles  to  the  case  now  under  considera- 
tion, what  is  the  unavoidable  conclusion?  None  other  than 
that  the  defendants  are  liable  to  the  injured  party  as  public 
officers.  They  admit  by  the  demurrer  either  that  they  had 
ample  and  sufficient  means  for  the  repair  of  the  bridge  in  ques- 
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tion  in  their  hands,  or  that  they  were  in  fault  for  not  haying  the 
same.  In  either  case  they  are  liable.  I  have  not  overlooked 
the  distinction  which  the  counsel  for  the  defendants  so  ably  and 
ingeniously  undertook  to  draw  between  that  case  and  the  pres- 
ent, viz  :  that  the  plaintiff  had  a  legal  right  to  the  use  of  the 
canal  by  paying  toll  therefor,  and  that  therefore  the  defendant 
was  liable,  as  in  the  case  of  a  turnpike  or  railway.  But  the 
counsel  must  have  seen  that  the  case  did  not  turn  at  all  on 
that  point  It  was  against  a  public  officer  for  neglect  of  duty, 
and  the  court  held  him  liable,  because  an  injury  had  occurred, 
which  he  had  the  means,  or  might  have  had  the  means  of  pre- 
venting. The  liability  on  the  ground  supposed  by  the  counsel 
would  have  been  complete,  whether  the  owners  of  the  canal, 
turnpike  or  rail  road,  or  their  agents,  had  the  means  or  not  to 
keep  the  same  in  repair.  If  they  had  not  the  means,  the  law 
compels  them  to  provide  the  same,  and  for  any  injury  arising 
from  their  negligence  in  any  manner,  creates  the  liability. 

All  the  points  arising  in  this  case  have  been  fully  discussed 
and  passed  upon  in  the  case  of  Hutson  v.  The  City  of  New 
York,  (5  Sand.  S.  C\  R.  289.)  The  opinion  of  a  majority  of 
the  court  in  that  case  has  been  affirmed  by  the  court  of  ap- 
peals, and  I  must  regard  it  as  the  law  in  this  state.  It  will  be 
observed  that  it  was  dissented  from  by  one  of  the  most  learned 
and  upright  judges,  who  has  ever  occupied  a  place  in  the  judi- 
ciary of  the  state,  the  late  learned  Justice  Sandford,  of  whom  it 
has  been  well  said,  that "  we  are  at  a  loss  whether  most  to  admire — 
his  deep  and  extensive  learning  as  a  lawyer,  his  diligence,  probity 
and  wisdom  as  a  judge,  his  urbanity  and  refined  sentiments  as 
a  man,  or  his  piety  and  humility  as  a  christian." 

Judgment  must  be  rendered  for  the  plaintiff  upon  the  demur- 
rer in  this  cause,  with  liberty  however,  to  the  defendants,  with- 
in twenty  days  after  the  service  of  notice  of  this  judgment,  to 
withdraw  the  demurrer,  and  answer  the  complaint  on  payment 
of  costs. 

[Ddtch£S8  Special  Term,  February  9, 1857.    Dames ^  Justice.] 
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Wolfe,  executor  of  Vache,  vs,  Howes  and  others. 

34   174|        The  sickness  or  death  of  a  party  contractiug  to  pei*form  a  particular  personal 
service,  is  a  legal  excuse  for  the  non-performanoe  of  the  work,  in  a  case 
where  compensation  is  made  dependent  upon  full  performance. 
In  such  a  case  the  party,  or  his  representatives,  may  recover  upon  the  quantum 
meruit^  pro  rata^  for  the  service  actually  performed. 

rpHE  plaintiff's  testator  and  the  defendants,  on  the  Ist  day  of 
X  May,  1852,  entered  into  a  written  agreement  as  follows : 
"  Memorandum  of  an  agreement  made  this  day  between  Howes, 
Scofield  &,  Co.,  of  the  first  part,  and  Nicholas  Vache  of  the 
second  part,  witnesseth,  that  for  and  in  consideration  of  one  dol- 
lar to  me  in  hand  paid,  the  receipt  of  which  I  do  acknowledge, 
do  agree  on  my  part  to  do  all  the  pot  room  work  for  the  said 
parties  of  the  "first  part,  in  a  good  and  workmanlike  maner,  for 
one  year  from  the  date  of  this  contract,  at  the  price  of  $40  per 
month,  ten  dollars  of  which  is  to  be  paid  me  monthly.  If  ex- 
tra help  is  needed,  we  agree  to  furnish  it." 

The  defendants  were  glass  manufacturers  at  the  Dunbarton 
Glass  Works,  Oneida  county.  Vache  was  a  manufacturer  of 
pots  to  melt  glass  in :  he  entered  into  the  employment  of  the 
defendants,  under  the  agreement,  on  or  about  the  Idt  of  May, 
1862,  and  continued  until  the  7th  of  December  following,  when 
he  became  sick  and  incapable  of  further  performance.  He  died 
in  May,  1853.  This  action  was  brought  by  his  executor  for 
the  work  and  labor  performed  between  the  said  1st  of  May  and 
7th  of  December. 

The  cause  was  tried  before  a  referee,  who  reported  in  favor 
of  the  plaintiff  for  the  work  and  labor  at  the  price  stipulated 
in  the  contract.  The  defendant  Howes  appealed  from  the 
judgment. 

T,  Jenkinsy  for  the  appellant 

F.  Kernan,  for  the  respondent. 

By  the  Courts  Hubbard,  P.  J.  The  written  agreement 
under  which  the  labor  was  performed  plainly  contemplated  the 
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perscntU  service  of  the  decedent.  The  pot  room  work  in  a 
glass  establishment  requires  skill  and  experience.  The  de- 
cedent possessed  these  qualities,  and  for  his  personal  service  in 
that  business  the  defendants  engaged  to  give  him  $40  per 
month.  It  is  apj)arent  therefore,  that  the  decedent  could  not 
have  performed  his  contract  by  procurement,  or  in  any  manner 
except  by  his  individual  service.  It  is  true  that  by  the  terms 
of  the  agreement,  full  performance  of  the  year's  labor  is  made 
a  condition  precedent  to  the  payment  of  compensation,  except 
the  monthly  installment  of  ten  dollars.  It  is  true,  also,  that 
this  condition  was  not  fulfilled,  in  consequence  of  sickness  and 
death. 

The  important  question  to  be  considered  is,  whether  this  prov- 
idential visitation  is  a  legal  excuse  for  the  non-performance  of 
the  condition  of  the  contract,  so  as  to  entitle  the  plaintiff  to  a 
recovery  upon  the  quantum  meruit,  pro  rata,  for  the  work  act- 
ually performed.  In  my  judgment  it  is.  The  general  rule  of  law 
upon  the  subject  of  conditions  precedent  is  well  settled,  that  full 
performance  of  an  entire  contract  to  do  any  particular  service  is 
essential  to  the  payment  of  compeneation,  and  that  na  recovery 
can  be  had  for  a  part  performance.  (14  Wend.  257.  12  John. 
165.  8  Cowen,  63.  19  John.  337.)  This  familiar  doctrine  is 
founded  upon  the  just  principle  of  requiring  a  strict  fulfillment 
of  positive  and  deliberate  engagements,  and  implies  some  moral 
or  legal  fault  or  neglect.  It  is  probably  no  excuse  that  the 
service  which  a  party  has  undertaken  to  perform  is  impracti- 
cable in  itself. 

The  case  however,  is  essentially  different,  both  in  its  legal  and 
moral  aspects,  when  the  non-performance  of  an  engagement  for 
work  and  labor  results  from  an  overruling  cause,  such  as 
sickness  or  death,  when  no  fault  or  volition  is  imputable  to  the 
party.  It  would  be  extremely  unjust  in  such  a  case  to  apply 
the  severe  and  technical  doctrine  of  precedent  condition  and 
cut  off  all  compensation  for  the  work  actually  done. 

In  my  opinion,  that  doctrine  has  no  application  to  such  a  case. 
When  a  contract  for  personal  service  is  entered  into,  and  com- 
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pensation  is  made  dependent  tipon  full  performance,  it  miiflt  be 
presumed,  in  the  absence  of  a  contrary  stipulation,  that  the  par- 
ties impliedly  contemplated  a  qualification  of  the  condition  with 
reference  to  the  common  accidents  and  casualties  incident  to 
human  life,  which  might  interrupt  the  performance  of  the  service. 
In  other  words,  that  the  condition  should  have  no  legal  operation 
in  the  event  that  performance  was  prevented  by  a  cause  referrible 
to  what  is  understood  to  be  an  act  of  God,  without  the  fault 
of  the  contracting  party. 

This  implied  qualification  of  the  condition  is  in  harmony  with 
the  law  as  well  established  in  a  case  where  performance  is  pre- 
vented by  the  mandate  or  act  of  the  law.  In  the  case  of  Jones 
V.  Judd,  (4  Comst.  411,)  it  was  held  that  when  by  the  terms 
of  a  contract  for  work  and  labor,  the  full  price  is  not  to  be  paid 
until  the  work  is  completed,  and  complete  performance  becomes 
impossible  by  the  act  of  the  law,  the  contractor  may  recover  for 
the  work  actually  done,  at  the  prices  agreed  upon.  In  that 
case,  the  defendants  contracted  with  the  state,  to  construct  a 
section  of  the  Genesee  Valley  Canal,  and  made  a  sub-contract 
with  thQ  •plaintifis,  for  a  portion  of  the  work,  at  so  much  per 
yard  for  excavation  and  embankment,  payable  monthly  except 
ten  per  cent,  which  was  not  to  be  paid  until  the  final  estimate. 
Before  the  work  was  completed,  the  plaintiffs  were  stopped  by 
the  state  oflBcers,  by  virtue  of  an  act  of  the  legislature  which 
suspended  all  work  on  the  canal,  and  put  an  end  to  the  defend- 
anis'  contract  from  the  state.  By  the  terms  of  the  contract  on 
which  the  action  was  brought,  full  performance  was  expressly 
made  a  condition  of  the  payment  of  the  ten  per  cent.  It  was 
decided,  however,  upon  equitable  grounds,  that  inasmuch  as  per- 
formance was  rendered  impossible  by  the  act  of  the  law,  be- 
yond the  control  of  the  plaintiffs,  a  recovery  might  be  had. 
{See  Comyn  on  Contracts,  60  ;  10  John,  36.) 

The  principle  of  this  decision  is  directly  applicable  to  the 
case  at  bar.  It  is  the  same,  in  a  legal  sense,  whether  the  dis- 
ability arises  from  the  act  of  the  law  or  the  act  of  God.  In 
both  cases  alike,  the  contracting  party  is  supposed  not  to  be  in 
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moral  or  legal  defaalt,  but  the  viotim  rather  of  an  overruling 
necessity. 

The  case  of  Fahy  v.  North,  (19  Barh  341,)  is  in  point, 
holding  that  the  sickness  or  other  similar  disability  of  the  party, 
is  an  excuse  for  the  non-performance  of  a  contract  for  work  and 
labor,  and  sustaining  a  recoTery  upon  the  quantum  meruit.  I 
fully  concur  in  the  soundness  of  that  decision. 

Upon  the  same  theory  of  the  law,  it  was  held  in  7%e  People 
V.  Manning,  (8  Cowen,  297,)  that  a  condition  in  a  recognizance 
is  satisfied  by  a  legal  impossibility  of  performance,  arising  from 
the  act  of  the  law  or  of  God.  In  that  case  the  sheriff  failed 
to  appear  upon  his  recognizance  in  consequence  of  sickness, 
from  which  he  afterwards  died.  The  action  was  defended  on 
this  ground.  The  decision  was  put  upon  the  authority  of  Co. 
Ldt.  206  a,  where  it  is  stated  that  "  if  a  man  be  bound  by  a 
recognizance  or  bond  with  a  condition  that  he  shall  appear  at 
next  term  in  such  a  court,  and  before  the  day  the  cognizee  or 
obligor  dieth,  the  recognizance  or  obligation  is  saved." 

In  the  case  of  Carpenter  v.  Stevens,  (12  Wend.  589,)  it  was 
held  that  where  a  living  animal  is  taken  by  virtue  of  a  writ  of 
replevin  and  there  is  a  judgment  of  retomo  habendo,  it  is  a 
good  plea  to  an  action  on  the  replevin  bond  that  the  animal 
died  without  the  default  of  the  plaintiff  in  such  suit. 

The  principle  of  all  this  class  of  cases  is  applicable  to  the  point 
I  am  now  considering.  It  must  beheld,  therefore,  upon  author- 
ity as  well  as  sound  reason  and  justice,  that  the  sickness  or 
death  of  a  party  contracting  to  perform  a  particular  personal 
service,  is  a  legal  excuse  for  the  non-performance  of  the  work, 
in  a  case  where  compensation  is  made  dependent  upon  full  per-' 
formance;  that  in  such  case  the  party  or  his  representative 
may  recover  upon  the  quafitum  meruit,  pro  rata,  for  the  ser- 
vice actually  rendered. 

The  complaint  upon  the  quantum  meruit  was  suiEcient.  It 
might  have  been  expedient,  although  it  was  not  necessary,  to 
set  forth  the  special  contract,  and  the  excuse  for  its  breach. 
The  contract  and  the  excuse,  however,  might  be  shown  under 
the  common  counts. 

Vol.  XXIV.  23 
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It  was  a  question  of  fact  which  cannot  be  reviewed  upon  the 

weight  of  evidence,  whether  the  decedent  performed  his  work 

in  an  unskillful  or  negligent  manner  with  reference  to  the 

value  of  his  services. 

The  judgment  must  be  affirmed.(a.) 

[Jeffebbon  Obneral  Term,  April  7|  1867.    Hnhbard,  B€ua»,  Pratt  and 
W.  F.  AUen,  Justices.] 
(a)  See  opinion  of  Bacon,  J ,  pogt^  p.  666. 
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88  Mi8U2d 
88  Mi8'80l| 

An  interruption  of  the  enjoyment  of  a  privilege  conferred  by  a  lease,  by  pbyii- 
78  AD^l^  ^  means  adopted  by  the  landlord^  constitutes  an  eviction,  and  suspends  the 

■"■"■^"■■^  rent  of  the  demised  premises,  and  the  remedy  of  the  lessor,  for  the  recovery 

of  the  possession. 

Accordingly,  where  the  use  of  a  rail  road,  together  with  a  rolling  mill,  Axmaoe, 
Ac.,  was  leased  to  the  defendant ;  such  use  being  necessary  to  the  full  eqjoy- 
ment  of  the  premises ;  and  rent  was  to  be  paid  for  such  rail  road,  as  an  appur- 
tenance of  the  other  demised  premises ;  and  after  the  defendant  had  taken 
possession  thereof,  the  lessor  tore  up  the  rails  of  the  rail  road,  %i  vas  hiid 
that  this  amounted  to  an  eviction  of  the  tenant,  which  barred  an  action  fer 
the  recovery  of  the  possession  of  the  premises  on  the  ground  of  non-payment 
of  rent. 

Beld  alsOf  that  the  feet  of  the  tenant  having  recovered  damages  of  the  leoor, 
fer  the  breach  of  the  covenant  for  the  use  of  the  rail  road,  did  not  alter  the 
case ;  the  covenant  being  a  continuing  covenant 

Held  further,  that  it  being  obvious,  from  the  construction  of  the  whole  lease, 
according  to  its  true  meaning,  that  the  use  of  the  rail  road  was  intended  to  be 
secured  to  the  iessee,  during  the  term,  as  a  part  of  the  demised  premises,  the 
feet  that  such  use  was  granted  in  the  form  of  a  covenant,  and  separate  from 
the  formal  demise,  did  not  exclude  the  ei\joyment  of  the  rail  road  ftom  form- 
ing  a  part  of  the  demise. 

THIS  action  was  brought  for  the  recoyery  of  the  possession 
of  certain  premises  in  Rockland  county,  which  were  de- 
mised to  the  defendant  by  the  plaintiff.  The  complaint  averred 
that  rent  for  more  than  half  a  year  was  due  and  unpaid ;  that 
payment  was  demanded  and  refused,  and  that  tlie  plaintiff  gave 
notice  of  his  intention  to  re-enter  within  fifteen  days,  on  ao- 
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eonnt  of  tbe  non-payment  of  said  rent.  The  answer  averred 
that  the  nse  of  a  certain  rail  road  was  demised  as  part  of  the 
demised  premises,  and  that  after  the  defendant  had  taken  pos- 
session of  the  premises,  the  plaintiff  evicted  him  from  the  nse 
of  the  rail  road  and  still  held  him  evicted.  The  cause  was 
tried  before  Justice  Brown,  without  a  jury,  in  November,  1854, 
who  rendered  judgment  in  favor  of  the  plaintiff.  From  this 
judgment  the  defendant  appealed  to  the  general  term.  The 
cause  was  argued  in  April,  and  was  decided  at  the  October 
term,  before  Brown,  P.  J.,  Strong  and  Emott,  Js.,  when  the 
judgment  of  the  special  term  was  reversed,  and  the  following 
opinion  was  delivered. 

^  By  the  Court,  Emott,  J.  This  action  is  for  the  possession 
of  certain  demised  premises,  alleged  by  the  plaintiff  to  have 
been  forfeited  by  the  non-payment  of  rent.  The  defense  is, 
that  the  rent  was  suspended  by  the  eviction  of  the  tenant  from 
a  portion  of  the  premises  ;  and  if  this  partial  eviction  be  estab- 
lished, there  is  no  doubt  that  the  entire  liability  of  the  tenant 
for  rent  ceases  until  the  interference  of  the  landlord  with  the 
use  of  the  property  is  terminated.  The  alleged  eviction  in  this 
case  consisted  in  the  tearing  up  and  removal  of  the  rails  upon 
a  rail  road  running  to  the  Hudson  river,  from  the  demised 
premises,  which  were  a  rolling  mill  and  iron  works  in  Bock- 
land  county. 

The  fact  of  the  removal  of  the  rails  by  the  plaintiff  is  ad- 
mitted, but  two  questions  are  raised :  First,  whether  the  use 
of  the  rail  road  was  part  of  the  demise ;  and,  second,  if  it 
were,  whether  the  tearing  up  of  the  rails  constituted  an  eviction. 

The  use  of  this  rail  road  is  granted  in  the  form  of  a  covenant 
in  the  lease,  and  separately  from  the  formal  demise,  it  is  true ; 
but  this  does  not  exclude  the  enjoyment  of  this  structure  from 
forming  a  part  of  the  demise.  The  instrument  must  be  con- 
strued according  to  its  true  meaning,  and  not  by  strict  technical 
rules,  and  it  is  sufficiently  obvious  that  this  interest  in  the  rail 
road  in  question,  or  its  use,  was  intended  to  be  let  and  secured 
to  the  lessee  during  the  term.    It  is  granted  in  express,  though 
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perhaps  aot  formal,  terms,  to  the  tenant,  as  part  of  his  lease ; 
and  thoagh  perhaps  if  it  be  considered  as  an  incorporeal  here* 
ditamentj  a  suit  could  not  in  strictness  be  said  to  issue  out  of  it 
alone,  yet  when  such  an  interest  is  demised  with  lands  and  a 
rent  reserved,  it  is  held  to  issue  out  of  both  in  point  of  render, 
although  out  of  the  corporeal  hereditament  alone  in  point  of 
remedy.  So  that  where  rent  is  nominally  reserved  out  of  two 
things,  the  one  corporeal  and  the  other  incorporeal,  and  not  appor- 
tioned, and  the  demise  of  the  incorporeal  hereditament  is  insuf- 
ficient or  invalid  in  form  or  substance,  no  rent  at  all  is  recover- 
able. {See  2  Saund.  303;  2  B.  ^  A.  SSGi  2  A.  ^  E.  696; 
7  Exch.  685.) 

In  the  case  of  Watts  v.  Coffin,  (11  John.  495,)  the  court  held 
that  the  covenant  of  the  lessor,  that  the  lessee  should  have 
common  of  estovers  and  common  of  pasture  in  part  of  the 
Rensselaer  manor,  to  which  the  demised  premises  belonged,  did 
not  make  these  privileges  part  of  the  grant,  or  of  the  demised 
premises,  out  of  which  rent  was  reserved,  but  that  they  lay  in 
covenant.  But  this  was  founded  upon  two  suflScient  reasons 
peculiar  to  that  case,  and  which  do  not  exist  here.  By  the  terms 
of  the  lease,  in  Watts  v<  Coffin,  the  rent  was  reserved  expressly 
out  of  the  lands,  granted,  and  was  the  yearly  tenth  of  their 
produce,  showing  that  these  rights  of  common  formed  no  por- 
tion of  the  premises  out  of  which  the  rent  was  reserved  to  issue. 
And  the  court  also  advert  to  the  fact^  that  the  common  men- 
tioned in  the  covenant  is  appurtenant  only,4md  capable  of  being 
created  by  grant  as  a  separate  interest  or  right,  and  not  append- 
ant to  the  estate  created  by  the  deed,  which  was  a  fee.  Upon 
these  arguments,  applied  to  the  construction  of  the  conveyance, 
the  court  held  that  these  rights  of  common  formed  no  part  of 
the  grant.  In  Ethcridge  v.  Osborn,  (12  Wend.  529,)  the 
lease  contained  a  covenant  that  the  landlord  would  dig  and  com- 
plete  a  raceway  across  the  demised  lands,  to  contain  a  given 
quantity  of  water,  which  the  tenant  was  to  be  allowed  to  use. 
The  defense  was,  that  the  raceway  had  never  been  built,  and 
thus  the  tenant  had  lost  its  benefits.  The  court  held,  that  as 
the  tenant  went  into  possession  without  and  before  the  construe- 
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tion  of  thid  raoeway,  the  landlord  cottld  not  be  said  to  have 
ericted  the  tenant  firom  what  had  never  existed,  and  the  tenant 
must  sne  for  damages,  on  his  covenant*  But  it  was  admitted, 
that  if  the  landlord,  after  the  raceway  had  been  dug  and  water 
let  in,  had  diverted  the  water,  it  would  have  amounted  to  an 
eviction.  The  use  of  the  race,  and  the  water  flowing  in  it, 
when  made,  was  an  essential  part  of  the  premises,  and  neces- 
sary to  their  full  enjoyment.  In  Thmlinson  Vi  Day,  (2  Brod. 
^  Bing.  680,  the  landlord  stipulated  that  the  tenant  of  a  cer- 
tain farm  leased  at  a  rent  of  £450,  should  enjoy  a  right  of 
sporting  over  a  manor,  and  it  appearing  that  the  landlord  had 
no  right  to  grant  the  privilege  of  sporting,  it  was  held,  that  the 
right  to  shoot  game  formed  part  of  the  demise,  and  entered 
into  the  consideration  for  which  the  tenant  became  bound  to 
pay  rent,  and  that  the  fact  that  no  such  right  passed,  and  the 
tenant  was  warned  off,  constituted  an  eviction. 

In  this  case  the  use  of  the  rail  road  in  question  unquestion- 
ably formed  part  of  the  inducement  and  consideration  for  which 
the  defendant  agreed  to  pay  the  stipulated  rent,  and  was  neces- 
sary to  the  full  enjoyment  of  the  premises  as  leased.  How  far 
the  tenant  considered  this  use  of  the  railway  in  the  bargain, 
or  how  important  it  was  to  the  full  and*  profitable  use  of  the 
property  in  the  business  for  which  it  was  intended,  is  not  ma- 
terial. It  is  enough  that  the  court  can  see  that  it  formed 
part  of  the  premises  and  privileges  which  the  tenant  was  to 
occupy  and  enjoy,  *that  it  was  part  of  the  estate  granted, 
and  intimately  connected  with  the  use  of  the  land  and  buildings. 

The  next  question  is,  whether  the  facts  shown  and  admitted 
constitute  in  law  a  partial  eviction,  assuming  this  railway  to 
have  been  part  of  the  demise.  Here  I  am  constrained  to  differ 
with  riie  learned  judge  who  tried  the  cause.  While  upon  the 
principles  on  which  he  places  his  decision,  derived  from  the  old 
precedents  of  pleading,  it  may  be  diflicult  to  escape  the  force 
of  his  reasoning,  yet  these  rules,  and  this  construction  of  the 
pleas,  has  been  expressly  overruled  and  set  aside  by  the  more 
recent  cases,  and  especially  in  the  case  of  Dyett  v.  Pendleton^ 
in  the  court  of  errors,  (8  Cowefiy  727.)    It  is  no  longer  neces- 
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sary  that  there  should  be  a  manual  or  physical  expulsion  or 
exclusion  from  the  premises,  or  any  part  of  them,  to  constitute 
an  eviction.  Any  intentional  and  injurious  interference  by  the 
landlord,  which  deprives  the  tenant  of  the  means  or  the  power 
of  beneficial  enjoyment  of  any  part  of  the  demised  premises  is 
an  eviction,  under  the  authority  of  the  cases  in  this  state.  The 
opinion  of  Chief  Justice  Kelson,  in  Ogilvie  v.  Hull^  (5  £WZ, 
52,)  which  was  cited  to  limit  the  application  of  the  case  o^Dyett 
v.  Pendleton^  expressly  recognizes  this  principle.  And  in  Co- 
hen V.  Dupont,  (1  Sand.  S.  C  R.  260,)  the  superior  court  of 
New  York  laid  down  and  applied  the  same  rule.  The  con- 
siderations derived  from  the  forms  and  rules  of  pleading,  by 
the  learned  judge  who  delivered  the  opinion  in  this  case,  were 
adverted  to  in  the  court  of  errors,  in  the  case  of  Dyett  v.  Pen- 
dleton, and  were  not  admitted  to  be  sufficient  to  control  the  de- 
cision of  the  question.  These  cases,  and  the  reasoning  they 
contain,  are,  I  think,  decisive  to  show  that  the  removal  of  the 
rails  was  an  eviction  of  a  portion  of  the  premises  demised  in 
this  case.  It  is  well  settled  that  an  eviction,  as  to  part  of 
the  demise,  suspends  the  rent  of  the  whole.  {See  Lawrence 
V.  French,  25  Wend.  443.)  And  therefore  the  defendant  here 
was  not,  at  the  time  of  bringing  this  action,  under  the  obli- 
gation to  pay  the  rent  fixed  by  this  lease,  and  it  did  not  become 
forfeited  by  his  failure. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event." 

On  the  14th  of  November,  1856,  an  order  was  made  in  ac- 
cordance with  this  opinion,  directing  a  re-argument  to  be  had, 
and  the  cause  now  came  up  pursuant  to  that  order. 

G.  W.  Stevens,  for  the  appellant.  I.  In  construing  a  deed 
or  other  written  instrument,  the  intention  of  the  parties  most 
be  gathered  from  the  whole  instrument,  and  that  intention  must 
govern  in  its  construction.  {Stratton  v.  Pettit,  80  Eng.  Law 
and  Eq.  Rep.  479.     Oakley  v.  Adamson,  8  Bing.  856.) 

II.  It  was  the  intention  of  the  parties,  as  it  is  to  be  gathered 
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from  the  lease,  that  the  use  of  the  rail  road  should  pass  to  the 
defendant,  equally  with  the  use  of  the  rolling  mill. 

III.  The  rail  rpad  passed  to  the  plaintiff,  under  the  lease, 
as  an  appurtenance  to  the  principal  matter  demised,  viz :  the 
rolling  mill.  (2  Crabb  on  Real  Property,  246,  247.  Pekes 
V.  Grubb,  21  Pmn.  R,  [9  Harris,]  455.  Barhw  v.  Rhodes,  1 
Cromp.  Sf  JMees.  439.) 

rV.  The  use  of  the  rail  road  is  specifically  demised  to  the 
defendant,  in  and  by  the  lease,  and  is  coupled  with,  and  forms 
part  of,  the  demised  premises.  (  Wood/.  Land,  and  Tenant, 
6, 147.  Taylor's  Land,  and  Ten.  10.  1  Piatt  on  Leases,  24. 
2  id.  28.  Anon.  11  Mod.  42.  NewconU)  v.  Ketteltas,  19  Barb. 
608.  Doe  dem.  Smith  v.  Galloway,  5  Bam.  ^  Ad.  43. 
Moore  v.  Miller,  8  Barr,  272.) 

Y.  The  tearing  up  of  the  rails,  as  admitted  by  the  stipula- 
tion, was  an  actual  and  not  a  mere  constructive  eviction  of  the 
defendant  from  the  beneficial  enjoyment  of  the  rail  road,  ex- 
pressly demised  to  him  by  the  lease.  {Tomiinson  v.  Day,  2 
Brod.  4-  Bing.  680.  Etheridge  v.  Osborn,  12  Wend.  529. 
Cohen  v.  Dupont,  1  Sand.  S.  C.  R.  260.  Upton  v.  Towsend, 
Upton  V.  Qreenlees,  38  Eng.  L.  and  Eq.  Rep.  212.  Briggs 
V.  HaU,  4  Leigh,  484.) 

YL  An  eviction  of  the  tenant  by  the  landlord,  from  a  part  of 
the  demised  premises,  suspends  the  whole  rent  so  long  as  the 
eviction  shall  continue.  (1  Roll.  Abr.  940,  n.  Dyett  v.  Pen- 
dleton,  8  Cowen,  727.  Lewis  v.  Payn,  4  Wend.  423.  Law- 
rence V.  French,  25  id.  448.  Christopher  v.  Austin,  1  Ker- 
nan,  216.) 

YIL  The  recovery  in  the  suit  by  the  defendant  against  the 
plaintiff  set  up  in  the  reply,  is  not  a  restoration  of  the  possession 
of  the  road  to  the  defendant,  and  cannot  operate  as  a  revival  of 
the  rent.  (8  Black.  Com.  220.  2  Leon.  pi.  129.  Cro.  Eliz. 
402.  Johnson  v.  Long,  1  Ld.  Raym.  870.  Fisher  v.  Barret, 
4  Cush.  881.) 

Ferris  ^  Frost,  for  the  respondent.  I.  The  rail  road  in 
question  was  no  part  of  the  thing  demised,  or  with  reference  to 
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which  any  rent  was  reserved.  The  right  to  the  use  of  this  rail 
road  rested  upon  a  simple  covenant  totally  disconnected  with 
the  general  demise,  and  if  the  lessor  had  entirely  deprived  the 
lessee  of  the  use  of  the  rail  road,  it  would  not  have  amounted  to 
an  eviction,  so  as  to  have  suspended  the  rent.  (8  Bac.  Ab,  tit. 
Rent,  B.p,  454,  id.  D.  p.  462.  Watts  v.  Coffin,  11  John.  495. 
Fitchburg  Manuf.  Co.  v,  Melvin,  5  Mctss.  R.  270,  note,  Co- 
myris  Land,  and  Ten.  by  Chilton,  525.  3  Kmt^s  Com,  460. 
Winslow  V.  Henry,  5  Hill,  481.  CapeU  v.  Buzzard,  3  To.  ^ 
Jervis,  344.  Taylor^s  Land,  and  Ten.  92.  Comyvis  Dig. 
tit.  Rent,  B.  3.  18  Viner's  Abr.  4n%  491,  492.  Mason  v. 
Chambers,  Cro.  Jac.  34.) 

II.  If  the  rail  road  in  question  had  been  a  part  of  the  thing 
demised,  the  act  admitted  to  have  been  done  by  the  lessor  would 
not  constitute  .an  eviction  ;  the  admission  being  simply  that  the 
plaintiff  directed  the  tearing  up  of  the  rails  from  the  rail  road 
mentioned  in  the  pleadings  in  this  actioui  in  the  month  of  April, 
1853.  {Hunt  v.  Cope,  Cowp.  442.  Wood/.  Land,  and  Ten. 
413.  1  Saund.  R.  204,  w.  2.  Lawrence  v.  French,  25  Wend. 
443.  OgUvie  v.  Hull,  ^  Hill,  52.  3  Kent,  464.  Taylor's 
Land,  and  Ten.  255.  McFadden  v.  Rippey,  8  Missouri  R. 
738.  Roper  v.  Lloyd,  T  Jones,  148.  Harrisovls  case,  Clay- 
ton's R.  34.  18  Viner's  Ab.  tit.  Rent,  {A  a,)  pi.  11.  Cham- 
bers*  Land,  and  Ten.  591.     Bennett  v.  BUtle,  4  Rawle,  343, 4.) 

III.  The  occupation  of  the  premises  and  the  payment  of  rent 
accruing  after  the  tearing  up  of  the  rails,  with  the  knowledge 
by  the  lessee  at  the  time  of  such  payment  that  the  rails  had 
been  so  torn  up,  are  acts  entirely  inconsistent  with  the  defense 
set  up.  {Crane  v.  Dresser,  2  Sand.  120.  3  Kel.  R.  p.  520, 
pL  87.) 

IV.  The  lessee  having  brought  an  action  upon  the  covenant 
in  question,  and  recovered  damages  from  the  lessor  for  the 
tearing  up  of  the  rails  in  question,  and  a  judgment  thereon 
having  been  entered  and  paid,  he  cannot  avail  himself  of  the 
same  acts  to  defeat  the  present  action. 

y.  The  putting  the  rail  road  in  repair,  above  the  Chemical 
Works,  by  the  lessee,  was  a  condition  precedent  to  hb  right  to 
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use  it.  The  lessor  reserved  to  himself  important  privileges  in 
the  mill  in  question,  and  it  was  for  his  interest  that  the  rail  road 
should  be  repaired,  which  fact  together  with  the  benefit  which 
would  accrue  to  him  as  the  owner  of  the  road,  furnishes  the  con- 
sideration for  granting  to  the  lessee  the  use  of  the  rail  road. 

S.  B.  Strong,  P.  J.  I  assented  to  a  re-argument  of  this  case, 
as  my  associates  had  differed  from  each  other,  and  from  a  sup- 
position that  I  might  have  misinterpreted  the  authorities  cited 
by  Judge  Emott  in  his  opinion  to  which  I  had  yielded  my  first 
impressions.  On  a  re-examination,  I  have  adhered  to  the  opin- 
ion of  a  majority  of  the  court,  that  the  learned  judge  before 
whom  the  action  was  tried  erred  in  rendering  judgment  for  the 
plaintiff. 

Taking  the  lease  in  its  entirety — and  that  is  the  proper  way 
to  construe  every  instrument  in  writing — it  demised  the  rolling 
mill,  furnace  and  machinery,  and  the  land  under  and  immedi- 
ately adjoining  the  mill,  with  the  dwelling  house  formerly  occu- 
pied by  the  Rev.  Dr.  Willard,  the  use  of  certain  wire  blocks  or 
spindles,  pullies,  wheels  and  shafts,  and  the  use  of  the  rail  road 
in  common  with  others,  including  the  lessor.  The  right  to  use 
end  enjoy  all  such  property  passed  to  the  defendant  by  the 
lease,  and  no  part  of  it  rested  simply  in  covenant.  The  haben- 
dum included  the  premises  previously  described,  with  the  ap- 
purtenances, and  what  was  said  afterwards,  as  to  the  right  to 
use  the  rail  road,  maybe  considered  as  a  specification  of  one  of 
such  appurtenances.  If  it  had  not  acquired  that  character  be- 
fore, it  might  well  have  been  created  by  the  lease.  {Co,  Litt. 
12  6.  1  Ventr.  40.  Com.  Dig,  tit.  Appendant  and  Appurte- 
nant, A.)  It  is  true  the  habendum  clause  could  not  enlarge 
the  premises.  {Com,  Dig,  tit.  Fait,  E,)  But  it  may  well  re- 
fer to  what  is  granted  in  any  part  of  the  conveyance.  To  say 
that  it  must  refer  exclusively  to  what  precedes  it  would,  in  cases 
like  the  present,  be  sacrificing  substance  to  form.  The  stipula- 
tion for  the  payment  of  rent,  by  the  use  of  the  word  "  therefore" 
shows  that  it  was  to  be  for  all  that  had  been  described  or  refer- 
red to  immediately  before — ^both  the  premises  and  their  appur- 
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tenanoeB.  It  follows,  then,  that  the  use  of  the  rail  road  was 
actually  leased,  and  that  rent  was  to  be  paid  for  it  as  an  appur- 
tenance. If  so,  what  was  said  by  Chief  Justice  Savage,  in 
Etheridge  v.  Osborrij  (12  Wend.  529,)  is  directly  applicable. 
There  the  lessor  had  covenanted  to  construct  a  raceway,  which 
the  lessee  was  to  have  the  privilege  of  using,  but  it  was  never 
made.  It  was  decided  that  the  use  of  the  raceway  had  not  been 
demised,  for  it  had  no  existence  when  the  lease  was  executed, 
nor  in  fact  at  any  time.  But  it  was  remarked  by  the  chief 
justice,  that ''  had  the  landlord,  vSt&r  the  racewty  was  dug  and 
the  water  let  in,  and  enjoyment  by  the  tenant,  subsequently  di- 
verted the  water  from  the  raceway,  or  a  part  of  it,  that,  I  think, 
would  have  amounted  to  an  eviction  within  the  cases  of  Lewis 
v.  Payn,  (4  Wend,  428,)  and  Dyett  v.  Pendleton,  (8  Cawetij 
727  ;)  which  last  case,  in  the  court  of  errors,  carried  the  doc- 
trine of  eviction  to  the  utmost  verge."  I  have  no  difficulty  in 
concurring  in  the  opinion  that  an  interruption  to  the  enjoyment 
of  a  privilege  conferred  by  a  lease,  by  physical  means  adopted 
by  the  landlord,  constitutes  an  eviction.  If  so,  such  eviction 
clearly  suspended  the  rent  for  the  whole,  and  more  especially 
any  remedy  by  the  landlord,  by  reason  of  its  non-payment. 

It  is  no  answer  to  this  to  say  that  the  tenant  has  recovered 
damages  for  the  breach  of  the  covenant  for  the  use  of  the  rail- 
way. If  it  would  in  any  case  relieve  the  landlord  from  a  pen- 
alty once  incurred,  it  could  not  have  that  effect  in  the  case  of  a 
continuing  covenant.  Here  the  tenant  was  to  have  the  use  of 
the  rail  road  during  the  entire  term.  The  landlord  can  only 
relieve  himself  as  to  the  future  by  restoring  the  rails  which  he 
has  wrongfully  removed. 

The  judgment  at  the  special  term  must  be  reversed,  and  there 
must  be  a  new  trial ;  costs  to  abide  the  event. 

Emott,  J.  After  attentively  considering  all  which  was  cited 
and  urged  upon  the  re-argument  of  this  cause  in  favor  of  sus- 
taining the  judgment,  I  adhere  to  the  opinion  expressed  by  me 
on  the  first  hearing.  With  some  slight  modifications  and  addi- 
tions which  I  have  made,  to  meet  suggestions  which  were 


NEW  YORK—APRIL,  1867.  *    J  §7 


Wood  V.  Draper. 


made  on  the  re -argument,  the  opinion  then  delivered  states  the 
reasons  for  which  I  think  there  must  be  a  new  trial,  and  Mr. 
Justice  BiRDSETE  concurs  in  the  reasoning  and  conclusion  of 
that  opinion.  We  are  unanimous  that  the  judgment  must  be 
reversed,  and  a  new  trial  ordered. 

Judgment  accordingly. 

[DcTCHERs  Qeneral  Term,  April  14,  1867.    S.  B.  Strong,  EmoU  and 
BiriUetfe,  JusUces.] 


Fernando  Wood  vs,  Simeon  Draper  and  others. 

The  supreme  court  will  grant  its  aid  to  restrain,  by  injanction,  the  imposition  <^ 
any  tax  or  burthen  on  the  tax  payers  of  a  city  contrary  to  law,  on  a  complaint 
filed  by  any  tax  payer,  on  his  own  behalf  as  well  as  on  behalf  of  others  simi- 
larly interested ;  or  on  behalf  of  any  corporator  of  the  city,  having  an  interest 
in  the  corporate  property  thereof,  on  a  similar  complaint,  showing  an  illegal 
diversion  or  application  of  the  corporate  property. 

But  the  plaintiff  in  sach  a  case  must  aver  that  he  files  his  complaint  not  only  on 
his  own  behalf,  but  on  behalf  of  all  others  sicnilarly  situated.  Such  an  aver- 
ment is  essential  to  a  complete  determination  of  all  the  rights  affected  by 
the  suit 
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OTION  for  an  injunction.    The  facts  are  stated  in  the  opin* 
ion  of  the  court. 


J.  W.  Edmonds,  T.  Sedgwick  and  C.  O  Conor,  for  the 
plaintiff. 

W.  M,  Evarts,  W,  C.  Noyes,  D.  D.  Field  and  F.  B.  Cut- 
ting, for  the  defendants. 

Davies,  J.  This  motion  has  been  argued  with  an  ability 
commensurate  with  its  importance,  and  with  the  high  standing 
at  the  bar  of  the  distinguished  counsel  employed  in  the  cause. 

The  plaintiff  files  his  complaint  in  this  cause,  alleging  there- 
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in  that  he  is  a  tax  payer  in  the  city  of  New  York,  and  one  of  the. 
corporators  thereof ;  and  prays  that  the  defendants  may  be  re- 
strained from  the  exectttion  of  a  statute  which  he  alleges  to  be 
unconstitutional  and  void.  The  relief  demanded  in  the  com- 
plaint, which  it  is  competent  for  this  court  to  grant  in  a  proper 
case,  is  a  perpetual  injunction,  restraining  the  defendants  from 
the  execution  of  the  act.  The  authority  for  this  court  to  inter- 
fere by  way  of  preliminary  injunction,  is  conferred  by  §  219  of  the 
code.  It  authorizes  the  court,  when  it  shall  appear  to  it  by  the 
complaint  that  the  plaintiff  is  entitled  to  the  relief  demanded,  and 
that  such  relief,  or  any  part  thereof,  consists  in  restraining  the 
commission  of  any  act,  the  commission  of  which  during  the  liti- 
gation, would  produce  injury  to  the  plaintiff,  or  where  during  the 
litigation  it  shall  appear  that  the  defendant  is  doing,  or  is  about 
to  do  some  act  in  violation  of  the  plaintiff's  rights,  and  tending  to 
render  the  judgment  ineffectual,  a  temporary  injunction  may  be 
granted  to  restrain  such  act.  It  is  not  granted,  when  the  plaintiff 
is  entitled  to  any  relief,  but  to  the  relief  demanded.  If,  by  the 
law,  as  it  stood  before  the  code,  the  plaintiff  had  no  right  to  the 
relief  sought  in  a  suit  in  his  own  name,  he  has  now  none,  aa 
the  section  does  not  profess  to  extend  the  relief  which  the  plaintiff 
might  claim  in  such  a  suit.  If  the  only  final  relief  which  he  de- 
mands is  a  judgment  for  an  injunction,  (as  in  this  case,)  he  must 
show  that,  by  the  law  as  it  stood  before,  he  was  entitled  to  that  re- 
lief.   {Chemical  Bank  v.  The  Mayor,  ^c.  12  How.  Pr.  R.  476.) 

It  is  well  settled  in  this  court  that  when  the  plaintiff  appears 
to  be  entitled  to  a  decree  for  a  perpetual  injunction,  he  may 
also  have  a  temporary  injunction,  pendente  lite,  provided  it  is 
necessary  to  protect  him  from  injury.  {Corning  v.  Troy  Iron 
and  Nail  Factory,  6  Pr.  Rep,  89.)  The  first  question, 
therefore,  to  be  disposed  of  is,  has  the  plaintiff  such  a  standing 
in  this  court  as  entitles  him  to  the  relief  claimed  in  the  com- 
plaint? 

The  plaintiff  alleges,  and  it  is  not  denied,  that  he  is  a  tax  pay- 
er in  the  city  of  New  York,  and  a  corporator  thereof.  The 
meaning  and  extent  of  this  averment  are,  that  he  contributes  to 
the  taxes  raised  in  this  city,  and  is  a  member  of  the  corporatioa 
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thereof,  and  as  such  is  interested  in  the  corporate  property. 
By  being  a  tax  payer  he  has  contributed  to  the  taxes  already 
raised  and  collected  therein,  and  is  lia];)le  to  be  assessed  and 
to  pay  his  aliquot  part,  by  way  of  taxation,  to  liquidate  and  dis- 
charge any  additional  burthens  which  may  be  imposed  upon  the 
tax  payers  of  said  city.  As  a  corporator,  he  is  a  part  owner  of 
all  property,  real  and  personal,  owned  by  the  corporation,  and 
has  a  right  to  be  heard  in  any  disposition  to  be  made  of  it. 

The  complaint  sets  forth  the  act  of  the  legislature  of  this 
state,  passed  April  8, 1857,  entitled  "  an  act  to  establish  a  me- 
tropolitan police  district,  and  to  provide  for  the  government  there- 
of." This  act  organizes  the  counties  of  New  York,  Kings, 
Westchester  and  Richmond,  into  a  district  to  be  called  *'  The 
Metropolitan  Police  District  of  the  state  of  New  York,"  and 
directs  the  appointment  of  five  commissioners  by  the  governor 
and  senate,  who,  with  the  mayors  of  the  cities  of  New  York 
and  Brooklyn,  ex  officio,  are  to  form  a  board  of  police  commiss- 
ioners. Such  board  is  authorized  to  appoint  various  officers,  to 
aid  them  in  preserving  order  and  performing  the  duties  imposed 
upon  them  by  the  said  act,  viz.  a  general  superintendent  of 
police,  and  two  deputy  superintendents ;  five  surgeons  of  police, 
and  so  many  inspectors  or  captains  of  police,  not  to  exceed  forty  ; 
so  many  sergeants  of  police,  not  to  exceed  one  hundred  and 
fifty,  and  so  many  police  patrolmen,  as  may  be  determined  on 
by  the  supervisors  of  the  county  of  New  'York,  as  the  patrol 
force  of  said  county ;  and  so  many  patrolmen  for  the  city  of 
Brooklyn  and  for  the  county  of  Kings,  not  included  in  said  city, 
and  for  the  counties  of  Westchester  and  Richmond  as  the  com- 
mon council  of  said  city  and  boards  of  supervisors  of  said  counties 
shall  determine.  Until  otherwise  provided,  the  existing  police 
force  in  the  cities  of  New  York  and  Brooklyn  will  continue  to 
be  the  police  force  of  the  counties  of  New  York  and  Kings. 
By  §  14  of  said  act,  it  is  provided  that  the  common  councils  of 
New  York  and  Brooklyn,  at  the  expense  of  said  cities  respect- 
ively, shall  provide  all  necessary  accommodations  in  said  cities, 
for  the  station  houses  required  by  the  board  of  police,  for  the 
accommodation  of  such  police,  for  the  lodging  of  vagrants,  and  the 
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temporary  detention  of  persons  arrested  for  offenses.  It  is  also 
made  the  duty  of  said  common  councils  to  furnish  the  same 
suitably,  and  to  warm  and  light  the  same  by  day  and  by  nighl. 
In  case  the  said  common  councils,  or  either  of  them,  shall  re- 
fuse to  make  such  provisions,  having  been  requested  .so  to  do 
by  said  board  of  police,  then  it  is  made  lawful  for  said  board 
to  make  their  own  provisions  in  the  premises,  and  the  expense 
thereof  shall  become  a  proper  charge  and  debt  upon  the  citj  so 
neglecting  or  refusing. 

By  i  26  of  said  act,  it  is  provided  that  the  board  of  super- 
visors of  the  county  of  New  York  shall  annually  raise,  by  tax 
upon  the  real  and  personal  property  taxable  in  said  county, 
such  sums  of  money  as  the  board  of  police,  on  or  before  the  first 
Monday  of  June  in  each  year  shall  apportion  as  requisite  and 
needful  to  be  raised  by  said  city,  which  sums  of  money  shall  be 
applied  by  said  board  of  police  for  the  fiscal  purposes  of  said  act. 
Such  apportionment  not  to  be  binding,  if  it  shall  exceed  the 
sum  necessary  to  maintain  the  police  force  in  said  counties 
respectively,  nor  unless  the  same  shall  be  approved  by  a  ma- 
jority vote  of  an  auditing  committee,  composed  of  the  presi- 
dents of  the  boards  of  supervisors  in  each  county  in  said 
district,  and  by  the  comptrollers  of  the  cities  of  New  York  and 
Brooklyn.  Such  moneys,  so  to  be  raised,  are  to  be  puid  into 
the  treasury  of  said  respective  cities,  and  thereafter  immediately 
paid  into  the  treasury  of  the  state,  and  to  be  drawn  there- 
from by  the  said  board  of  police,  for  the  purposes  of  said  police. 
And  by  the  said  section  it  is  further  provided,  that  all  the  moneys 
collected  by  the  said  cities  for  police  purposes,  during  the  years 
1856  and  1857,  and  not  expended,  shall,  immediately  on  the 
organization  of  the  said  board  of  police,  and  on  notice  served 
on  the  comptrollers  of  said  cities,  be  paid  into  the  state  treasury, 
to  be  disbursed  by  the  said  board  of  police.  By  §  16  of  said 
act  it  is  declared,  that  all  telegraphic  apparatus,  public  police 
property,  books,  records  and  accoutrements,  in  the  possession  of 
the  police  department  of  the  city  of  New  York,  are  thereby 
given  for  the  use  (and  not  to  be  removed  from  the  county  wherein 
now  used,)  of  the  board  of  police  created  by  said  act,  but 
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the  ownership  of  the  same,  and  the  use  thereof,  shall  he  accord- 
ing to  the  ordinances  which  the  common  council  of  the  city,  in 
which  such  property  is  situated,  may  enact. 

It  is  thus  seen  that  the  said  board  of  police  have  the  author- 
ity to  create  a  tax  upon  the  citizens  of  New  York,  for  the  pur- 
poses of  said  act ;  the  right  created  in  case  the  common  council 
of  said  city  does  not  surrender  to  them  the  station  houses,  <fcc., 
now  used  by  the  police  of  said  city,  and  refusing  to  keep  the 
same  warm,  (fee,  to  provide  others  at  the  expense  of  said  city  ; 
to  take  out  of  the  city  treasury  for  the  purposes  of  said 
board,  any  unexpended  moneys  raised  therein  for  police  pur- 
poses, for  the  years  1856  and  1857,  at  the  date  of  the  organi- 
zation of  said  board,  and  apply  and  use  the  same  for  the 
purposes  of  said  board ;  and  to  take  possession  of  all  telegraph- 
ic apparatus,  public  police  property,  books,  &c.,  now  used  by 
the  corporation  of  the  city  of  New  York,  and  the  property  of 
said  corporation,  and  the  use  thereof  is  by  this  act  given  to 
said  board. 

Has  the  plaintiff,  as  a  tax  payer,  any  interest  in  these  taxes 
to  be  levied,  or  in  those  already  collected  and  now  in  the  city 
treasury ;  or  a«  a  corporator,  in  said  property  to  be  taken  and 
thus  used  ?  If  I  correctly  apprehend  the  decisions  of  this  court 
in  several  cases,  he  has  an  interest,  and  such  a  one  as  this  court 
is  bound  to  protect,  if  it  shall  see  that  the  same  is  about  to  be  ille- 
gally invaded. 

The  first  case,  in  which  the  aid  of  this  court  was  invoked  by 
a  tax  payer  to  prevent  a  misapplication  of  moneys  raised  by 
taxation,  or  in  the  possession  of  the  corporation,  was  that  of 
Adriance  v.  The  Mayor^  reported  1  Barh,  19.  In  that  case 
the  plaintiff  filed  his  bill,  setting  f&rth  that  he  was  the  owner  of 
real  estate  in  this  city,  and  a  tax  payer.  He  charged  that 
among  other  misappropriations  by  the  common  council,  they  had 
directed  the  payment  of  moneys  not  authorized  by  law,  and  the 
complaint  prayed  a  perpetual  injunction,  restraining  the  corpo- 
ration from  paying  those  sums.  The  bill  was  taken  as  confessed 
by  the  defendants.  The  court,  though  entertaining  doubts  of 
its  jurisdiction,  granted  the  injunction  as  prayed  for.     The  next 
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case  was  in  1849,  of  Eirby  and  others,  tax  payers,  against  the 
corporation  and  certain  committees  of  the  common  council,  for 
an  injunction,  restraining  them  from  purchasing  a  certain  island 
in  the  East  river  called  Berian's  island,  for  a  cemetery.  The 
injunction  in  that  case  Tvas  granted  and  sustained.  The  next 
case  which  called  for  the  judgment  of  this  court,  and  settled  this 
principle,  was  that  of  Christopher  and  Tihon  v.  The  Mayor 
of  New  York  and  others,  (13  Barb.  567.)  In  that  case  an  in- 
junction had  been  granted,  on  the  application  of  the  plaintiffs, 
who  claimed  the  intervention  of  the  court,  on  the  ground  that 
they  were  tax  payers  and  freeholders  in  the  city  of  New  York. 
On  their  complaint  an  injunction  was  issued,  restraining  the 
corporation,  and  the  comptroller,  and  tho  commissioners  of  re- 
pairs and  supplies,  from  making  and  executing  any  contract 
with  one  John  B.  Corlies,  in  pursuance  of  a  resolution  of  the 
board  of  aldermen,  for  rebuilding  Washington  market,  and  re- 
straining the  said  Oorlies,  in  case  any  such  contract  had  been 
executed,  from  acting  under  the  same.  The  case  was  very 
earnestly  argued  at  the  general  term  of  this  court,  and  it  being 
the  first  instance,  on  a  full  discussion,  in  which  its  aid  had  been 
invoked  by  a  tax  payer,  excited  much  attention,  and  received 
the  careful  examination  of  the  court.  The  opinion  of  the  court 
was  delivered  by  Edwards,  justice,  who  says :  "  It  seems  to  me 
that  when  an  act  is  clearly  illegal,  and  when  the  necessary  effect 
of  such  act  will  be  to  injure,  or  impose  a  burthen  upon  the  prop- 
erty of  any  corporation,  there  is  enough,  according  to  every 
principle  which  has  regulated  the  action  of  courts  of  equity,  to 
warrant  the  interference  of  the  court.  *  *  *  But,  it  is  said  that 
the  plaintiffs  have  not  such  an  interest  as  corporators,  as  will 
entitle  them  to  the  relief  which  they  ask.  It  appears  by  the 
complaint,  that  they  are  tax  payers  and  freeholders  in  the  city. 
The  necessary  eff*ect  of  the  act  complained  of,  will  be  to  impose 
a  burthen  upon  their  real  estate.  Their  interest,  then,  is  as 
certain  and  direct,  as  that  of  a  stockholder  in  a  moneyed  or  other 
corporation."  The  order  granting  the  injunction  was  affirmed. 
This  case  is  so  clearly  analogous  to  the  one  now  under  consid- 
eration, as  to  the  right  of  this  plaintiff*  to  invoke  the  aid  of  this 


KEW  YORK-APRIL,  ISST.  193 


Wood  V.  Draper. 


court,  that  I  am  unable  to  diseover  any  essential  difference.  It 
is  the  law  of  this  court,  and  by  it  I  am  bound,  sitting  at  special 
term.  Two  cases  were  referred  to  by  the  court  in  its  opinion, 
as  sustaining  the  results  at  which  it  arrives.  The  first  was  that 
of  Bromley  v.  Smith,  (1  Simons^  8.)  By  act  of  parliament  in 
the  40th  Geo.  3,  for  enclosing  and  allotting  certain  waste  lands, 
in  the  parish  of  St.  Mary,  in  Stafford,  over  which  the  house- 
holders, being  parishioners,  within  that  borough,  were  entitled 
to  rights  of  common,  the  occupiers  of  houses  of  the  yearly  value 
of  £5  within  the  borough,  or  any  seven  or  more  of  them,  were 
empowered  to  meet  at  the  times  and  places  therein  mentioned, 
for  the  purpose  of  making  rules  and  regulations  for  the  cultiva- 
tion and  management  of  the  allotments,  to  appoint  a  treasurer 
and  certain  other  officers,  and  to  raise  money  by  rates  on  such 
occupiers,  for  the  purpose  of  carrying  the  rules  and  regulations 
into  effect.  The  act  was  put  in  force  soon  after  it  was  passed. 
In  1821,  one  Bagnall,  who  had  been  removed,  for  misconduct, 
from  9Xk  office  which  he  held  under  the  act,  obtained  a  verdict 
in  an  action  for  a  libel,  brought  against  the  defendant  Under- 
wood, who  was  the  then  treasurer  under  the  act,  for  damages 
and  costs  to  the  amount  of  £300.  In  March,  1852,  Underwood 
resigned  the  treasurership,  and  the  other  defendant.  Smith,  suc- 
ceeded him.  Smith,  out  of  money  arising  from  the  rates  made 
pursuant  to  the  act  paid  £107  ir)s.  l^d.  to  Underwood's 
attorney,  in  part  discharge  of  the  costs  of  the  action.  The  bill 
was  filed  hy  nine  persons  who  were  householders,  and  parish- 
ioners within  thd  borough  of  Stafford,  on  behalf  of  themselves 
and  all  other  householders  and  parishioners  within  the  borough, 
excepting  Smith  and  Underwood ;  and  after  stating  to  the  effect 
before  mentioned,  it  alleged  that  the  last  mentioned  payment 
was  a  misapplication  of  the  rates ;  that  the  householders,  being 
parishioners  within  the  borough  of  Stafford,  who  were  interested 
in  the  allotments,  were  very  numerous,  and  that  the  plaintiffs 
were  unable  to  make  all  of  them  parties  to  the  suit.  It  prayed 
for  an  account  of  the  rates  received  by  the  defendants,  during 
their  respective  treasurerships,  and  that  the  balance  remaining 
in  their  hands  might  be  applied  for  the  purposes  of  the  apt,  and 
Vol.  XXIV.  25 
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that  they  might  be  decreed  to  replace  what  they  had  misapplied^ 
and  restrained  from  farther  misapplying  the  moneys  arising 
from  the  rates.  Both  of  the  defendants  stated  in  their  answer, 
that  the  aotion  for  a  libel  arose  out  qf  acts  done  by  Underwood,  in 
obedience  to  orders  made  by  the  householders  present  at  certain 
meetings ;  and  that  the  costs  ot  the  action  aho  had  been  paid 
out  of  the  rates,  in  obedience  to  orders  made  in  like  manner, 
and  had  been  allowed  the  treasurer  in  passing  his  accounts,  and 
that  the  majority  of  the  householders  were  averse  to  the  insti- 
tution of  this  suit,  and  approved  of  the  acts  complained  of  in.the 
bill.  These  statements  were  supported  by  evidence.  For  the 
plaintiff  it  was  contended  that  the  householders  had  no  discre- 
tionary power  as  to  the  application  of  the  rates ;  that  they  could 
apply  them  to  no  other  purposes  than  those  prescribed  by  the 
act;  that  by  the  misapplication  complained  of  in  the  bill,. all 
the  householders  were  injured,  as  more  money  must  necessaeily 
be  collected  from  them  than  would  have  been  required  for  the 
purposes  of  the  act,  an^  that,  therefore,  any  of  them  had  a  right 
to  seek  redress  for  the  injury  they  had  sustained,  The  defend- 
ant relied  on  the  proceedings  complained  of  having  been  sanc- 
tioned by  the  majority  of  the  householders,  and  insisted  that 
the  plaintiffs  had  no  right  to  institute  this  suit  against  the 
wishes  of  that  majority,  and  that,  if  there  had  been  any  abuse, 
the  only  mode  of  redressing  it  was  on  information  filed  by  the 
attorney  general.  The  vice  chancellor ;  **  Where  a  matter  is 
necessarily  injurious  to  the  common  right,  the  majority  of  the 
persons  interested  can  neither  excuse  the  wrong  nor  deprive  all 
other  parties  of  their  remedy  by  suit.  The  attorney  general 
may  file  an  information  in  a  case  like  this,  in  respect  of  the 
public  nature  of  the  right ;  and  the  proceeding  must  be  by  the 
attorney  general,  when  all  persons  interested  are  parties  to  the 
abuse ;  but  when  that  is  not  the  case,  I  am  not  aware  of  any 
principle  or  authority  which  makes  it  necessary  that  he  should 
be  before  the  court," 

The  other  case  referred  to  is  that  of  Grap  v.  Chaplin^  2  Sim. 
4*  Stu.  267 ;)  and  sustains  the  same  principles.  This  doctrine 
was  again  reviewed  in  this  court  in  MUhau  v.  Sharp^  (IS 
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^arh.  193,)  in  which  this  covrt  again  held  that  th«  plaintifffi^ 
being  tax  payers  to  a  hrge  amottnt,  having  such  an  interest  ia 
preventing  the  grant  from  the  corporation,  under  consideration 
in  that  case,  from  being  carried  into  effect,  had  a  right  to  insti'- 
tnte  that  suit  in  their  own  names,  and  that  an  injunction  should 
issue  to  restrain  it^  The  same  subject  was  again  carefully  and 
elaborately  reviewed  in  the  case  of  De  Baun  nnd  Thistle  Vv 
T%e  Ijfayor  4^.,  (16  Barlh  392,)  and  the  doctrine  reafirmed  that 
a  person  owning  real  estate  in  the  city  of  New  York  and  paying 
taxes  therein,  may  prosecute  an  action  against  the  corporation^ 
on  behalf  of  himself  and  other  tax  paying  citizens,  to  enjoin  the 
corporation,  or  those  acting  under  them,  from  expending  the 
money  raised  by  taxation,  in  repairing  or  paving  a  street  in  a 
manner  contrary  to  an  express  law,  and  tending  to  add  to  the 
taxes  of  the  inhabitants.  The  same  point  was  ruled  in  Siuyve- 
sant  V.  Pearsall,  (15  Barb,  244.)  See  also,  to  the  same  pointy 
Roosevelt  v.  Varnum,  (12  How.  Pr.  R.  469.) 

*It  must,  therefore,  be  regarded  as  the  settled  law  of  this  courts 
that  it  will  grant  its  aid  to  restrain  by  injunction  the  imposition 
of  any  tax  or  burthen  on  the  tax  payers  of  this  city  contrary  to , 
law,  on  a  complaint  filled  by  any  tax  payer  on  his  own  behalf, 
as  well  as  on  behalf  of  others  similarly  interested,  or  on  behalf 
of  any  corporator  of  said  city  having  an  interest  in  the  corporate 
property  thereof,  on  a  similar  complaint,  showing  an  illegal  di<^ 
version  or  application  of  the  corporate  property. 

The  next  question  which  presents  itself  is,  does  this  complaint 
show  sufiicient  facts  to  bring  the  present  plaintitf  within  the 
principle  of  these  decisions?  It  will  be  observed,  that  in  all 
these  cases  the  plaintiffs  claim  the  intervention  of  the  court,  as 
well  on  their  own  behalf  as  that  of  all  others  of  like  interest 
Is  this  an  essential  averment  ?  It  is  omitted  from  ^he  present 
complaint,  and  the  relief  is  only  asked  for  by  the  plaintiff  for 
himself  alone. 

The  rule  in  reference  to  the  proper  and  necessary  parties  is, 
that  all  must  be  made  parties  who  have  an  interest  in  the  result ; 
and  when  a  great  many  individuals  are  interested,  the  court 
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iFill  often  permit  a  few  to  represent  the  whole ;  btft  the  bill 
should  expressly  state  that  it  was  filed  as  well  on  behalf  of 
other  members  as  of  those  who  are  really  made  complainants^ 
{Edwards  on  Parties,  p.  40.)  One  legatee  may  sne  for  his 
legacy,  without  naming  the  others  interested  in  the  same  fund ; 
but  the  plaintiff  must  sue  as  well  on  his  own  behalf  as  of  all 
others  similarly  situated.  {Brown  v.  Ricketts,  3  John.  Ch, 
553,  and  cases  there  cited,)  In  Chancey  v.  May,  {Pr.  in  Ch~ 
Finch,  ed.  592,)  a  bill  was  brought  by  the  then  treasurer  and 
manager  of  the  Temple  Mills  Brass  Works,  in  behalf  of  them^ 
selves  and  all  other  proprietors  and  partners  in  the  first  under- 
taking, except  the  defendants^  who  were  the  late  treastirer  and 
managers,  being  about  thirteen  in  number ;  and  it  was  to  call 
them  to  an  account  for  several  misapplications^  mismanagements 
and  embezzlements  of  the  copartnership  property^  in  the  South 
Sea  times,  to  the  value  of  £50,000  and  upwards ;  the  copart- 
nership consisted  originally  of  but  18  shares^  but  those  18 
shares,  in  the  year  1720,  were  split  and  divided  into  800. 
The  defendants  demurred  for  that  all  the  rest  of  the  proprietors 
were  not  made  parties^  and  so  every  one  had  the  same  right  to 
call  upon  them  to  an  account  and  then  they  might  be  harassed 
and  perplexed  with  a  multiplicity  of  suits ;  but  the  demurrer 
was  disallowed,  because  it  wa^  in  behalf  of  themselves  and  all 
others,  the  proprietors  of  the  same  undertaking,  except  the 
defendants,  and  so  all  the  rest  were  in  effect  parties.  {See 
also  Lloyd  v.  Loaring,  6  Ves.  jun.  773 ;  Cockhui*n  v.  Thomp- 
son, 16  Ves.  321 ;  Cooper's  Eq.  PL  40,  41 ;  Good  v.  BlewUt, 
13  Ves.  jun.  397.)  In  this  case  the  bill  originally  did  not  con- 
tain the  allegation  that  the  bill  was  in  behalf  of  the  plaintiff 
and  all  others,  but  leave  was  given  to  amend  by  introducmg  a 
statement  that  the  bill  was  on  behalf  of  the  plaintiff  and  all 
others  of  similar  interest.  {See  also  Smith  ▼.  Swormstedt, 
18  How.  288 ;  Brmvn  v.  Robertson,  Id.  480.)  In  Leigh  v. 
Thoma>s,  (2  Ves.  sen.  312,)  a  demurrer  to  a  bill,  which  omitted 
to  state  that  it  was  filed  on  behalf  of  the  plaintiff"  and  the  rest 
having  similar  interests,  was  sustained*    In  Baldwin  y.  Law- 
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rence,  (2  Sim,  ^  Stu.  18,)  the  bill  was  dismissed)  because  it 
was  not  filed  by  the  plaintiffs  on  behalf  of  themselves  and  all 
others  equally  interested  with  them.  And  in  Douglass  r* 
HasfaUy  {Id.  184,)  the  vice  chancellor  sustained  a  demurrer 
and  dismissed  a  bill  on  the  ground  that  the  bill  ought  to  have 
been  filed  by  some  of  them,  on  behalf  of  themselves  and  others. 
The  rule  is  also  well  laid  down  in  Ling-  v.  Youtigj  (2  Sim. 
4*  Stu.  385.)  The  case  of  Macbride  v.  Lindsey,  (9  Hare, 
574-585,)  seems  to  be  quite  in  point.  Bill  filed  by  plaintiff, 
as  a  shareholder  in  a  company,  against  several  defendants 
also  shareholders  ;  the  plaintiff  stating  that  there  were  others, 
and  that  he  was  ignorant  of  them,  and  that  the  defendants  had 
refused  to  disclose  their  names*  To  this  bill  the  defendants 
demurred.  In  support  of  the  demurrer,  it  was  alleged  that 
that  plaintiff's  case  was  only  that  of  every  other  member  of  the 
corporation  who  had  sustained  the  same  injury,  and  he  could 
not  sue  alone.  The  vice  chancellor  says,  "  the  case,  therefore, 
is  one  in  which  the  plaintiff,  having  a  common  interest  in  that 
point  of  view  with  the  other  parties  who  will  be  affected  by  the 
relief  which  he  has  prayed,  and  which  he  has  prayed  for  him- 
self exclusively.  Now  I  am  of  opinion  that  he  cannot  obtain 
such  relief,  in  the  absence  of  the  other  parties  who  are  inter- 
ested in  this  concern.  If  he  has  a  common  interest  with  all 
the  other  partners  in  the  concern,  he  must  sue  on  behalf  of 
himself  and  all  those  other  partners."    Demurrer  allowed. 

So  also  Whitney  v.  Mayo,  (15  111.  Rep.  251.)  The  court 
hold  in  that  case,  that  '^  the  general  rule  in  equity  is,  that  all 
persons  materially  interested  in  the  subject  matter  of  the  suit, 
however  numerous,  must  be  made  parties,  plaintiffs  or  defend- 
ants. The  case  before  us  falls  within  the  exception  to  the 
general  rule,  on  account  of  number,  and  part  being  unknown. 
But  the  bill  has  not  been  framed  to  meet  the  exception.  It 
should  have  been  filed  for  and  on  behalf  of  all  the  other  communi- 
cant members,"  and  the  decree  dismissing  the  bill  was  affirmed. 

The  only  case  which  I  have  been  able  to  find,  sustaining  a 
doctrine,  apparently  adverse  to  this  uniform  current  of  decis- 
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ions,  both  in  this  country  and  in  England,  and  the  established 
practice  in  the  court  of  chancery  there  and  in  our  own  courts, 
is  that  of  Dodge  v.  Woolsey,  (18  How.  821.)  In  that  case,  a 
bill  was  filed  by  a  single  stockholder  of  a  bank,  .to  restrain  by 
an  injunction,  a  tax  collector  of  the  state  of  Ohio,  from  the  col- 
lection of  a  tax,  on  the  ground  that  the  law  imposing  it  was 
unconstitutional  and  void.  The  circuit  court  of  the  United 
States  granted  the  injunction,  and  the  supreme  court  aflSrmed 
the  order.  The  precise  point  now  under  consideration,  does 
not  seem  to  have  arisen  in  that  case,  and  it  may,  perhaps,  be 
reconciled  with  the  authorities  before  referred  to.  It  would 
seem  at  first  blush  to  conflict  with  them,  but  if  it  does,  I  am 
satisfied  that  the  weight  of  authority  is  entirely  with  the  prop- 
osition  that  a  plaintiff  who  seeks  the  aid  of  a,  court  of  equity, 
in  a  case  like  the  present,  must  aver  that  he  files  his  complaint 
not  only  on  his  own  behalf  but  that  of  all  others  similarly 
situated.  Such  an  averment  is  essential  to  a  complete  deter- 
mination of  all  the  rights  aifected  by  the  suit.  As  has  been 
well  observed,  without  it,  the  defendants  might  be  subjected  to 
a  suit  by  every  tax  payer  of  the  city  of  New  York,  while  on  a 
complaint  with  the  necessary  averments,  a  determination  of  the 
case  would  bind  the  plaintifi*  and  all  others  having  like  rights 
and  interests.  Such  at  least  has  been  the  uniform  averment  in 
all  similar  complaints  in  like  cases,  entertained  by  this  court, 
and  I  do  not  feel  warranted,  in  this  case,  in  departing  from 
well  established  principles  and  authority. 

In  stating  the  conclusions  to  which  I  have  arrived,  I  adopt 
the  language  of  Lord  Eldon,  in  Davis  v.  Fisk,  reported  in  the 
appendix  to  Warren  on  Life  Insurance,  p.  128,  "  It  must  not 
be  understood,  from  what  I  am  about  to  say,  that  I  give  any 
opinion,  whether  the  plaintifi's  might  or  might  not  put  such  a 
case  on  the  record,  as  would  entitle  them  to  a  decree  for  the 
relief  they  seek.  The  question  is,  whether  on  an  interlocutory 
motion,  ^I  can  do  what  is  asked.  If  I  could  not  grant  the 
•  decree  as  asked  I  cannot  grant  the  injunction." 

I  am  satisfied,  from  a  careful  examination  of  die  complaint, 
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and  the  authorities  referred  to,  that  I  could  not  make  the  de- 
cree asked  for  therein,  and,  consequently,  it  is  my  duty  to 
refuse  the  injunction. 

The  motion  for  an  injunction  is,  therefore,  denied,  and  the 
order  for  a  preliminary  injunction  vacated, 

[New  York  Special  Term,  April  28,  1867.    Da/vies,  Justice.] 


Berry,  receiver,  &c.  vs.  Tates  and  Porterpield. 

On  the  8th  of  November,  1865,  the  hoard  of  trustees  of  the  Atlas  Mutual  Insur- 
ance Company  adopted  a  resolution  "  that  a  subscription  in  the  sum  of  8400,000, 
in  premium  notes  to  be  written  against,  be  obtained ;  subscriptions  to  be  bind- 
ing when  SSOO.OOO  is  subscribed,  including  the  $40,000  already  tubacrihed," 
In  pursuance  of  this  resolution,  the  trustees  prepared  and  circulated  a  paper, 
for  signatures,  in  these  words :  "  We  the  subscribers  hereby  agree  to  give  to  the 
Atlas  Mutual  Insurance  Company  our  notes  in  advance  of  premiums  of  insur- 
ance, at  six  and  twelve  months,  in  equal  amounts,  for  the  sums  set  opposite 
our  names  respectively ;  it  being  understood  that  in  consideration  thereof  the 
subscribers  are  to  be  allowed  by  the  company,  at  the  maturity  of  their  notes, 
five  per  cent  on  the  amount  thereof  This  subscription  is  towards  the  $400,000 
subscription  authorized  by  a  resolution  of  the  board  of  trustees  of  this  date, 
and  is  not  to  he  binding  until  the  sum  of  $800,000  is  subscribed.^*  The  de- 
Ibndants  subscribed  to  this  paper,  $1000,  on  the  8th  of  November  j  and  on  the 
nme  day,  the  trustees  subscribed  the  sura  of  $50,000  to  another  paper,  on  the 
same  conditions  set  forth  in  the  above  resolution,  to  be  paid  in  cash  or  notes, 
at  30,  60,  90  days  or  four  months,  provided  the  sum  of  $800,000  should  be 
subecribed  und^r  that  resolution.  The  subscriptions,  under  the  resolution  of 
November  8,  exclusive  of  the  $40,000  and  the  $60,000  subscriptions,  amount- 
ed  to  only  about  $212,500.  In  an  action  to  recover  one  half  of  the  defendant's 
subscription,  the  plaintiff  claiming  that  the  whole  $800,000  had  been  sub- 
scribed, so  as  to  make  the  defendant's  subscription  binding ; 

HifZd,  1.  That  the  several  subscriptions  must  be  deemed  separate  and  independ- 
ent engagements,  varying  in  amounts,  terms  and  conditions ;  and  that  neither 
the  $40,000  nor  the  $50,000  subscriptions  could  be  resorted  to,  to  aid  in  f\il- 
flUment  of  the  terms  of  that  for  $800,000,  or  as  Ibrming  any  part  thereof 

2.  That  the  resolution  of  the  board  of  trustees,  of  November  8,  declaring  that 
the  subscription  Avas  to  be  binding  when  $800,000  was  subscribed,  "  including 
the  $40,000  already  subscribed"  did  not  affect  the  rights  of  the  defendants, 
or  constitute  any  part  of  the  contract  That  the  rights  and  liabilities  of  the 
defendants  were  limited  and  defined  by  the  terms  of  their  subscription,  only. 
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8.  That  the  condition  mentioned  in  the  suhscription  paper,  that  $300,000  should 
he  subscribed,  mnst  be  complied  with  before  the  defendants  could  be  made 
liable  upon  their  subscription ;  and  that,  as  the  whole  sum  specified  was  not 
subscribed,  independent  of  the  $40,000  and  $60,000  subscriptions,  the  action 
would  not  lie. 

4.  That  thefiur  construction  of  the  paper  signed  by  the  defendants  was,  that  the 
same  was  not  to  be  operative  unless  the  entire  sum  of  $800,000  should  bo 
subscribed  thereto,  on  the  same  terms  as  were  therein  expressed,  viz :  in  pre- 
mium notes  at  six  and  twelve  months,  in  equal  amounts. 

A  corporation,  created  for  the  purpose  of  engaging  in  the  business  of  insurance, 
has  no  power  to  advance  its  moneys  or  obligations  to  sustain  another  corpora- 
tion engaged  in  a  similar  or  dissimilar  business. 

Accordingly  heldy  that  an  insurance  company  was  not  authorized  to  subscribe 
to  the  capital  stock  of  a  mutual  insurance  company,  and  to  agree  to  give 
its  notes  in  advance  for  premiums  on  insurances  to  be  subsequently  effected. 

The  authority  given  to  insurance  companies,  to  reinsure  policies  or  risks  taken 
by  them,  in  other  companies,  does  not  justify  such  subscriptions  by  them. 

A  subscription  to  the  capital  stock  of  an  insurance  company,  made  by  a  similar 
company,  under  an  agreement  between  the  two  companies  for  a  mutual  ex- 
change of  notes  to  a  specified  amount,  is  void,  as  being  a  fVaud  upon  the  other 
subscribers. 

THIS  action  was  brought  by  the  plaintiff,  as  receiver,  to  re- 
cover one-half  of  an  alleged  subscription  of  the  defendants 
to  the  capital  stock  of  the  Atlas  Insurance  Company.  That 
subscription  bears  date  November  8,  1855,  and  was  for  $1000, 
payable  in  six  and  twelve  months,  less  five  per  cent,  and  this 
suit  was  brought  to  recover  the  sum  of  $475,  due  thereon  May 
11, 1856.  The  complaint  alleged  that  the  Atlas  Insurance  Com- 
pany was  an  incorporated  insurance  company  on  the  mutual 
plan,  organized  and  doing  business  in  the  city  of  New  York,  and 
became  insolvent,  and  on  the  11th  of  March,  1856,  the  plaintiff 
was  appointed  receiver  of  its  property  and  effects.  That  in 
pursuance  of  a  resolution  of  the  board  of  directors  of  the  com- 
pany, the  trustees  thereof  caused  to  be  prepared,  and  circulated 
a  subscription  for  signatures  in  the  words  following :  "  We,  the 
subscribers  hereto,  agree  to  give  to  the  Atlas  Mutual  Insurance 
Company,  our  notes  in  advance  of  premiums  of  insurance,  at  six 
and  twelve  months,  in  equal  amounts  for  the  sums  set  opposite 
our  names  respectively,  it  being  understood,  that  in  considera- 
tion thereof,  the  subscribers  are  to  be  allowed  by  the  company 
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at  the  maturity  of  their  notes,  5  per  cent  on  the  amount  thereof. 
This  subscription  is  towards  the  $400,000  subscription  author- 
ized by  a  resolution  of  the  board  of  trustees  of  this  date,  and  is 
not  to  be  binding  until  the  sum  of  $300,000  is  subscribed.  New 
York,  Nov.  8, 1855."  The  resolution  of  Nov.  8,  1856,  referred 
to  in  the  subscription,  was  as  follows :  "  On  motion  it  was  re- 
solved, that  a  subscription  in  the  sum  of  $400,000  in  premium 
notes  to  be  written  against  be  obtained — subscriptions  to  be 
binding  when  $800,000  is  subscribed,  including  the  $40,000 
already  subscribed."  On  the  80th  of  October,  1855,  the  trus- 
tees adopted  the  following  resolution :  "  That  any  arrangement 
made  by  the  finance  committee  in  paying  or  arranging  for  funds 
to  pay  the  pressing  liabilities  of  the  Co.,  and  to  sustain  the  in- 
stitution until  other  means  can  be  provided,  if  they  shall  make 
themselves  or  their  friends  personally  liable,  the  same  shall  be 
considered  and  treated  as  confidential  in  any  event,  equal  in  all 
respects  to  the  amount  of  $40,000  already  siibscribed  by  the 
friends  of  the  company  for  its  relief, ^^  The  complaint  further 
alleged  that  the  defendants,  on  8th  November,  1855,  subscribed 
to  the  said  subscription  the*  sum  of  $1000,  and  that  the  said 
sum  of  $800,000  was  subscribed  in  accordance  with  the  terms 
of  said  resolution,  and  of  said  subscription.  The  plaintiff  further 
alleged  that  the  defendants  had  not  given  their  notes,  in  accord- 
ance with  said  subscription,  and  that  there  was  duo  thereon  the 
said  sum  of  $475,  and  interest  from  May  11,  1856.  The  de- 
fendants in  theii*^answer  denied  that  the  said  sum  of  $800,000 
was  ever  subscribed  in  accordance  with  the  terms  of  said  reso- 
lution or  of  said  subscription.  The  defendants  further  alleged, 
that  said  sum  of  $300,000  was  never  subscribed  in  good  faith ; 
that  many  of  said  subscriptions  were  merely  nominal ;  that  they 
were  made  with  the  understanding  that  they  were  not  to  be 
binding ;  that  the  officers  of  the  company  made  subscriptions 
which  were  merely  nominal,  and  made  for  the  purpose  of  pro- 
curing from  bona  fide  subscribers  their  notes  in  accordance  with 
such  subscription. 
Vol.  XXIV.  26 
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Beebe^  Dean  ^  Donohue,  for  the  defendants. 

DAviESy  J.  The  terms  of  the  suhscription,  and  thf  testimonji 
conclusiyelj  establish  the  position  that  the  subscription  of  the 
defendants  was  not  to  be  binding  unless  the  sum  of  1^300,000 
was  actually  subscribed.  It  was  incumbent  on  the  plaintiff^  as 
essential  to  his  right  to  recover,  to  establish  the  fulfillment  of 
the  condition  precedent — that  this  sum  had  been  subscribed ;  aad 
for  this  purpose  he  produces  and  proves  the  subscription  book, 
which  contains  first,  a  statement  under  date  of  Nov.  8,  ISSS,  in 
these  words :  '^  The  trustees  of  the  Atlas  Mutual  Insurance 
Company,  in  order  to  show  their  desire  and  determination  to 
place  the  company  in  an  independent  position,  do  subscribe  th^ 
amount  set  opposite  their  names,  on  the  same  conditions  set 
forth  in  the  resolution  of  the  board  of  this  date,  to  be  paid  in 
cash  or  notes,  at  thirty,  sixty,  ninety  days,  or  four  months,  pro- 
vided that  the  amount  of  $300,000  is  subscribed  uiic/er  that  res- 
dution"  Then  foRows  the  naniis  of  sixteen  persons,  and 
opposite  thereto  $50,000.  Next  we  have  a  copy  of  the  sub- 
scription of  $40,000,  being  that  referred  to,  without  doubts  in 
the  resolution  of  October  30,  1855 ;  and  then  succeeds  the  sub- 
scription of  Nov.  8, 1855,  already  referred  io^  and  which,  in  &et| 
only  amounts  to  the  sum  of  about  $212,500.  Then  follows  a 
subscription  amounting  to  $48,000.  by  the  gestlemen  who  had 
agreed  to  subscribe  $50,000,  provided  the  $300,000  subscrip- 
tion was  made  up,  and  then  other  subscriptions  amounting  ta 
near  $6000.  The  original  subscription  of  $40,000  is  produced, 
and  bears  date  October  12, 1855.  The  subscription  which  th« 
defendants  signed,  and  the  engagements  which  they  entered  into^ 
Qcmtains  the  significant  stipulation  that "  this  subscription  is  not 
to  be  binding  until  the  sum  of  $300,000  is  subscribed."  Now 
it  ia  ahvious  from  the  date  of  the  subscription  of  $40,000,  and 
the  terms  of  the  engagement  to  subscribe  $50,000,  that  they 
were  both  regarded  as  independent  subscriptions  t«  that  for 
$800,000. 
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It  is  apparent  to  my  mind,  from  the  terms  of  the  resolation 
of  October  SO,  that  an  arrangement  had  been  made  that  this 
$40,000  subscription  was  regarded  as  a  confidential  loan  to  the 
company.  The  notes  to  be  given  to  meet  it  were,  by  the  terms 
of  the  subseriptton,  to  be  at  fonr  months,  while  those  under  the 
subscription  for  $800,000  were  to  be  at  six  and  twelve  months, 
and  those  under  the  subscription  of  $50,000  were  to  be  met  in 
cash  or  notes,  at  thirty,  sixty,  ninety  days,  or  four  months. 
These  subscriptions  must,  in  my  judgment,  be  all  deemed  separate 
aad  independent  engagements,  varying  in  amount,  terms  and 
conditions,  and  that  neither  the  $40,000  or  the  $60,000  sub- 
scriptiens  can  be  invoiced  to  aid  in  fulfillment  of  the  terms  of 
that  for  $300,000,  or  as  forming  any  part  thereof. 

I  have  not  overlooked  Ike  resolution  of  the  board  of  trustees 
ef  Nov.  8,  1855,  in  which  they  say  that  the  subscription  is  to 
be  binding  when  $800^000  is  subscribed,  including  the  $40,000 
already  subscribed.  It  i$  sufficient  to  say  that  this  is  not  the 
cofltraet  of  the  defendants.  The  terms  of  the  subscription  signed 
by  than  contain  no  such  provisions,  but  the  emphatic  one  that 
it  is  not  to  be  binding  until -the  sum  of  $300,000  is  subscribed 
thereto.  I  am  now  considering  the  subscription  of  November  8, 
1855,  as  containing  what  it  purports,  le^l  and  valid  subscrip- 
tions ;  and  the  sums  there  appearing,  disregarding  those  of  the 
$40,000,  and  $50,000,  amount  to  about  the  sum  of  $212,500. 
What  is  the  efiect  of  such  a  condition  in  a  subscription  ?  Un- 
doubtedly that  it  must  be  complied  with  before  the  liability  at- 
taches. Such  is  the  agreement  of  the  parties,  and  such  are 
their  legal  obligations. 

The  rule,  as  I  understand  it,  is  well  stated  by  Chancellor 
Walworth,  in  Sietcarir.  Trustees  of  Hamilton  College,  (2  Z>e- 
nio^  403.)  That  was  an  action  brought  by  the  trustees  of  Ham- 
ilton College  against  Stewart,  to  recover  fropi  him  a  subscription 
to  the  funds  of  that  institution.  The  subscription  contained  a 
provision  that  the  subscribers  were  not  to  be  holden  "  to  pay 
the  sum  subscribed  by  us,  unless  the  aggregate  of  our  subscrip- 
tions shdl,  by  the  Ist  of  July,  1834,  amount  to  $50,000.  It 
was  proven  on  the  trial  that  the  nominal  amount  of  the  sub* 
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scriptioDS  equaled  that  sum  on  that  day,  but  that  $700  was 
aubscribed  by  unincorporated  benevolent  associations  ;.that  other 
subscriptions  to  the  amount  of  $2000  were  made  by  married 
women ;  and  that  other  subscriptions  amounting  to  between  one 
and  two  thousand  dollars  were  payable  in  land  and  other  prop- 
erty. The  chancellor,  after  pointing  out  the  particulars,  in 
which  the  terms  of  the  subscription  had  not  been  complied  with, 
says,  that  the  conditions  upon  which  the  plaintiff  Stewart  had 
subscribed,  not  having  been  complied  with,  he  never  became 
liable  upon  his  subscription.  I  shall  have  occasion,  in  another 
connection,  to  refer  to  this  opinion  more  fully. 

As  establishing  the  same  principle,  I  refer  to  the  case  of 
Sandford  v.  Handy,  (25  Wend.  475.)  In  that  case  proposals 
were  issued  to  form  a  joint  stock  comj^ny  for  the  sale  of  certain 
lands.  The  lands,  were  to  be  divided  into  23  shares  cf  $5000 
each,  and  the  defendant  subscribed  for  odq  shaOre.  All  the 
shares  were  not  subscribed  for.  The  ejppreme  court  were  of  the 
opinion  that  by  the  true  construction  of  the  contract  all  the 
shares  were  to  be  subscribed  for  before  any  subscriber  should 
become  liable  upon  his  subscription,  and  that  this  was  a  condi- 
tion precedent — ^and  the  whole  number  of  shares  not  ha\iang 
been  taken,  the  defendant  was  not  liable.  It  will  be  observed 
that  in  this  case  there  was  no  express  provision  in  the  subscrip- 
tion p^per,  that  the  whole  number  of  shares  should  be  taken ; 
but  the  court  holding  that  by  the  true  intent  and  import  of  the 
agreement,  all  the  shares  were  to  be  taken,  such  taking  was  a 
condition  precedent  to  the  defendant's  liability. 

The  plaintiff's  counsel  has  referred  to  another  case  upon  this 
same  contract,  in  2  Denio,  235,  and  confidently  relies  upon  it  as 
an  authority  to  sustain  the  defendants'  liability  in  this  case. 
The  supreme  court  had  held  in  conformity  with  their  decision 
in  25  Wend,  (suprq,)  that  the  subscription  of  the  whole  number 
of  shares,  as  dearly  implied  on  the  face  of  the  agreement^ 
constituted  a  very  material  part  of  it,  and  deeply  affected  the 
separate  interest  %f  each  subscriber,  and  that  the  defendant 
could  not  be  made  liable,  as  this  material  condition  of  the  con- 
tract had  not  been  complied  with.    The  court  of  errors  reversed 
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tbe  judgment  ef  the  Bnpreme  court,  upon  the  ground  that  it  was 
not  a  condition  of  the  agreement  that  the  whole  twenty-three 
shares  should  hare  been  subscribed.  The  opinions  for  reversal 
were  delivered  by  the  chancellor  and  Senator  Lott.  The  former 
says,  at  page  251 :  ^'  I  confess,  upon  examining  the  agreement  I 
cannot  discover  any  thing  from  which  it  can  be  reasonably  in- 
ferred that  the  subscription  of  the  whole  number  of  shares,  or 
of  twenty-one  shares,  was  intended  to  be  made  a  condition  pre- 
cedent to  the  rights  of  the  defendant  to  claim  the  benefit  of  the 
contract,  or  the  rights  of  the  plaintiff  to  demand  a  performance 
on  the  part  of  the  defendant."  Senator  Lott  says,  at  page  256 : 
"  It  was  contended,  however,  that  his  [the  defendant's]  covenant 
was  conditional,  that  his  agreement  was  to  take  one  share,  if  the 
twenty- three  shares  wer&  subscribed  and  not  otherwise,  and  that 
the  subscription  of  the  whole  number  of  shares  was  an  indispen- 
sable condition,  and  an  integral  term  of  the  contract  itself  clearly 
appearing  on  its  face.  It  is  not  pretended  that  there  is  an  ex- 
press condition  of  that  nature,  and  a  careful  examination  of  the 
different  provisions  of  this  agreement  will  show  that  such  is  not 
its  fair  construction."  Senators  Porter  and  Bokee  delivered 
opinions  in  favor  of  affirming  the  decision  of  the  supreme  court, 
on  the  ground  taken  by  that  court,  that  it  was  fairly  inferrible 
from  the  whole  contract  that  it  was  upon  the  condition  that  the 
whole  twenty-three  shares  were  to  be  subscribed.  The  judg- 
ment of  the  supreme  court  was  reversed  by  one  majority,  and  it 
must  be  assumed  on  the  ground  stated  by  the  two  judges  who 
delivered  the  prevailing  opinion,  that  the  covenant  was  not  con- 
ditional. Instead  of  this  case  being,  as  was  assumed  by  the 
plaintiff's  counsel  on  the  argument,  an  authority  for  the  propo- 
sition that  when  an  agreement  is  made  upon  condition,  the  party 
can  be  bound  by  it,  without  showing  that  the  condition  prece- 
dent has  been  fulfilled,  I  regard  it  as  sustaining  exactly  the 
contrary  doctrine.  All  the  judges  who  delivered  opinions  in 
that  case  concede  that  if  the  covenant  had  contained  an  express 
condition  that  the  twenty-three  shares  should  be  subscribed,  the 
defendant  could  not  have  been  made  liable  without  showing  that 
such  subscription  had  been  made,  and  the  only  difference  be- 
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tween  the  court  of  errors  and  the  Bnpreme  court  was  whether 
such  a  covenant  could  be  implied  as  clearly  appearing  on  its  face. 
The  supreme  court  and  the  minority  of  the  court  of  errors  hold- 
ing that  such  Yf&B  its  fair  construction,  and  the  majority  of  the 
court  of  errors,  though  holding  otherwise,  conceding  that  if  such 
was  its  fair  construction  the  plaintiff  could  not  recover. 

This  case  is  disembarrassed  from  the  difficulty  arising  in  that. 
In  the  agreement  under  consideration,  is  an  express  stipulation 
that  the  same  "  is  not  to  be  binding  until  the  sum  of  $300,000 
is  subscribed."  If  I  am  correct  in  the  view  I  have  taken  of 
the  facts  in  this  case,  $300,000  was  never  subscribed  to  that 
subscription,  but  only"  about  $212,500.  It  never,  therefore, 
became  the  defendant's  subscription.  The  condition  precedent 
on  which  he  agreed  to  become  a  subscriber,  did  not  arise,  and 
therefore  no  legal  liability  attached  to  him  in  consequence  of 
that  conditional  engagement. 

But  it  is  contended  on  the  part  of  the  plaintiff,  that  taking 
all  the  three  subscriptions  together,  the  same  amounts  to  the 
sum  of  $300,000,  and  therefore  the  condition  has  been  performed 
and  the  defendant's  engagement  is  complete.  I  have  already 
stated  the  difficulties  in  maintaining  this  position.  The  first 
and  obvious  one  is,  that  such  is  not  the  defendant's  agreement ; 
when  he  signed  this  he  saw  preceding  it  two  distinct,  separate 
and  independent  subscriptions,  one  of  the  12th  of  October, 
1855,  for  $40,000,  and  the  other  an  engagement  by  sixteen 
persons  that  they  would  subscribe  the  sum  of  $50,000,  pro- 
vided, the  sum  of  $300,000  was  subscribed  under  the  resolu- 
tion of  November  8,  1855.  It  is  apparent  to  my  mind,  thai 
originally  these  three  subscriptions  were  regarded  as  separate 
and  independent. 

It  is  sufficient  for  this  case  to  say  that  there  is  nothing  in 
the  agreement  signed  by  the  defendants  to  warrant  the  ground 
now  assumed,  that  the  $40,000,  and  the  $50,000,  subscriptions, 
were  to  be  deemed  part  of  the  $800,000  which  was  to  be  sub- 
scribed before  such  subscriptions  were  to  be  binding.  I  do 
not  think  such  was  originally  the  intent  of  the  parties.  It  will 
be  seen  that  the  terms  of  both  these  subscriptions  were  entirely 
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different  from  those  of  the  $800,000  subscription.  The  $40,000 
of  October  12th,  was  to  be  made  in  notes  at  4  months.  The 
$50,000,  in  cash  or  notes,  at  80,  60, 90  days  or  at  4  months,  while 
that  of  the  $300,000  was  made  in  notes  at  6  and  12  months, 
in  eqaal  amounts.  It  is  impossible  therefore  to  say  that  these 
three  subscriptions  are  to  be  deemed  and  taken  as  one,  and  as 
forming  a  part  of  the  $300,000.  Their  very  language  and 
terms  contradict  this  assumption.  Besides,  it  is  apparent  to 
my  mind,  that  the  fair  construction  of  this  subscription  for 
$300,000  is,  that  the  same  is  not  be  operative  unless  the  en- 
tire sum  of  $300,000  should  be  subscribed  thereto^  on  the 
same  terms  as  therein  expressed,  viz :  in  premium  notes  at  6 
and  12  months  in  equal  amounts.  Now,  there  is  no  ground  for 
asserting  that  any  such  sum  has  been  subscribed  on  those  terms, 
and  the  difficulties  are  to  me  insurmountable,  in  taking  other 
subscriptions,  made  at  different  times  and  on  different  terms, 
and  regarding  them  as  a  part  of  this.  This  view  of  this  case  is 
80  clear  and  conclusive  to  my  mind,  that  I  should  have  no  hesita- 
tioQ  in  ordering  judgment  for  the  defendants  without  consider- 
ing the  other  questions  raised.  But,  as  they  have  been  discuss* 
ed  with  care  and  ability,  and  pressed  with  earnestness  upon  the 
court,  they  merit  a  careful  consideration. 

The  plaintiff  contends  that  as  the  whole  sum  of  $800,000 
was  actually  subscribed  after  the  date  of  the  12th  of  October, 
this  court  is  to  hold,  that  within  the  fair  meaning  and  intent 
of  the  subscription,  signed  by  the  defendants,  the  sum  of 
$300,000  was  subscribe^,  and  therefore  the  condition  was  ful- 
fiQed.  This  is  on  the  assumption  that  the  subscription  of 
$40,000  and  that  of  $50,000  (in  fulfillment  of  which  $48,000 
appears  to  have  been  only  subscribed)  are  included  as  part  of  the 
$300,000  subscription.  The  objections  to  this  have  already 
been  stated.  It  is  not  alleged  that  all  the  subscriptions  made 
after  October  12,  including  that,  exceed  the  sum  of  $300,000. 
It  is  said  that  the  sum  total  of  the  whole  just  equals  that  sum. 
In  this  total  is  included  the  $40,000  subscription  of  October 
12.  That  subscription,  as  is  apparent  from  the  terms  of  the 
resolution  of  October  30,  had  been  placed  on  a  footug  different 
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from  the  other  subscription  made  under  the  resolution  of  the 
board  of  November  8,  1855.     It,  in  fact,  was  to  be  regarded  as 
oonfidential,  while  the  residue  of  the  subscription  did  not  par- 
take of  that  character.     It  was  securing  to  a  portion  of  the 
subscribers  an  advantage  not  participated  in  by  the  others,  and 
I  do  not  regard  the  fact  that  the  trustees  did  not  carry  out  this 
arrangement  as  varying  its  legal  effect.     A  not  dissimilar  ar- 
rangement existed  as  to  a  portion  of  the  subscriptions  for  the 
benefit  of  Hamilton  College,  in  the  case  of  Stewart  v.  Trustees 
of  Hamilton  College,  (cited  supra.)    There  the  total  of  the 
subscription  was  to  be  {^50,000.     The  whole  amount  not  being 
subscribed  by  the  day  named,  the  trustees  passed  a  resolution 
to  raise  further  money  to  save  harmless  those  persons  who  had 
agreed,  and  who  thereupon  did  make  up  the  deficiency,  and  the 
trustees  therefore  regarded  the  whole  amount  as  subscribed. 
Chancellor  Walworth  said,  in  reference  to  such  an  agreement 
that,  "  the  essence  of  every  agreement  of  this  kind  is,  that 
there  should  be  perfect  equality  among  the  subscribers  as  to 
the  nature  and  extent  of  their  respective  liabilities  for  the  sev- 
eral sums  subscribed  by  them  respectively.     To  have  made  this 
general  subscription  valid,  so  as  to  fill  up  the  sum  of  subscrip- 
tions and  contrib'utions  to  the  amount  of  $50,000,  (the  sum  in 
that  case  to  be  subscribed  before  the  subscriptions  became  bind- 
ing) within  the  terms  of  the  agreement,  it  should  have  been  an 
absolute  donation  of  the  amount  of  the  deficiency,  to  be  paid 
at  the  same  time  as  the  other  subscriptions,  and  no  part  of  it 
to  be  restored  or  refunded  to  them  upon  any  contingency,  or  in 
any  event  other  than  such  as  were  common  to  the  subscription 
of  all  the  other  subscribers."    In  support  of  this  well  settled 
principle,  alike  in  harmony  with  the  law  and  sound  morals,  the 
Chancellor  refers  to  the  case  of  a  composition  deed,  whero 
there  is  an  express  agreement  between  the  creditors  themselves 
to  discharge  the  debtor  upon  receiving  a  ratable  proportion  of 
the  respective  debts,  any  private  agreement  or  understanding 
between  the  debtor  and  any  particular  creditor  that  the  latter 
shall  at  any  time,  or  in  any  contingency  receive  a  greater  sum 
than  the  amount  of  his  debts  specified  in  the  composition  deed, 
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is  bdd  to  be  void,  as  a  fraud  upon  the  other  creditors.  (1  Anst 
Rep.  202.  3  id.  910.  Jackson  v.  Dtichaire,  3  T.  R.  55L 
Cockskot  v.  Bennett,  2  id.  763.  Steineman  v.  Magnus,  11 
^a.f/,  390.  Weed  y.  Bentley,  6  Hi//,  56.)  The  agreement, 
therefore,  to  regard  this  $40,000  subscription  upon  a  different 
footing,  than  the  residue  of  the  subscription  was  a  fraud  upon 
the  other  subscribers,  and  vitiated  the  whole  transaction. 

But  it  is  argued  that  the  defendants  must  have  known 
that  this  $40,000  subscription  was  to  be  taken  as  part  of  the 
$300,000  subscription,  and  the  terms  and  conditions  upon  which 
it  had  been  made.  First.  Because  the  trustees,  in  their  reso- 
lution of  November  8,  1855,  authorizing  this  subscription, 
stated  that  it  should  be  binding  when  $300,000  was  subscribed, 
including  the  $40,000  already  subscribed.  Second.  That  the 
reference  to  that  resolution,  in  the  subscription  signed  by  the 
defendants,  adopts  it  as  part  of  the  terms  of  the  subscription. 
In  relation  to  the  first  position,  hothing  was  said  in  the  reso- 
lution of  November  8,  of  the  terms  upon  which  the  $40,000 
had  been  subscribed,  and  although  the  trustees  might  have 
intended  that  the  subscription  should  be  binding  on  all  the  sub- 
scribers, when  $260,000  additional  was  subscribed,  such  clearly 
is  not  the  language  or  true  construction  of  the  subscription. 
That  is  the  agreement  of  the  defendants,  and  by  that  must  they 
be  bound ;  any  intention  of  the  trustees  not  communicated  to 
them,  and  assented  to  by  them,  can  have  no  significance  in  de- 
termining their  liability ;  and  it  seems  to  me  that  the  reference 
the  subscription  to  the  resolution  of  the  trustees  was  not  of 
such  a  character  as  to  lead  the  defendants  and  the  other  sub- 
scribers to  suppose  that  it  contained  any  thing  else  than  the 
general  authority  to  raise  a  subscription  to  the  amount  of 
$400,000.  It  certainly  cannot  be  fairly  said  that  this  reference 
adopts  the  provisions  of  that  resolution,  that  the  subscription 
was  to  be  binding  when  $260,000  was  subscribed,  when  the 
subscription  itself  contains  a  contrary  stipulation.  The  latter 
must  govern  as  being  the  contract  of  the  defendants. 

Conceding  that  the  defendants  had  agreed  to  be  bound,  pro- 
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vided  $260,000  in  addition  had  been  subscribed,  was  that  con- 
dition complied  with  ?  Including  the  $48,000  subscribed,  as  I 
regard  it  in  fulfillment  of  the  engagement  of  November  8,  to 
subscribe  $50,000  the  total  of  all,  excluding  the  $40,000,  is 
just  equal  to  the  requisite  sum  of  $260,000.  To  make  up  this 
sum  there  is  included  subscriptions  to  the  amount  of  $37,000 
by  various  insurance  companies.  I  am  at  a  loss  where  to  find 
the  power  or  authority  conferred  upon  these  companies  to  advance 
their  notes  in  anticipation  of  premiums  on  insurance  which  they 
may  never  make,  and  in  this  case  never  did  make  except  to  a 
small  extent,  to  sustain  a  failing  or  revive  an  insolvent  corpora- 
tion. If  these  subscriptions,  or  any  part  of  them,  were  ultra 
vires,  they  are  void  and  no  subscriptions,  and  it  follows  that  the 
necessary  amount  to  make  the  defendants'  subscription  binding, 
never  was  raised.  No  power  is  shown  in  their  charters  thus 
to  apply  the  funds  of  this  corporation  to  sucB  purposes,  and  it 
is  certainly  not  an  incidental  power  and  necessary  to  the  con- 
duct and  management  of  the  business  for  which  they  were 
called  into  being.  It  certainly  needs  no  argument  or  authority 
to  show  that  a  corporation  created  for  the  purpose  of  insur- 
ance has  no  power  to  advance  its  moneys,  or  obligations,  to  sus- 
tain another  corporation  in  similar  or  dissimilar  business. 
Neither  does  the  authority  given  to  these  companies  to  reinsure 
policies  or  risks  taken  by  them  in  other  companies,  authorize 
or  give  any  warrant  for  these  subscriptions.  When  these  pre- 
mium notes  are  given,  the  maker  becomes  to  that  extent  a  stock- 
holder in  the  company  receiving  the  premium  notes,  and  by 
numerous  decisions  in  this  state,  the  whole  amount  of  the  note  is 
payable,  though  no  insurance  has  ever  been  efiected  by  the  maker, 
and  such  notes  are  a  substitute  for  capital  stock.  (1  Satid. 
S.  C.  R.  158,  and  cases  there  cited.) 

Gould  these  companies  thus  subscribe  to  the  capital  stock 
of  the  Atlas  Insurance  Company  ?  This  point  was  ruled  in  the 
negative  by  the  supreme  court  of  Connecticut.  {Mutual  Sath 
ings  Bank  v.  Meriden  Agency  Company,  24  Conn,  Rep,  159.) 
The  chief  justice  in  delivering  the  opinion  of  the  court  in  that 
case  says :  "But  when  the  directors  of  the  company  subscribed 
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for  stock  in  a  building  association,  whatever  may  have  been 
their  motive,  whether  to  obtain  a  loan  of  money,  or  for  pur- 
poses of  speculation,  they  transcended  the  powers  conferred 
upon  them,  and  departed  from  the  legitimate  business  of  the 
company,  as  much  so  as  if  they  had  subscribed  for  stock  in  a 
manufa^cturing  or  steam  boat  company.  Such  subscription,  in  our 
opinion,  is  not  binding  upon  the  defendahts,  and  any  payments 
made  upon  it  to  the  plaintiffs  would  be  money  received  by  them 
without  consideration."  The  court  held  in  that  case  that  the 
subscription  was  void  and  that  the  corporation  never  became 
stockholders.  If  these  corporations  had  the  power  to  make 
their  subscriptions,  wo  have  seen  that  the  legal  effect  of  such 
subscriptions  was  to  make  the  subscriber  a  stockholder  to  the 
amount  thereof,  and  liable  to  pay  such  subscription  or  premium 
note  forthwith,  though  the  corporation  receiving  it  might  have 
failed  the  next  day  and  never  earned  in  premiums  one  cent  of 
the  amount.  Can  it  be  contended  that  insurance  companies 
organized  for  a  specific  purpose,  can  thus  put  at  hazard,  nay 
waste  entirely,  the  capital  stock  or  fund  contributed  and  held 
by  them,  for  the  purposes  of  their  charter?  I  think,  clearly 
not,  and  that  subscriptions  by  them  like  these  now  under  con- 
sideration, are  ultra  vires  and  void.  Such  I  understand  is  the 
current  of  authority  not  only  in  this  country,  but  in  England. 
The  case  of  Tallmage  v.  Pell,  (3  Seld,  328,)  contains  the 
rule  of  this  state  governing  corporations,  and  that  case  meets 
the  argument  of  the  plaintiff's  counsel,  that  because  these 
companies  were  authorized  to  reinsure  their  policies  or  invest 
their  surplus  funds  in  the  stocks  of  other  incorporations,  there- 
fore they  had  authority  to  make  this  subscription.  Neither  of 
these  objects  were  those  for  which  these  subscriptions  were 
made,  and  though  they  had  authority  to  do  these  things,  it 
does  not  follow  that  they  had  authority  to  lend  their  means  or 
credit  to  sustain  a  failing  or  insolvent  corporation  or  become 
stockholders  in  other  corporations. 

I  shall  content  myself  with  citing  a  single  case  from  the  En- 
glish reports  for  the  rule  on  this  subject  as  established  there. 
The  case  of  the  East  Anglian  Railway  Company  v.  Eastern 
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Counties  Railway  Company,  (7  Law  and  Eq.  Rep^  505,)  is  tt 
leading  one  on  this  subject,  and  I  am  not  aware  that  its  author^ 
ity  has  ever  been  qaestioned  or  overruled.  The  case  appears 
to  have  been  very  fully  and  ably  argued  by  the  counsel,  and  ma- 
turely considered  by  the  court,  and  the  points  decided  are ;  that 
a  railway  company  incorporated  by  act  of  parliament  is  bound 
to  apply  all  the  funds  of  the  company  for  the  purposes  directed 
and  provided  for  by  the  act,  and  for  no  other  purpose  whatsoever* 
And  when  such  a  railway  company  was  incorporated  by  a  public 
act  of  parliament  "  for  the  purpose  of  making  and  maintaining" 
a  particular  railway  and  other  works  by  the  act  authorized,  ^  and 
for  other  purposes  therein  declared,"  and  they  were  empowered 
by  the  act  to  raise  money  for  making  and  maintaining  the  rail- 
way and  other  works  authorized  by  the  act,  and  the  money  so 
raised  was  directed  to  be  expended  towards  those  purposes  and 
otherwise  carrying  the  act  into  execution,  and  after  paying  these 
expenses  the  profits  of  the  company  were  to  be  divided  among 
the  proprietors,  the  purposes  mentioned  in  the  act  were  confined 
to  the  acts  to  be  done  upon  and  relating  to  the  railway  to  be 
made  by  the  company.  The  defendants,  the  company  so  incorpo- 
rated, covenanted  with  the  plain tifis,  another  railway  company,  to 
take  a  lease  of  their  railways  and  to  pay  the  costs  of  soliciting 
bills  then  pending  in  parliament^  by  which  the  plaintiffs  were  to 
be  authorized  to  make  extensions  and  branches  of  their  railways. 
In  an  action  for  breach  of  covenant  in  not  paying  the  costs  of 
the  bills  in  parliament,  held,  that  the  act  incorporating  the  de- 
fendants being  a  public  act,  must  be  presumed  to  be  known  to 
the  plaintiffs,  and  that  they  could  not  recover,  inasmuch  as  the 
covenant  entered  into  by  the  defendants  was  beyond  the  scope 
of  their  authority  as  a  corporation,  and  was  therefore  illegal  and 
void,  however  beneficial  to  the  defendants'  railway,  the  objects 
of  the  covenant,  if  carried  out,  might  be.  Lewis,  Ch.  J.,  says : 
"  It  is  clear  that  the  defendants  have  a  limited  authority  only, 
and  are  a  corporation  only  for  the  purpose  of  making  and  main- 
taining the  railway  sanctioned  by  the  act,  and  that  their  funds 
can  only  be  applied  for  the  purpose  directed  and  provided  for 
by  the  statute.  *  *  *  Any  proprietor  when  he  takes  shares  has 
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a  right  to  expect  that  the  oonditionB  upon  which  the  act  was 
obtained  will  be  performed,  and  it  is  no  sufficient  answer  to  a 
stockholder  expecting  his  dividend,  that  the  money  has  been 
expended  npon  an  undertaking  which  at  some  remote  period 
may  be  highly  beneficial  to  the  line.  The  public  has  an  interest 
in  the  proper  administration  of  the  powers  conferred  by  the  act." 

Applying  these  principles  to  the  present  case,  it  is  quite  clear 
that  no  power  was  given  to  the  officers  of  these  various  compa- 
nies to  make  this  subscription,  and  thus  if  they  had  the  power, 
subject  the  property  of  their  stockholders  to  the  hazards  of  a 
business  carried  on  by  another  corporation,  in  whose  manage- 
ment they  had  no  voice  or  control,  or  to  appropriate  the  funds 
and  property  of  their  shareholders  to  the  payment  of  losses  sus- 
tained by  another  corporation,  or  to  the  discharge  of  debts  in- 
curred by  it.  No  such  departure  from  the  powers  conferred  on 
these  companies,  or  from  the  duties  imposed  upon  them,  can  be 
sanctioned  by  this  court.  Such  acts  are  unauthorized  and  void, 
and  although  these  companies  did  subscribe  to  this  fund  the 
sum  of  $37,000,  it  was  in  fact  no  subscription,  and  the  necessa- 
ry amount  to  make  it  binding  by  its  terms  on  the  defendants, 
supposing  all  the  residue  properly  made  up,  remained  deficient 
to  this  amount. 

But  it  was  contended  on  the  argument,  that  supposing  this 
objection  tenable,  it  appeared  by  the  testimony  that  the  Atlas 
Insurance  Company  had  realized  the  proceeds  of  all  their  sub- 
scriptions of  those  companies,  except  that  of  the  International 
and  Philadelphia  Insurance  Company,  amounting  to  $7000,  and 
$2500  of  that  of  the  Astor  Mutual  Insurance  Company.  It  ap- 
pears that  the  notes  received  from  these  companies,  thus  real- 
ized, were  passed  away  by  the  Atlas  Mutual  Insurance  Compa- 
ny, and  if  the  doctrine  of  the  supreme  court  of  Connecticut  is 
sound,  any  payment  made  by  these  companies,  being  upon  a  void 
subscription  and  without  consideration,  may  be  recovered  back. 
It  is,  therefore,  far  from  safe  to  say,  that  the  Atlas  Insurance 
Company  has  received  the  avails  of  these  subscriptions.  It  is 
quite  beyond  contradiction,  that  of  these  subscriptions,  $9500 
art  still  unpaid  by  these  companies,  and  if  the  law  is  as  an- 


214  OASES  IK  THE  SUPREME  COURT. 

Berry  v.  Tates. 

nounced  in  this  opinion  that  sum  cannot  be  collected.  These 
companies  had  no  authority  to  make  any  such  contract ;  it  is 
simply  void,  and  is  no  subscription  within  the  meaning  and  in- 
tent of  the  stipulation  that  $300,000  was  to  be  subscribed  before 
the  subscription  was  to  be  binding. 

But  assuming  that  I  am  in  error,  in  reference  to  the  binding 
force  and  validity  of  the  subscription  of  these  companies,  there 
is  an  objection  to  that  of  one  of  them,  which  is  fatal  to  it,  and 
sufficient  to  reduce  the  subscription  below  the  $800,000.  I  al- 
lude to  that  of  the  International  Insurance  Company.  That 
was  never  authorized  by  the  directors  of  that  company  or  known 
to  them.  It  was  proven  on  the  trial  of  this  case  that  it  was 
made  under  an  agreement  between  the  two  companies  for  a  mu- 
tual exchange  of  notes  for  the  sum  of  $5000.  That  these  com- 
panies had  no  authority  to  make  such  exchange,  needs  no  argu- 
ment to  fortify  and  illustrate.  That  such  an  arrangement  was  a 
fraud  upon  the  other  subscribers,  we  have  seen  to  be  established, 
and  consequently  it  vitiated  the  whole  transaction.  ,  In  the  lan- 
guage of  Chancellor  Walworth,  already  cited,  the  essence  of 
such  an  agreement  is  that  there  should  be  perfect  equality 
among  all  the  subscribers  as  to  the  nature  and  extent  of  their 
respective  liabilities.  No  such  equality  is  preserved  by  such 
an  arrangement,  but  is  equally,  if  not  more,  vicious  and  objec- 
tionable, than  the  arrangement  in  reference  to  making  the 
$40,000  subscription  confidential.  It  was  proven  that  several 
of  the  individual  subscriptions  were  made  upon  terms  and  ar- 
rangements, not  common  to  other  subscribers,  being  taken,  on 
account  of  debts  past  due  by  the  company  to  the  persons  mak- 
ing the  subscription,  the  condition  being  if  he  would  subscribe, 
it  should  apply  in  part  payment  of  the  debt  due  and  the  balance 
would  be  paid  by  the  company.  This  arrangement  was  equally 
a  fraud  upon  the  other  subscribers,  and  vitiated  the  transaction. 

I  am,  therefore,  constrained  to  hold,  in  every  aspect  in  which 
I  have  regarded  this  case,  that  the  condition  precedent,  which 
the  parties  agreed  to  and  reduced  to  writing,  and  which  was 
made  part  of  the  agreement  upon  which  these  defendants  are 
now  sued,  viz  :  That  the- same  was  "not  to  be  binding  until  the 
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sum  of  $300,000  is  finbscribed,"  has  not  been  fulfilled,  and  that 
consequently  no  legal  liability  has  been  created  against  the  de- 
fendants by  signing  the  same. 

Judgment  for  the  defendants. 

[New  York  Special  Term,  April  24, 1857.    Davies^  Justice.] 


John  Hecker  and  G.  V.  Hecker  vs.  The  New  York  Bal- 
ance Dock  Company. 

BoBERTs  vs.  The  Same. 

THe  corporation  of  the  city  of  New  York,  by  its  charter  and  the  powers  conferred 
upon  it  by  the  legislature,  has  the  right  to  regulate  the  uses  of  the  basins  and 
slips  in  the  city ;  and  its  regulations  are  binding  upon  all,  provided  they  do 
not  interfere  with  the  rightJB  of  the  owners  to  receive  and  collect  their  whar&ge. 

Subject  to  this  right,  the  corporation  may  direct  the  use  of  any  particular  slip 
or  wharf  to  be  appropriated  exclusively  for  any  particular  craft  or  class  of  ves- 
sels ;  and  in  reference  to  its  own  wharves  and  piers,  may  grant  the  exclusive 
use  to  any  person,  for  any  particular  craft  or  class  of  vessels,  and  may  do  the 
same,  with  the  consent  of  those  entitled  to  wharfage,  in  reference  to  any  basin, 
slip  or  pier. 

The  general  authority  of  the  state  and  city  governments,  in  reference  to  tho  lo- 
cating of  ships  and  vessels,  and  the  uses  of  the  wharves,  piers  and  slips,  is 
exercised  through  the  dock  masters,  as  to  the  public  or  corporation  basins, 
piers  and  wharves,  and  through  the  harbor  master,  as  to  private  basins,  piers 
and  wharves. 

The  jurisdiction  of  those  public  officers  is  co-extensive  with  every  legal  and 
legitimate  use  of  the  basins,  piers  and  wharves. 

The  occupation  of  basins  and  slips  by  a  balance  dock,  for  the  repairing  of  vessels, 
is  an  occupation  fbr  a  lawftil  and  legitimate  commercial  purpose ;  and  if  sanc- 
tioned by  the  proper  officers,  and  assented  to  by  the  owners  of  the  piers  and 
bulkheads,  and  under  lease  fW>m  those  who  are  entitled  to  collect  and  receive 
the  wharfage  and  cranage  from  the  premises  occupied,  no  other  person  has  a 
right  to  complain  of  such  occupation,  or  to  restrain  the  same  by  injunction. 
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OTION  to  dissolve  injunctions.    The  opinion  sets  forth  the 
material  facts. 


D,  D.  Field,  for  the  plaintiffs. 
S.  J.  Tilderij  for  the  defendants. 
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Davies,  J.  This  is  a  motion  on  the  part  of  the  defendants 
in  each  of  the  above  entitled  causes  for  a  dissolution  of  the  in< 
junction  order  heretofore  granted  therein.  The  motions  have 
been  argued  after  most  ample  preparation  by  the  counsel,  and 
with  eminent  ability.  The  grave  and  important  considerations 
connected  with  the  subject,  and  the  influence  the  decision  to  be 
given  must  necessarily  have  upon  the  rights  of  the  parties,  de- 
manded this  careful  consideration,  and  the  labors  of  the  court 
have  been  greatly  aided  by  this  enlarged  discussion. 

The  plaintiffs  complain  that  the  use  by  the  defendants  of  their 
floating  dock  for  the  reparation  of  ships  and  vessels,  of  the  slips 
on  the  East  river,  between  piers  40  and  41,  and  41  and  42,  is 
an  interruption  to  their  business,  and  allege  that  the  use  of 
those  slips  for  boats,  or  craft,  to  supply  the  mills  of  the  one,  and 
the  store  of  the  other,  is  convenient,  and  the  occupation  thereof 
by  the  defendants  for  the  purpose  aforesaid,  subjects  them  to 
expense  and  inconvenience.  The  plaintiffs  in  the  first  suit  own 
no  property  fronting  or  adjoining  the  East  river ;  the  plaintiff 
in  the  second  owns  a  store  fronting  on  South  street,  and  near 
the  premises  occupied  ,by  the  defendants,  but  not  opposite 
thereto.  The  plaintiffs  are  not  the  owners  of  the  piers  or  bulk- 
heads, nor  have  they  any  interest  therein,  nor  are  they  entitled 
to  collect  any  wharfage  thereon.  They  are  not  interrupted 
in  the  enjoyment  of  any  property  belonging  to  them,  but  they 
complain  that  the  occupation  of  the  defendants  prevents  their 
using  the  property  of  others,  in  such  manner  as  they  deem  most 
fit,  convenient  and  appropriate.  The  defendants'  use  and  occu- 
pation is  with  the  consent  of  the  true  owners  of  the  piers  and 
bulkheads,  and  under  lease  from  those  who  are  entitled  to  col- 
lect and  receive  the  wharfage  and  cranage  from  the  premises 
thus  occupied.  Can  the  plaintiffs  object  to  such  occupancy,  on 
the  ground  that  it  would  be  more  convenient  to  them,  and  more 
advantageous  to  their  business,  that  these  slips  should  be  re- 
served for  the  use  of  such  craft  or  vessels  as  they  may  have 
occasion  to  use  and  employ  ? 

By  section  7  of  the  Dongan  charter,  confirmed  by  the  Mont- 
gomerie  charter,  power  is  given  to  the  common  council  of  the 
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city  of  New  York  to  make  such  laws,  orders,  ordinances  and 
constitutions  as  to  them  shall  seem  necessary  and  convenient 
for  the  good  rule,  oversight,  correction  and  government  of  the 
8aid  city  and  liberties  of  the  service,  and  of  all  the  oflScers 
thereof,  and  for  the  several  tradesmen,  victuallers,  artificers,  and 
all  other  the  people  and  inhabitants  of  the  said  city.  Power  is 
also  given,  to  enforce  obedience  to  such  by-laws,  ordinances,  &c. 
by  fines  and  amercements  against  all  persons  offending  against 
the  same.  By  section  2  of  the  Montgomerie  charter,  the  juris- 
diction of  the  -city  of  New  York  extends  to  and  embraces  the 
East  river  and  Sound,  to  low  water  mark  on  the  Long  Island 
shore.  The  proprietors  of  land  on  the  East  river  were  bounded 
in  their  original  grant  by  high  water  mark ;  and  by  section  8 
of  the  Dongan  charter,  there  was  granted  to  the  corporation  of 
New  York  all  the  land  around  the  island  to  low  water  mark. 
This  grant  was  confirmed  by  the  Montgomerie  charter ;  and  by 
section  38  of  the  last  mentioned  charter,  there  was,  in  addition, 
granted  to  the  corporation  the  soil  under  water  extending  400 
feet  beyond  low  water  mark  into  the  East  river.  These  grants 
have  been  held  by  the  highest  court  in  this  state  ns  vesting  the 
absolute  ownership  of  the  soil  under  water  from  high  water 
mark,  to  400  feet  beyond  low  water  mark,  in  the  corporation, 
with  full  power  to  sell  the  same,  and  to  make  and  erect  streets 
thereon,  without  the  consent  of  the  owner  of  the  adjoining  land 
at  high  water  mark,  and  thereby  entirely  excluding  and  cutting 
him  off  from  access  to  the  water.  (^PurmarCs  case,  5  Sand.  16, 
affirmed  in  the  court  of  appeals.  Gould  v.  Hudson  River 
Rail  Road  Company,  2  Selden,  522.) 

The  corporation  had  authority  given  them  by  this  section 
of  the  charter,  in  reference  to  the  land  thus  granted,  to  fill, 
make  up,  wharf  and  lay  out  every  part  thereof;  and  the  only 
limitation  upon  their  use  of  the  same  in  any  manner  they  might 
think  fit  was,  that  they  should  not  wharf  out  before  any  persons 
who  might  have  prior  grants,  of  quays  or  wharves  beyond  low 
water  mark,  without  the  actual  agreement  or  consent  of  such 
persons,  owners  of  such  quays  and  wharves.  Section  7,  of  the 
act  of  April  8d,  1798,  {Davies^  Laws,  p.  899,)  provides  that 
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no  building  of  any  kind  or  description  whatever,  other  than  pieri 
and  bridges,  shall  at  any  time  thereafter  be  erected  upon  said 
streets  or  wharres,  or  between  them,  respectively,  and  the  riv- 
ers to  which  they  respectively  front  and  adjoin.  By  the  last 
mentioned  act,  the  corporation  were  authorized  to  adopt  a  per- 
manent plan  for  the  improvement  of  the  city  on  each  river,  by 
laying  out  an  exterior  street  thereon,  and  the  same  was  to  be 
constructed  by  and  at  the  expense  of  the  proprietors  of  the 
land  adjoining  or  nearest  and  opposite  to  said  streets  or  wharf 
in  proportion  to  the  breadth  of  their  several  lots.  If  said  pro- 
prietors should  neglect  or  refuse  to  build  said  streets,  and  fill 
up  the  intermediate  spaces,  then  the  same  might  be  done  by 
the  corporation  at  their  expense,  and  the  amount  so  expended 
might  be  recovered  of  said  proprietors.  By  section  5  of  said 
act,  it  was  made  lawful  for  the  corporation  to  direct  piers  to  be 
sunk  and  completed  at  such  places  and  in  such  manner  as  they 
might  think  proper,  in  front  of  said  streets  and  wharves,  and 
10  be  connected  with  the  same  by  bridges,  at  the  expense  of  the 
propietors  of  lots  lying  opposite  to  the  places  where  such  piers 
shall  be  directed  to  be  sunk,  and  it  was  further  provided  that 
if  such  proprietors  should  refuse  or  neglect  to  sink  or  make 
said  piers,  then  it  might  be  lawful  for  the  corporation  to  do  so 
at  its  own  expense,  and  receive  to  their  own  use  wharfage  for 
all  vessels  that  might  at  any  time  be  at,  or  be  fastened  to,  said 
piers  and  bridges.  By  the  3d  section  of  the  act  of  April  2, 
1806,  {Davies?  Lawsj  p.  425,)  it  is  provided  that  in  case  any 
person  who,  according  to  the  provisions  of  the  act  before  referred 
to,  shall  have  neglected  to  sink  or  complete  piers  or  bridges,  in 
conformity  with  the  directions  of  the  corporation,  it  may  be 
lawful  for  the  corporation  to  grant  the  right  of  making  such  piers 
and  bridges,  and  the  right  of  receiving  the  profits  thereof,  to  any 
person  or  persons,  in  fee  or  otherwise. 

The  defendants  in  this  case  are  the  lessees  of  the  owners  of 
the  several  piers,  bridges  and  bulkheads  occupied  by  them,  and 
their  occupation  is  by  and  with  the  consent  of  such  owners  and 
persons  entitled  to  the  wharfage  and  cranage.  These  charges 
are  regulated  by  the  act  of  31st  March,  1801.    {Davies^  Law 
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p.  400.)  Assuming  that  the  occupation  of  the  defendants  in 
not  a  public  nnisanco,  it  must  be  regarded,  I  think,  as  quite 
clear  that  the  corporation,  by  its  charter  and  the  powers 
conferred  upon  it  by  the  legislature  of  the  state,  have  the  right 
to  regulate  the  uses  of  the  basins  and  slips  in  the  city,  and 
that  their  regulations  are  binding  upon  all,  provided  they  do 
not  interfere  with  the  rights  of  the  owners  to  receive  and  col* 
lect  their  wharfage.  Subject  to  this  right,  it  appears  to  me 
quite  clear,  that  the  corporation  may  direct  the  use  of  any  par- 
ticular slip  or  wharf  to  be  appropiated  exclusively  for  any 
particular  craft  or  class  of  vessels ;  and  in  reference  to  their 
own  wharves  and  piers,  may  grant  the  exclusive  use  to  any 
person,  for  any  particular  craft  or  class  of  vessels,  and  may  do 
the  same,  with  the  consent  of  those  entitled  to  the  wharfage,  in 
reference  to  any  basin,  slip  or  pier. 

The  state  legislature  have  conferred  upon  the  corporation  the 
general  authority  to  enact  ordinances  regulating  the  manner  of 
the  public  uses  of  the  basins,  piers  and  wharves  of  the  city 
for  all  lawful  and  legitimate  commercial  purposes.*  (All  the 
city  charters  ;  Kent's  Notes,  pp.  134  and  176,  where  the  vari- 
ous statutes  are  said  to  be  merely  auxiliary  to  the  charters ; 
2  R.  L.  p.  468,  J  286 ;  Davies'  Laws,  p.  559 ;  Act  of  April 
16, 1830,  Zr.  cA.  222;  Davies'  Laws,  p,  705.) 

The  statute  of  1813  applies  as  well  to  private  as  corporation 
or  public  slips.  (  Vandewater  v.  City  of  New  York,  2  Sand. 
259.)  Under  this  general  power,  the  common  council  had 
always  had  and  exercised  the  power  to  pass  ordinances  reguy 
lating  the  uses  of  the  basins,  piers  and  wharves,  and  classifying 
the  various  kinds  of  business  and  distributing  these  classes  to 
particular  basins,  piers  and  wharves.  ( Vandewater  v.  City  of 
New  York,  sup.)  But  the  act  of  April  16, 1880,  must  remove 
all  doubts  as  to  the  authority  of  the  corporation  to  assign  ex- 
clusively piers  and  slips  and  basins  to  any  particular  class  of 
business,  or  exclusively  to  any  particular  person.  This  act 
has  been  construed  to  add  the  authority  to  create  exclusive  priv- 
ileges in  favor  of  particular  individuals,  of  the  same  class,  as 
for  instance,  lines  of  steamers  and  packets,  or  ships  of  a  par- 
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tdcular  house ;  such  authority  being  absolute  as  to  the  corpora^ 
tion  or  public  wharves,  piers  and  slips ;  and  as  to  private 
wharves,  piers  and  slips,  conditional  on  the  assent  of  the  own-' 
ers  or  those  entitled  to  the  wharfage.  Thifr  has  been  for  year» 
the  constant  usage  of  the  corporation,  and  seems  essential  to 
the  commercial  wants  of  this  port.  It  is  recognized  and  sane- 
tioned  bj  the  case  in  2  Sand.  259.  This  general  authority  of 
tjie  state  and  city  government  in  reference  to  the  locating  of 
ships  and  vessels,  and  the  uses  of  the  wharves,  piers  and  slips, 
is  exercised  through  the  dock  masters  as  to  the  public  or  cor- 
poration basins,  piers^and  wharves,  and  through  the  harbor 
master  as  to  private  basins,  piers  and  wharves.  That  authori- 
ty has  not  been  limited  or  precisely  defined  by  statute,  but  is 
comprehensive  and  must  be  eonstmed  as  extending  to  all  forms 
of  police  regulation. 

In  reference  to  the  power  of  the  harbor  masters,  the  act  of 
March  16, 1850,  {Davie^  Laws^  p.  994,  §  3,)  substantially  re- 
enacts  a  series  of  statutes,  commencing  as  early  as  that  of  April 
1, 1796,  (3  Greenl.  317,)  and  is  in  the  exact  language  of  the  re- 
vision of  1813.  It  is  declaratory  as  to  the  duties  and  authority 
of  the  harbor  master,  and  recognizes  the  power  of  that  officer. 
They  are  to  "  station  and  regulate  all  ships  and  vessels,"  wheth- 
er lading  or  unlading,  or  whether  waiting  for  freight  or  laying 
up  for  the  winter,  &c.,  and,  in  general  terms,  to  station  and 
regulate  all  ships  and  vessels  in  the  stream  of  the  East  or 
North  river,  within  the  limits  of  the  city  of  New  York,  and 
the  wharves  thereof }  this  jurisdiction  being  co-extensive  with 
every  possible  commercial  use  of  any  ship  or  vessel ;  to  remove, 
from  time  to  time,  any  ship  or  vessel  not  employed  in  receiving 
or  discharging  cargo,  to  make  room  for  and  to  accommodate 
others  requiring  room  to  receive  and  discharge  their  cargo; 
and  such  directions  are  to  be  enforced,  under  a  penalty  of  $50. 
In  practice,  the  power  of  removal,  which  is  expressed  in  more 
restricted  terms  than  the  other^  has  been  held  to  apply  to  all 
ships  and  vessels,  under  all  circumstances.  {Adanis  v.  Farmer^ 
1  E.  D.  Smith,  588.)  This  statute  gives  the  harbor  master, 
by  virtue  of  the  words  *•  ship,  or  vessel,"  jurisdiction  of  every 


NEW  YORK— APRIL,  1867.  221 


Hecker  r.  New  Tork  Balance  Dock  Gompany. 

"  structure  intended  to  float  upon  the  water,"  in  the  private 
basins  or  at  the  private  piers  and  wharves.  (Adams  v.  Farm- 
er, Id.  588.)  The  same  rule  and  the  same  authority  apply  to 
and  are  devolved  upon  the  dock  masters  of  the  corporation,  in 
reference  to  the  public  or  corporation  slips,  piers  or  wharves. 
There  cannot,  I  think,  be  any  doubt  that  the  jurisdiction  of 
these  public  o£Scers  (whether  harbor  masters  or  dock  masters) 
is  co-extensive  with  every  legal  and  legitimate  use  of  the  basins, 
piers  and  wharves.  It  is  manifest  that  this  view  is  correct, 
from  the  authority  of  the  case  of  Decker  v.  Jaques,  (1  E.  D. 
Smithj  80.)  There  it  was  said  that  the  same  words,  '^  ship  and 
vessel,"  in  the  statute  giving  wharfage,  have  been  held  to  in- 
clude even  an  oyster  boat  made  square  and  boarded  up  at  each 
end,  and  employed  as  a  mere  receiving  vessel,  not  being  used 
or  capable  of  being  used,  in  navigation,  or  indeed  of  being  em- 
ployed in  any  use,  properly  or  legitimately  commercial,  as  con- 
nected with  or  necessary  to  navigation. 

These  views  will  be  strengthened  by  reference  to  the  practice 
of  the  harbor  masters  and  the  dock  masters,  and  the  rules  and 
regulations  applicable  to  them.  The  harbor  masters  have 
adopted  and  published  a  minute  code  of  regulations  as  appli- 
cable to  vessels,  their  places  of  mooring,  lights,  position,  rig- 
ging, their  points  of  accommodation  in  certain  cases,  and 
many  other  subjects.  (Hasketfs  Abstract  of  the  Laws  of 
Vessels,  Wharves,  ^c.  p.  28.)  The  ordinance  of  the  common 
council,  providing  for  the  appointment  of  the  dock  master,  declares 
the  purpose  to  be  "  the  direction  of  the  removal  and  dispo- 
sition of  vessels,"  ''  and  the  removal  and  disposition  of  vessels," 
and  the  authority  conferred  upon  him  is  ''  to  give  such  advice 
and  direction  from  time  to  time,  as"  he  ^'  shall  think  just  and 
proper,"  "  touching  the  laying,  fastening  and  berth  of  any  such 
sloop,  boat,  or  other  vessel  whatever."  The  word  *'  disposition" 
clearly  implies  arrangement  or  classification,  and  it  clearly 
imports  authority  to  give  those  orders  a\id  directions  upon 
a  plan  or  system.  {Corp.  Ord.  1845,  ch.  34,  title  2,  §  1, 
p.  383,  and  §  12,  p.  386.)  The  dock  master  has  also  the  au- 
thority to  allow  vessels  out  o(  employ,  to  lay  up  in  any  corpo- 
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ration  or  public  slip.  It  is  thus  seen  that  these  officers  have 
by  immemorial  usage,  exercised  the  authority  for  promoting 
public  convenience  and  increasing  the  accommodations  for 
ships  and  vessels,  and  calssifying  them  in  their  use  of  the  ba- 
sins, piers  and  wharves,  by  habitually  sending  large  ships  to 
basins  having  deep  water,  and  small  vessels  to  slips  having  shal- 
low water ;  distributing  them  also,  according  to  the  locations  for 
business,  and  generally  so  arranging  the  use  of  the  basins  and 
slips  as,  in  their  judgment,  would  best  promote  the  general 
convenience.  There  cannot,  I  think,  be  any  doubt  that  the  acts 
of  these  officers,  though  they  may  sometimes  amount  to  a  contin- 
uous occupation  of  the  particular  basin  for  a  particular  use — ^in 
fact,  to  a  practical  appropriation  of  it  for  the  time  being  to  a  partic- 
ular class  of  vessels — are  clearly  within  the  legal  competency  of 
these  officers,  and  are  not  only  not  illegal,  but  unobjectionable 
and   promotive   of  the  commercial  advantage  and  prosperity. 

It  is  then,  I  think,  clearly  and  satisfactorily  apparent  that 
the  occupation  of  the  defendants,  if  legal,  for  the  purpose  de- 
signed by  them,  is,  in  all  other  respets,  in  accordance  with  the 
chatrter  of  the  city,  the  laws  of  the  state,  and  the  ordinances  of 
the  common  council,  and  is  with  the  express  sanction  of  the 
proper  officer,  charged  with  the  duties  of  seeing  that  they  are 
all  properly  executed.  So  far  as  they  can  give  consent  or  au- 
thority to  the  defendants  for  such  occupation,  they  have  it  in 
the  most  ample  manner. 

But  it  is  objected,  on  the  part  of  the  plaintiffis.  that  such  use 
of  the  basins,  piers  and  slips  is  not  for  a  lawful  and  legitimate 
commercial  purpose,  and  that  no  consent  or  authority  can  be 
given  for  their  occupancy  for  any  other  purpose.  Conceding  this 
to  be  so,  the  inquiry  remains  :  Is  the  use  to  which  the  defendants 
have  devoted  these  slips,  piers  and  basins,  lawful  and  legitimate? 
It  seems  to  me  that  the  loading  and  discharging  vessels  of  their 
cargoes  is  not  the  only  legitimate  commercial  use  of  a  pier,  slip 
or  basin,  but  one  of 'many  uses  ;  among  others,  that  of  waiting 
for  freight,  the  laying  up  of  a  ship  or  steamer,  while  not  em- 
ployed in  winter,  or  at  any  other  time,  the  repairing  or  copper- 
ing of  a  vessel,  or  the  putting  in  qf  masts,  boilers  or  machinezy 
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of  a  steam  boat.  All  of  which  uses  are  subject  to  the  police 
regulatioDS,  and  the  direction  of  the  proper  officers  heretofore 
adverted  to.  The  special  commercial  use,  which  consists  in 
the  repair  or  coppering  of  a  vessel,  is  quite  as  essential  and  im- 
portant to  navigation  and  commerce  as  any  other ;  and  it  was  well 
said  on  the  argument,  that  it  "  is  a  use  which  precedes  every 
other,  and  is  a  condition  without  which  no  other  could  exist." 
It  is  undeniable  that  the  basins,  piers  and  wharves  in  this  city 
hare  from  time  immemorial  been  employed  in  this  use  at  all 
times.  Such  use  is  not  derived  from  any  statute  though  recog- 
nized by  it,  as  it  necessarily  originated  before  any  legislation  on 
the  subject.  Vessels  could  not  go  on  to  the  land  for  reparation, 
and,  ex  necessitate,  that  work  to  them  must  be  done  on  the  water» 

This  legal  and  legitimate  commercial  use  of  the  basins,  piers 
and  wharves,  for  the  repair,  tsaulking  or  coppering  of  vessels 
has  been  frequent,  and  now  is  in  express  terms  recognized  by 
the  statutes  of  this  state,  as  well  as  by  the  ordinances  of  the 
common  council.  The  act  of  the  legislature  which  fixes  the 
rate  of  wharfage,  passed  March  31st,  1801,  by  section  2  pro- 
vides :  That  whenever  any  ship  or  vessel  shall  be  brought  to 
any  dock  or  wharf  to  repair  or  careen,  and  it  shall  be  found  ne- 
cessary to  sling  or  erect  any  stage  or  stages  on  the  sides  of 
the  said  vessel,  for  the  more  convenient  caulking  or  repairing 
the  same,  or  where  any  boats,  scows  or  floating  stages  are 
brought  alongside  said  vessel  for  the  purpose  of  caulking, 
repairing  or  careening  as  aforesaid,  it  shall  and  may  be  lawful 
for  the  owner  or  owners  of  said  wharf  to  take  and  receive  thirty- 
three  and  one-third  per  cent  in  addition  to  the  sum  the  said 
yessel  is  liable  and  compelled  to  pay  for  the  wharfage  aforesaid. 
{See  §  213,  R.  L,  1813,  Davies"  Laws,  p.  562.)  A  subse- 
quent  section  of  the  same  act  fixes  the  rate  of  cranage  for 
taking  out  and  putting  in  masts  of  vessels  lying  at  the  wharves. 
These  provisions  are  now,  and  for  the  last  fifty  years  have  been, 
in  force  and  in  constant  and  daily  application.  {See  Laws  of 
1801,  ch  115, 2  Web.  123,  Davies^  Laws,  p.  400.) 

It  is  thus  seen,  that  the  use  of  the  basins,  slips  and  piers  for 
the  repairing  of  vessels  has  bgen  constant  and  unvarying,  and 
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expressly  sanctioned  by  legislative  enactment.  No  higher  ap- 
proval could  be  given.  Is  the  mode  of  reparation  now  prac- 
ticed by  the  defendants  of  such  character  as  to  abrogate  this 
long  continued  practice  and  sanction  ?  At  an  early  period,  when 
vessels  were  small  and  easily  handled,  the  form  in  which  this 
use  was  enjoyed  was  by  careening  the  vessel  afloat  in  the  basin, 
thurf  necessarily  occupying  a  larger  portion  of  the  basin  than 
when  the  vessel  was  erect,  and  also  a  very  large  portion  of  the 
adjoining  pier,  or  by  slinging  stages  on  its  sides,  or  drawing 
alongside  boats,  scows  or  floating  stages,  or  heaving  out  the 
vessel  upon  the  shore  between  the  piers.  Then  by  drawing  the 
vessel  out  of  the  water  upon  ways.  Still  later  it  was  by 
lifting  the  vessel  in  a  cradle,  strung  on  chains,  or  by  the  hy- 
draulic or  screw  dock.  And  now  in  the  new  form  used  by  these 
defendants,  made  necessary  by  the  increased  size  of  the  vessels, 
by  which  the  ship,  after  being  floated  or  towed  into  a  sub- 
merged wooden  vessel,  was  then  raised  by  pumping  the  water 
out  of  its  tanks  in  its  bottom.  It  is  now  16  years  since  this 
form  of  repairing  vessels  has  been  used,  and  one  of  the  defend- 
ants' docks  has  for  the  last  ten  years  occupied  the  basin  be- 
tween piers  No.  41  and  42,  nearly  opposite  the  plaintiff  Robert's 
store ;  and  so  far  as  it  appears,  without  complaint  from  him. 
That  dock  has  now  been  removed  into  the  basin  between  piers 
No.  40  and  41,  and  of  which  the  plaintiffs  in  the  first  above  en- 
titled suit  complain  ;  and  the  plaintiff  in  the  second  suit  com- 
plains of  the  defendants'  placing  another  dock  in  the  basin 
vacated  by  the  dock  removed  to  the  adjoining  basin.  I  cannot 
fail  to  see  that  this  new  form  and  mode  of  using  the  basins  or 
slips  for  the  reparation  of  vessels  greatly  lessens  the  time 
necessarily  occupied  for  such  purpose,  and  greatly  diminishes 
the  space  also  necessary.  Neither  can  I  see  that  it  is  any 
legal  objection  that  the  corporation,  by  its  proper  officer,  in  the 
exercise  of  its  conceded  powers,  has  deemed  it  proper  to  assign 
certain  localities  where  this  reparation  is  to  take  place.  I  can- 
not fail,  also,  to  see  that  this  new  and  improved  form  of  doing 
this  work,  leaves  larger  portions  and  a  greater  number  of  slips 
for  the  loading  and  discharging  of  cargoes,  than  could  have 
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been  so  oocapied  under  the  former  system.  This  latter  mode 
of  using  the  basins,  piers  or  wharves,  for  the  repair  or  copper- 
ing, or  caulking  of  vessels,  is  but  a  new  and  improved  form  of 
an  old  and  well  established  use.  For  the  nature  of  the  use  is 
not  changed,  but  only  its  form.  The  new  form  occupies  less 
epace  in  the  basin,  or  at  the  pier  or  wharf ;  first,  because  a  ship 
taken  up  perpendicularly  requires  less  space  than  one  careen* 
ed,  with  its  masts  and  spars,  and  less  than  one  repaired  by 
means  of  floating  stages,  boats  or  scows ;  and  in  this  connec- 
tion the  fact  is  significant,  that  after  the  new  mode  had  come 
into  use,  regulations  were  made  by  the  common  council,  re- 
straining the  old  mode  of  repairing  by  careening,  &c.,  in  the 
public  slips,  thus  giving  the  preference  to  the  new  mode.  The 
statutes  of  the  state,  however,  remained  unchanged  Secondly, 
the  present  mode,  as  before  observed,,  greatly  shortens  the  time 
of  repairing,  and  a  slip  used  for  this  purpose  would,  by  this 
mode,  accommodate  a  much  larger  number  of  vessels  than  it 
would  by  the  old  process.  But  I  must  regard  the  new  form  or  pro- 
cess of  reparation  as  indispensable  to  the  use  itself  in  the  present 
size  of  vessels,  and  the  increased  wan  ts  of  our  expanding  commerce. 
These  changes  have  outgrown  the  possibility  of  hauling  them 
in  the  old  mode  on  to  the  shore,  or  by  careening  or  repairing 
them  by  floats  or  scows.  They  cannot  be  handled  as  smaller 
and  differently  constructed  vessels  could,  and  this  state  of 
things  has  created  an  absolute  necessity  for  the  new  and  im* 
proved  mode.  The  old  mode  of  using  the  basins,  &c,  was 
sanctioned  by  long  continued  use,  by  legislative  enactment,  by 
the  state,  as  well  as  regulation  by  the  city  government,  and  by 
judicial  approval.  How  can  the  new,  which  produces  less  in- 
terruption to  commerce,  which  occupies  less  space  and  less  time 
in  doing  the  same  thing  in  another  way,  and  objectionable  only 
OB  the  ground  that  it  occupies  the  same  space  which  vessels 
must  themselves  have  occupied  for  the  same  object,  be  deemed 
a  nuisance,  and  an  illegal  obstruction  to  the  navigable  waters  of 
the  state  1  I  confess  myself  unable  to  follow  the  train  of 
reasoning  which  arrives  at  such  a  result.  The  law  expands  and 
adapts  itself  to  embrace,  provide  for,  and  protect  every  new 
Vol.  XXIV,  29 
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form  of  an  old  use  which  may,  from  time  to  time,  be  invented 
to  facilitate  the  nee  of  any  thing  subservient  to  the  wants  and 
comforts  of  man,  by  improving  its  form,  or  to  meet  a  new  exi- 
gency in  that  use.  {Per  Jaiies,  /.,  Drake  v.  The  Hudson 
River  Rail  Road  Co.,  7  Barb.  546-8.) 
I  have  no  doubt  that  it  is  my  duty  to  discharge  the  temporary 

injunction  in  both  cases. 

Ordered  accordingly. 

[New  York  Special  Term,  April  24, 1867.    Davies,  Justice.] 


Bamson  vs.  The  Mayor  &c.  of  the  City  of  New  York. 

By  the  charter  of  the  city  of  New  York  the  coansel  for  the  corporatioa  is  to  have 
charge  of,  and  ooDdact,  not  only  all  the  law  business  of  the  corporation,  bat  all 
the  law  business  of  the  several  departments  of  the  corporation,  and  all  other 
law  business  in  which  the  city  shall  be  interested. 

For  the  performance  of  the  duties  of  his  office,  a  compensation  is  provided,  and 
he  is  bound  to  attend,  personally,  to  all  the  law  business  of  the  corporation 
and  of  its  several  departments ;  and  there  is  no  power  in  the  common  council, 
or  any  of  its  committees,  to  withdraw  business  of  that  nature  from  his  hands 
and  confide  it  to  other  persons. 

Accordingly,  where  the  board  of  aldermen  appointed  a  committee  to  conduct  an 
investigation  into  the  affairs  of  the  police  department,  and  during  its  progress 
several  witnesses  declined  answering  questions  put  to  them  by  the  committee, 
and  the  committee  instituted  legal  proceedings  to  compel  them  to  answer,  and 
employed  counsel  to  conduct  such  proceedings,  instead  of  applying  to  the 
counsel  for  the  corporation,  who  was  ready  and  able*  to  do  so,  to  manage  the 
same ;  it  was  held  that  the  corporation  was  not  liable  to  pay  the  coansel  thus 
employed,  for  their  services. 

IN  1855,  the  board  of  aldermen  of  the  city  of  New  York  re- 
solved to  institute  an  investigation  into  the  affairs  of  the 
police  department,  and  appointed  a  committee  to  oondact  the 
investigation.  During  its  progress,  several  witnesses  declined 
answering  questions  put  to  them  by  the  committee,  and  the 
committee  instituted  legal  proceedings  to  compel  them  to  answer. 
The  counsel  for  the  corporation  was  not  employed,  or  applied  to. 
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to  conduct  the  proceedings ;  but  the  special  committee  employed 
such  counsel  as  were  agreeable  to  them  for  that  purpose ;  among 
others,  the  assignor  of  the  plaintiff.  There  was  no  inability  on 
the  part  of  the  counsel  for  the  corporation  to  act  in  the  prem- 
ises ;  and  he  testified  that  he  should  haye  acted  if  he  had  been 
applied  to  for  that  purpose.  The  bill  of  the  plaintiff's  assignor, 
for  professional  services  rendered  to  the  committee,  amounted  to 
$681 ;  and  to  recover  that  sum  this  suit  was  brought.  The 
action  was  tried  by  the  court,  without  a  jury. 

A.  Nash  and  Wm.  Curtis  Noyes,  for  the  plaintiff. 

M.  V.  B.  Wikoxsanj  for  the  defendants. 

Da  VIES,  J.  No  question  is  made  in  this  cause  as  to  the  ren- 
dition of  the  services  of  the  plaintiff's  assignor,  or  the  reasona- 
bleness of  the  charges  therefor.  The  simple  question  presented 
is,  can  the  corporation  be  made  liable  for  this  claim  1 

Section  18  of  the  charter  of  1849  organizes  an  executive  de- 
partment, to  be  known  as  the  ^'  Law  department,"  *<  which  shall 
have  charge  of  and  conduct  all  the  law  business  of  the  corpora- 
tion, and  of  the  departments  thereof,  and  all  other  law  business 
in  which  the  city  shall  be  interested,  when  so  ordered  by  the 
corporation."  By  the  city  charter,  therefore,  the  counsel  to  the 
corporation  is  "  to  have  charge  of  and  conduct,"  not  only  all  the 
law  business  of  the  corporation,  but  all  the  law  business  of  the 
several  departments  of  the  corporation.  These  provisions  apply 
to  all  cases  in  which  the  corporation,  or  any  of  its  departments, 
have  any  law  business  to  be  transacted.  In  addition  to  this, 
the  counsel  is  to  have  charge  of  and  conduct  "  all  other  law 
business  in  which  the  city  shall  be  interested,  when  so  ordered 
by  the  corporation."  The  application  of  this  latter  provision, 
and  the  reasons  for  its  enactment,  are  familiar  to  all  who  have 
had  any  practical  knowledge  of  the  affairs  of  the  city  govern- 
ment. Many  suits,  proceedings,  and  causes,  are  constantly 
instituted,  in  which  neither  the  corporation  nor  any  of  its  depart- 
ments are  parties.    But  the  questions  to  be  decided  may  be 
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BQob  as  to  affect  the  piroperty  or  rights  of  the  corporation,  or 
some  of  its  officers.  Prerions  to  the  charter  of  1849  sach  suits 
irere  defended  or  prosecuted  by  counsel  employed  by  the  imme- 
diate parties  to  the  action,  and  frequent  calls  were  made  npon 
.the  city  treasury  for  their  payment,  on  the  gronnd  that  the  cor- 
poration was  interested  in  the  suit  or  in  its  result.  The  intent 
of  the  charter  of  1849  was  to  place  all  legal  business,  in  the 
control  and  under  the  management  of  the  corporation  counsel,  in 
the  result  of  which  the  corporation  might  have  any  interest,  and 
for  the  expense  of  which  it  might,  by  any  possibility ,be  called  on 
for  payment.  It  was  in  reference  to  this  class  of  cases,  that  the 
counsel  to  the  corporation  was  to  take  charge  of  and  conduct, 
whenever  required  so  to  do  by  the  corporation,  all  law  business 
in  which  it  had  any  interest.  It  is  quite  manifest,  that  it  was 
the  intention  of  the  framers  of  the  charter  and  the  ordinances, 
that  all  the  law  business  of  the  corporation,  or  of  its  depart- 
ments, or  in  which  the  corporation  should  deem  it  had  any  in- 
terest, should  be  conducted  by,  and  should  be  placed  in  the 
charge  of,  the  counsel  to  the  corporation.  For  these  services,  a 
specific  salary  is  given  to  that  officer,  such  as  was  deemed  an 
adequate  and  reasonable  compensation  therefor.  These  services 
he  is  bound  to  render,  and  must  do  it  for  the  compensation 
allowed.  It  is  in  the  power  of  the  common  council  to  alter  and 
graduate  this  compensation,  from  time  to  time,  in  reference  to 
the  services  rendered :  but  I  can  find  no  authority  for  it  to 
withdraw,  and  place  in  other  hands,  duties  which  the  charter 
has  confided  to  him,  and  which  he,  by  his  oath  of  office,  and  ev- 
ery obligation  resting  upon  a  public  officer,  is  bound  to  discharge. 
The  counsel  is  not  only  required  to  take  charge  of,  and  con- 
duct all  the  law  business  of  the  corporation,  but  all  the  law  busi- 
ness of  the  several  departments  thereof.  The  powers  of  the 
corporation  of  this  city  are  divided  into  legislative  and  execativew 
The  legislative  powers  are  vested  in  a  board  of  aldermen  and 
board  of  councilmen,  who,  together,  form  the  common  council  of 
this  city.  These  two  bodies,  therefore,  form  the  legislative  de- 
partment of  the  city  government,  and  are  as  much  subject  to 
the  provisions  of  the  charter  as  the  executive  department.    The 
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powers  of  the  latter  are  vested  in  the  mayor,  and  the  heads  of 
the  several  departments  created  by  that  charter,  and  each  moves 
in  its  allotted  sphere,  subject  to  the  restraints  of  their  common 
constitntional  superior,  the  charter  of  the  city.  It  is,  therefore, 
quite  apparent,  that  the  counsel  to  the  corporation  has  confided 
to  him,  and  it  is  made  his  duty  to  conduct,  as  well  all  the  law 
business  of  the  legislative  department  of  the  corporation,  or  either 
branch  of  it,  as  to  conduct  the  law  business  of  the  several  exec- 
utive departments,  and  their  several  bureaus  and  subdivisions. 
And  it  is  not  easy  to  see  how  it  is  competent  for  the  legislative 
department,  or  any  of  its  committees  or  agents,  to  pass  by  the 
law  ofEcer  selected  by  the  people,  and  charged  by  the  charter 
with  these  duties,  and  select  and  appoint  other  counseL  If  it 
can  be  done,  it  may  be  equally  competent  for  each  of  the  execu- 
tive departments,  and  their  several  subordinates,  to  do  the 
same  thing. 

This  certainly  would  present  an  anomalous  state  of  affairs. 
Each  department  might  thus  have  its  own  law  officer,  subjecting 
the  city  treasury  to  enormous  drains,  while  the  legally  and  duly 
selected  law  officer  of  the  city,  to  whom  is  given  a  salary  for  the 
discharge  of  these  duties,  who  has  an  office  and  clerks  provided 
for  at  the  public  expense,  to  enable  him  the  more  readily  to  dis^ 
charge  them,  may  be  sitting  idly  in  his  office,  and  receiving  this 
compensation,  without  rendering  any  equivalent.  I  am  quite 
sure  that  no  such  state  of  things  can  be  allowed  under  the  char* 
ter,  and  that  there  can  be  no  serious  doubts  that  it  cannot  be 
permitted.  If  the  duties  of  counsel  prescribed  by  charter  can 
be  taken  away  from  him  and  confided  to  others  by  the  common 
council,  or  either  board,  or  by  any  committee  thereof,  why 
may  not  the  same  thing  be  done  as  to  those  of  the  mayor,  comp- 
troller, or  any  head  of  any  other  department?  The  simple 
statement  of  the  proposition  carries  with  it  its  refutation.  If 
it,  however,  can  be  done  in  the  one  case,  it  certainly  can  in  the 
other.  Section  19  of  the  charter  of  1849  authorizes  the  com- 
mon council  to  establish  such  other  departments  and  bureaus  as 
they  may  deem  the  public  may  require,  and  to  assign  to  them 
and  those  therein  created,  such  duties  as  they  may  direct,  not 
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inconsistent  with  that  act.  This  provision  is  a  clear  legislatiye 
restriction  on  the  powers  of  the  common  council  to  withdraw 
any  duties  confided  by  the  charter  to  any  particular  department 
or  bureau,  and  devolve  the  same  upon  any  other  department  or 
bureau  then  existing  or  thereafter  to  be  created. 

So  long  as  these  plain  and  unmistakable  provisions  of  the 
charter  continue  in  force,  I  can  have  no  doubt  that  they  must 
be  conformed  to. 

If  there  could  be  any  doubt  of  the  power  of  the  common  coun- 
cil to  take  upon  themselves  duties  devolved  on  the  departments, 
it  was  removed  by  the  decision  of  this  court  in  the  case  of  Chris- 
topher V.  The  Mayor  ^c.  (IS  Barb.  567.)  In  that  case  the 
board  of  aldermen  assumed  to  direct  the  commissioner  of  repairs 
and  supplies  as  to  the  person  with  whom  he  should  make  a  con- 
tract for  the  rebuilding  of  Washington  market.  This  court  held, 
that  a  contract,  not  made  by  the  commissioner  in  pursuance  of 
the  charter  and  ordinances  of  the  city,  would  be  invalid,  and 
granted  an  injunction  restraining  the  action  of  the  common 
council.  I  am,  therefore,  constrained  to  say,  that  the  action  of 
the  committee,  in  the  present  case,  was  in  direct  conflict  with 
the  charter,  and  without  authority,  and  consequently  void  ,*  and 
that  their  employment  of  the  plaintiff's  assignor,  however  meri- 
torious the  services  he  may  have  rendered,  or  reasonable  the 
charges  made,  created  no  legal  liability  upon  the  defendants,  and 
there  can  be  no  recovery  against  them  therefor. 

Another  objection  to  such  right  of  recovery,  even  if  I  am 
wrong  in  these  views,  exists,  and  which,  I  fear,  is  insurmount- 
able, that  is,  that  the  act  of  employment  of  counsel  by  this  com- 
mittee is  an  executive  act,  which  they  were  incompetent  to 
perform.  It  must  be  quite  within  the  recollection  of  those  who 
have  interested  themselves  in  the  affairs  of  the  city  government, 
that,  prior  to  1830,  it  was  deemed  a  great  evil,  and  one  preg- 
nant with  most  mischievous  consequences,  for  the  common  coun- 
cil, or  its  committees,  to  exercise  any  executive  functions.  That 
charter  provided,  that  the  legislative  power  of  the  corporation 
should  devolve  upon  the  board  of  aldermen  and  assistant?,  and 
that  those  two  boards  should  together  form  the  common  coandL 
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The  2lBt  section  of  that  charter  declared  that  the  ezecutiye 
basinesB  of  the  corporation  should  thereafter  be  performed  by 
distinct  departments,  and  which  it  was  made  the  duty  of  the 
common  council  to  organize  and  appoint  for  that  purpose.  These 
provisions  would  seem  to  have  been  so  clear  and  specific,  that 
their  meaning  could  not  have  been  misunderstood.  Notwith- 
standing this  express  declaration  of  the  legislature,  that  there-, 
after  the  executive  business  of  the  corporation  should  be 
performed  by  distinct  departments,  and  the  common  council 
were  enjoined  to  organize  those  departments,  the  common  coun- 
cil still  continued  to  perform  executive  duties,  and  neglected  to 
organize  the  departments.  This  state  of  things  induced  the 
action  of  the  legislature  in  1849,  when  an  amended  charter  was 
passed.  By  it,  the  executive  departments  were  organized,  the 
duties  of  each  defined ;  and  section  nine  thereof  declared,  that 
thereafter,  "  neither  the  common  council,  nor  any  committee  or 
member  thereof,  should  perform  any  executive  business  what- 
ever." This  inhibition  is  plain  and  specific,  and  would  seem 
suflSciently  certain  to  remove  all  doubts  of  its  meaning  and  intent. 
It  was  well  observed  in  the  case  of  Christopher,  (supra^)  that 
there  may  undoubtedly  be  some  acts  which  do  not  come  exclu- 
sively within  either  division  of  the  powers  of  government,  and 
which  may,  without  violence  to  language,  be  classed  under  either 
head.  But  the  common  council  have  themselves  given  a  prac- 
tical construction  to  the  meaning  of  this  section,  by  the  passage 
of  an  ordinance,  permitting  the  counsel  to  the  corporation  to 
select  such  additional  professional  aid  as  he  may  deem  requisite 
in  the  discharge  of  the  duties  of  his  office,  with  the  consent  of 
the  mayor  and  comptroller.  Now  the  plaintiff's  assignor  was 
not  thus  selected,  but  appointed  to  this  duty  by  the  special  com- 
mittee of  the  board  of  aldermen.  I  think  it  was  one  of  the  main 
objects  of  the  legislature,  in  passing  this  charter,  to  divest  the 
common  council,  its  committees  and  members,  of  all  patronage 
and  business,  other  than  legislative,  with  the  exceptions  con- 
tained in  the  charter ;  and  that  no  contract  like  the  one  now 
under  consideration,  or  employment,  can  create  any  legal  liabil- 
ity upon  the  defendants.    One  of  the  executive  acts  condemned 
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by  this  court  in  the  case  of  Christopher,  (suproj)  was  the  em- 
ployment by  the  committee  of  the  board  of  aldermen,  of  an  arch- 
itect to  prepare  the  plans  and  drawings  for  the  rebuilding  of  the 
Washington  market.  Peterson,  the  architect  thus  employed, 
commenced  a  suit  against  the  corporation,  to  recoyer  compensa- 
tion for  the  services  thus  rendered,  in  the  New  York  common 
pleas.  That  court  held,  that  the  employment  by  the  committee 
of  the  board,  did  not  create  a  valid  contract,  which  was  binding 
on  the  defendants,  and  gave  judgment  accordingly.  I  agree 
with  the  remark  of  the  presiding  judge  of  that  court,  in  that 
case,  that  it,  like  the  one  now  under  consideration,  appears  to 
be  a  hard  case  for  the  plaintiff,  and  that  it  would  be  equitable 
that  he  should  be  compensated  for  the  services  which  he  has 
rendered ;  but  the  obstacles  in  the  way  of  a  recovery  in  an  ac- 
tion against  the  defendants  for  such  services,  appear  to  me 
insurmountable. 

Judgment  for  the  defendants. 

[New  Tork  Special  Term,  May  2, 1857.    Davies,  Justice.] 


Grant  vs.  Courter,  comm'r  &c.  of  the  town  of  Cobleskill. 

The  act  of  the  legislature,  authorizing  the  towns  in  the  counties  through  which 
the  Albany  and  Susquehanna  rail  road  is  located,  and  in  progress  of  construc- 
tion, to  borrow  money,  and  subscribe  for,  and  purchase,  the  stock  of  the 
company,  with  the  view  of  aiding  in  the  completion  of  the  work,  is  not  repng- 
uant  to  any  express  provisions  of  the  constitution ;  nor  is  a  prohibition  upon 
the  power  exerted  by  the  legislature  to  be  necessarily  implied  from  th« 
provisions  of  that  instrument. 

The  power  exercised  was  within  the  general  grant  of  legislative  authority,  and 
the  act  is  a  valid  and  binding  law. 

That  act  does  not  deprive  any  citizen  of  his  property,  nor  take  private  property 
ibr  public  use,  within  the  meaning  of  the  constitution. 

The  meaning  of  the  word  deprived^  as  used  in  (  6  of  art  1,  of  the  constitutioo, 
is  the  same  as  the  word  takeuj  in  the  same  section ;  and  when  property  is  not 
seized  and  directly  appropriated  to  public  use,  though  it  be  subjected,  in  the 
hands  of  the  owner,  to  greater  burdens  than  before,  it  is  not  taken  con- 
trary to  ^  6. 
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Where  a  daty,  in  respect  to  a  particular  thing,  is  enjoined  by  the  constitution 
upon  the  legislative  branch  of  the  government,  and  the  mode  of  doing  it  is  left 
ezdosively  to  legislative  discretion,  even  though  the  authority  may  have  been 
previously  exercised  by  the  legislature,  no  limitation  is  thereby  set  to  legisla- 
tive power ;  nor  can  an  intention  be  implied,  on  the  part  of  the  fnimers  of  the 
constitution,  or  the  people  who  adopted  it,  to  restrict  the  law-making  depart- 
ment in  the  manner  of  discharging  the  duty. 

An  act  granting  power,  to  be  exercised  upon  such  conditions  as  the  legislature 
impose,  is  not  a  delegation  of  legislative  authority,  nor  is  it  invalid 

IN  March,  1856,  au  act  was  passed,  entitled  "An  act  to  au- 
thorize any  town  in  the  counties  of  Schenectady,  Schoharie, 
Otsego,  Delaware,  Chenango  or  Broome  to  subscribe  to  the 
capital   stock  of  the   Albany  amd    Susquehanna   Rail  Road 
Company."     {Laws  of  1866,  ch,  64.)     The  act  provides  among 
other  things,  that  the  commissioner  in  any  of  the  towns  in  the 
counties  aforesaid,  shall  borrow   on   the   faith   and   credit   of 
such  town,  provided  the  consent  in  writing  of  two-thirds  of  the 
tax  payers,  representing  two-thirds  of  the  taxable  property  in 
said  town,  appearing  upon  the  last  assessment  roll,  shall  first 
be  obtained,  proof  of  which  shall  be  by  aflSdavit,  filed  in  the 
town  and  county  clerk's  oflSce,  any  sum  not  exceeding  $100,000, 
for  a  term  not  exceeding  twenty-five  years,  at  a  rate  of  inter- 
est not  exceeding  7  per  cent  per  annum,  and  to  execute  bonds 
therefor  under  his  hand  and  seal.     It  is  further  provided  that 
the  commissioner  may,  in  his  discretion,  dispose  of  such  bonds 
to  such  persons  or  corporations  and  upon  such  terms  as  he  shall 
deem  most  advantageous  to  said  town,  but  for  not  less  than  par, 
and  the  money  that  shall  be  raised  by  any  loan  or  sale  of  bonds 
shall  be  invested  in  the  stock  of  the  Albany  and  Susquehanna 
Rail  Road  Company,  and  the  said  money  shall  be  applied  and  used 
in  the  construction  of  such  rail  road  as  aforesaid,  and  its  buildings 
and  necessary  appurtenances,  and  for  no  other  purpose  what- 
ever ;  and  for  that  purpose  the  commissioner,  in  the  corporate 
name  of  eaid  town,  may  subscribe  for  and  purchase  stock  of 
said  company,  to  the  amount  thus  provided  for,  and  by  virtue 
of  said  subscription ;  tfnd  upon  receiving  a  certificate  for  the 
amount  of  said  stock  so  subscribed,  the  said  town  shall  acquire 
YoL.  XXIV.  80 
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all  tlie  rights  and  privileges,  and  be  liable  to  the  same  respoBsi- 
bilities  as  other  stockholders  of  said  company. 

It  was  further  provided  that  the  commissioner  shonld  report 
to  the  board  of  supervisors  of  the  county  wherein  said  town  is 
located,  within  three  days  after  the  commencement  of  their 
regular  annual  session  in  each  year,  the  amount  necessary  to 
pay  the  principal,  or  the  interest,  if  any,  on  the  bonds  author- 
ized to  be  issued.  The  dividends  arising  from  the  stock  to  be 
received  by  such  commissioner  and  appUe^  to  the  payment  of 
the  principal  and  interest  which  shall  from  time  to  time  become 
due  upon  said  bonds ;  and  in  case  such  dividends  should  not  be 
sufficient  to  pay  the  principal  and  interest  accruing  on  the 
bonds,  it  was  made  the  duty  of  the  board  of  supervisors  to 
cause  to  be  assessed,  levied  and  collected  vpon  the  real  and 
personal  estate  of  said  town,  such  sum  or  svms  of  money  as 
shall  have  been  reported  to  the  board,  which  shall  be  necessary 
to  make  good  such  deficiency  in  the  paymeat  of  the  principal  and 
interest  upon  said  bonds. 

The  commissioner  was  also  to  provide,  within  five  years  from 
the  time  of  issuing  such  bonds,  for  the  annual  payment  of  at  least 
five  per  cent  of  the  same,  and  for  that  purpose,  should  first  ap- 
ply the  dividends,  if  any,  or  if  not  sufficient,  the  balance  to  be 
levied  and  collected  as  aforesaid,  as  a  sinking  fund  for  the  ulti- 
mate redemption  of  the  bonds.  The  commissioner  was  alao 
authorized  after  acquiring  such  stocks  to  exchange  the  same  in 
whole  or  in  part  for  said  bonds,  or  sell  the  same  for  cash»  but 
for  not  less  than  par,  except  at  public  .  sale,  of  which  notioe 
should  be  given  in  two  newspapers  published  in  the  oovntj 
wherein  such  town  is  located,  and  in  case  of  sale  of  said  stock 
either  at  public  or  private  sale,  the  proceeds  thereof  should  be 
applied  to  the  purchase  or  redemption  of  the  bonds  anthoriaed 
to  be  issued  by  the  act,  and  to  no  other  purpose  whatever. 

The  consent  in  writing  of  two-thirds  of  the  tax  payers  rep- 
resenting two-thirds  of  the  taxable  property  of  the  town  of 
Cobleskill,  in  the  county  of  Schoharie,  upon  the  last  assess- 
ment roll,  was  duly  obtained,  and  proof  thereof  by  the  affidavit 
of.  the  commissioner  duly  filed,  as  required  by  the  terms  ef  the 
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act,  anthoricing  the  commissioner  to  borrow  on  the  fkith  and 
credit  of  the  town  the  sum  of  $60,000  for  a  designated  term, 
Dot  exceeding  25  years,  and  at  a  designated  rate  of  interest  not 
exceeding  7  per  cent  per  annum,  and  to  execute  bonds  therefor, 
in  conformity  to  the  provisions  of  the  act,  and  the  commissioner 
proposes  to  borrow  that  amount  on,  or  dispose  of  the  bonds  to 
be  issued  by  him  therefor,  in  accordance  with  the  terms  of  the 
act,  and  invest  the  avails  in  stock  of  the  Albany  and  Snsque« 
hanna  Rail  Road  Company,  to  be  applied  and  issued  as  therein 
directed.  All  the  provisions  and  conditions  contained  in  the 
act  have  been  fulfilled. 

Other  towns  in  the  counties  mentioned  in  the  act^  are  ex* 
pected  to  subscribe  to  said  stock  in  pursuance  of  said  act,  to 
the  amount  in  all  of  $1,000,000,  which  with  the  individual  sub* 
scriptions,  and  other  means  of  the  company,  will  be  sufficient  to 
build  and  equip  the  road.  The  company  have  expended  upon 
the  road  between  $200,000  and  $800,000 ;  they  have  obtained 
and  paid  for  large  and  commodious  depot  grounds  at  Albany 'and 
Binghamton,  and  secured,  free  of  all  incumbrances,  over  100 
miles  of  the  right  of  way.  The  whole  distance  (140  miles)  has 
been  surveyed  and  located,  and  about  25  miles  of  the  most  ex- 
pensive portions  are  now  graded,  ready  for  the  rails,  and  a  con- 
siderable part  of  the  mason  work  has  been  completed.  All  the 
towns  along  the  line  of  the  road,  including  Cobleskill,  have  a 
direct  and  immediate  interest  in  the  construction  of  the  road,  and 
it  can  be  built  at  as  small  an  expense  as  any  other,  for  a  corres- 
ponding distance,  in  the  state.  The  portion  of  the  state 
through  which  it  is  to  pass,  embraces  an  area  of  more  than 
4000  square  miles,  mainly  off  from  the  route  of  rati  roads,  and 
of  canals  or  other  navigable  communications,  without  the  facili- 
ties for  intercourse  with  leading  commercial  marts,  and  for  the 
sale  of  the  products  of  agricultural  and  mechanical  industry, 
oommon  to  other  portions  of  the  state.  The  construction  of  the 
road  would  greatly  increase  the  value  of  the  land  along  the  en- 
tire line,  and  add  largely  to  the  aggregate  of  the  taxable  prop- 
erty of  the  several  towns  and  counties  through  which  it  is  to 
pasB.    It  is  conceded  that  the  construction  of  the  road  will 
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greatly  augment  the  aggregate  wealth  of  the  state,  and  that  ituvill 
open  to  a  large  and  populous  region,  now  comparatively  insulated, 
a  direct  communication  with  the  capital,  which  has  become  indis- 
pensable to  the  convenience  as  well  as  the  business  interests  of 
the  citizens  of  this  section  of  the  states  The  plaintiff,  a  tax  payer 
of  the  town  of  Gobleskill,  claims  that  the  act  of  the  legislature  in 
question  is  unconstitutional  and  void,  and  prays  that  it  may  be 
thus  adjudged,  and  that  the  defendant,  as  commissioner  of  the  town 
of  Cobleskill,  be  restrained  from  borrowing  money  on  the  faith  or 
credit  of  the  town ;  from  executing  bonds  therefor ;  and  from  sub- 
scribing for,  or  purchasing  in  the  name  of  the  town,  any  stock 
in  the  Albany  and  Susquehanna  Rail  Road  Company.  The 
defendant,  the  commissioner  of  the  town  of  Cobleskill,  on  the 
contrary  insists  that  the  act  in  question  is  free  from  Constitu- 
tional objection  ;  that  the  same  is  in  full  force  and  effect  as  a 
valid  and  binding  law,  and  that  the  plaintiff  is  not  entitled  to 
the  relief  demanded  or  any  part  thereof. 

Wm.  X  Hadley,  for  the  plaintiff. 

John  K.  Porter^  for  the  defendant 

By  the  Courts  W.  B«  Wuight,  P.  J.  The  question  submit- 
ted for  our  consideration  is  the  constitutionality  of  the  act, 
authorizing  the  towns  in  the  counties  through  which  the  Albany 
and  Susquehanna  Rail  Road  is  located,  and  in  progress  of  con- 
struction, to  borrow  money  and  subscribe  for  and  purchase  tho 
stock  of  the  company,  with  the  view  of  aiding  a  work,  in  a  cer- 
tain sense,  a  public  improvement.  {Laws  of  1856,  ch.  64.) 
The  contemplated  road  running  as  proposed,  through  a  populous 
though  comparatively  insulated  region  of  the  state,  may  be  re- 
garded as  a  work  of  public  necessity ;  and  it  may  well  be,  that 
from  causes  other  than  a  distrust  in  the  future  profitableness 
of  the  enterprise,  private  capitalists  have  not  promptly  Embark 
ed  their  means.  Yet  regarding  the  question  as  one  of  expedi- 
ency merely,  serious  doubts  may  well  be  entertained  of  the 
policy  and  wisdom  of  a  town  in  a  mainly  agricultural  county, 


ALBANY— MAY,  185T.  287 


Grant  v.  Courter. 


where  there  is  no  unnsaal  concentration  of  wealth,  burdening 
itself  even  temporarily  with  a  debt,  and  becoming  a  stockholder 
in  a  rail  road  corporation.  Still,  this  question  of  expediency  is 
not  for  us  to  determine.  It  pertains  exclusively  to  the  legisla- 
ture. It  has  been  definitively  settled,  by  authorizing  the  towns 
both  to  incur  the  debt,  and  become  stockholders.  All  that  is 
left  for  our  consideration  is  the  question  of  legislative  power. 

It  is  not  to  be  doubted  that  the  legislature  may  empower  a 
town  to  subscribe  to  the  atock  of  a  rail  road  company,  with  the 
intent  of  aiding  in  the  construction  of  a  work  of  conceded  neces* 
sity  to  its  inhabitants,  and  calculated  to  augment  the  value  of 
its  taxable  property,  unless  the  power  be  expressly,  or  by  plain 
and  necessary  implication,  withheld  by  the  constitution.  Any 
restriction  upon  the  legislative  authority,  in  this  respect,  is  to 
be  found  in  the  organic  law,  or  it  has  no  existence.  I  am  aware 
that  what  is  called  the  natural  right  of  the  citizen,  is  sometimes 
invoked  as  a  limitation  or  restraint  on  the  law-making  power. 
Sut  this,  under  our  theory  of  municipal  government,  is  a  fan- 
ciful and  unreal  restriction.  The  highest  exercise  of  sovereignty, 
that  of  law-making,  has  been  delegated  to  a  senate  and  assem- 
bly. Each  citizen,  or  member  of  the  government,  is  a  party  to 
this  delegation  of  power,  insomuch  that  the  people  themselves 
cannot,  in  any  other  way,  exercise  the  sovereignty.  The  people 
have  invested  a  branch  of  the  government  with  all  the  sove- 
reignty they  possessed  themselves,  in  this  respect,  with  only 
such  limitations  on  its  exercise,  as  they  have  thought  wise  to 
impose  in  the  fundamental  law.  Nothing  of  the  power  has  been 
retained,  except  so  much  as  the  people  have  evinced  an  intention 
to  retain  by  express  provisions  of  the  constitution,  or  chart  of 
goverment,  or  to  be  necessarily  implied  from  that  instrument. 
The  act  in  question,  therefore,  is  the  fruit  of  the  legitimate  ex- 
ercise of  legislative  power,  unless  repugnant  to  express  provis- 
ions of  the  constitution,  or  such  as  are  plainly  and  necessarily 
to  be  implied  from  it.  It  is  urged  that  it  is  repugnant  to  the 
spirit  of  three  distinct  sections  of  articles  seven  and  eight  of  the 
instrument ;  but  an  otherwise  valid  exercise  of  the  law-making 
power  cannot  be  unconstitutional,  for  the  reason  that  the  law  is 


238  O^SES  IK  THE  SUPREME  COURT. 

Grant  v.  Courier. 

antagonistic,  in  spirit,  to  certain  provisions  of  the  constitution, 
provided  it  be  not  in  direct  or  necessary  conflict  with  them. 

The  counsel  for  the  plaintiff,  starting  with  the  assumption 
that  the  act  appropriates,  without  just  compensation,  private 
property  to  a  use  either  public  or  private,  contends,  that  in  this 
view,  it  is  repugnant  to  those  provisions  of  the  constitution  de- 
signed to  guard  the  citizen  against  a  deprivation  of  his  property 
without  ine  process  of  law,  and  which  restrain  the  taking  of 
private  property  for  public  use,  without  just  compensation. 
(Const,  art,  1,  i  6.)  He  is,  however,  met  at  the  outset,  with 
the  objection,  that  the  statute  in  question  does  not  deprive  any 
citizen  of  his  property,  or  take  private  property  for  public  use, 
within  the  meaning  of  the  constitution.  A  statute  authorizing 
a  town,  in  its  corporate  capacity,  to  borrow  money  on  its  credit, 
and  with  the  avails  to  purchase  and  hold  the  stock  of  a  rail  road 
company,  which  road  is  a  public  improvement,  designed  for  the 
public  use,  and  in  which  the  inhabitants  of  the  town  itself  are 
to  be  especially  benefited,  even  though  the  act  contemplate,  in  a 
contingency,  taxation  to  reimburse  the  debt,  is  in  no  constitu- 
tional sense,  depriving  a  resident  of  the  town  of  his  property,  or 
taking  itfor  a  public  use,  without  just  compensation.  The  cit- 
izen is  not  deprived  of  his  property,  nor  is  any  taken  from  him 
for  the  public  use,  nor  is  the  property  of  the  local  tax  payer  af- 
fected, except  contingently  and  remotely.  It  is  by  taxation 
alone  that  harm  can  ever  come  to  any  person.  I  concur  with 
the  court  in  Sharpless  v.  Mayor  ^c.  of  Philadelphia.  (9  £far- 
risj  149.).  that  the  meaning  of  the  word  deprived  as  used  in  §  6, 
of  article  1  of  the  constitution,  is  the  same  as  the  word  taken 
in  the  same  section ;  and  that  when  property  is  not  seized  and 
directly  appropriated  to  public  use,  though  it  be  subjected  in 
the  hands  of  the  owner  to  greater  burdens  than  before,  it  is  not 
taken  contrary  to  i  6.  But  the  act  imposes  no  tax.  It  is  a 
mere  grant  of  power  to  a  corporate  body  to  borrow  money  and 
apply  it  to  a  public  purpose,  which  the  legislature  approves.  If  in- 
stead of  authorizing  the  towns  to  borrow  money,  it  had  empowered 
them  to  raise  it  by  taxing  themselves  for  the  purpose  of  opening 
the  thorongh&re,  I  think  it  would  have  been  equally  free  from 
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any  constitutional  objection.  The  exercise  of  the  power  of  emi« 
nent  domain  and  of  taxation  belong  exclusively  to  the  legisla- 
ture. The  latter  is  a  legislative  right  and  duty,  to  be  exercised 
by  the  legislature  or  under  the  authority  of  laws  passed  by  them, 
and  limited  only  by  their  discretion.  We  are  to  be  understood, 
of  course,  as  referring  to  taxation  for  a  public  purpose,  in  which 
the  community  that  pays  the  tax  has  an  interest.  If  the  Alba- 
ny and  Susquehanna  rail  road  was  a  mere  private  afiair,  and 
the  locality  proposed  to  be  taxed  for  its  construction  could  have 
no  possible  interest  in  such  construction,  a  more  serious  ques- 
tion of  legislative  power  might  arise.  But  it  is  a  public  im« 
provement,  which  the  state,  to  advance  the  commerce  or  promote 
the  welfare  of  the  people,  might  itself  undertake,  and  declining 
to  do  it,  permit  it  to  be  done  by  a  company.  The  fact  that  it  is 
done  by  a  private  corporation  does  not  divest  it  of  the  character 
of  a  public  work ;  nor,  does  the  right  of  the  .corporation  con- 
structing it,  to  be  compeosated  by  the  exaction  of  tolls  for  the 
transportation  of  freight  and  passengers  upon  it,  extinguish  the 
interest  of  the  public^  or  make  the  work  a  merely  private  one. 
That  insulated  section  of  the  state  through  which  the  contem- 
plated rail  road  is  to  pass,  and  upon  which'  taxation  to  aid  in 
the  construction  might,  in  a  contingency,  ultimately  fall,  cannot 
be  truly  said  to  have  no  interest  in  the  work.  It  is  a  kcal  im- 
provement, public  in  its  character,  to  enure  to  the  benefit  of  tbo 
locality  from  its  use,  in  advancing  its  commerce,  and  augmenting 
its  resources  and  wealth.  It  is  a  work  which  the  state  might 
aid  in  the  execution  of,  by  either  delegating  the  right  of  eminent 
domain,  or  by  an  exercise  of  the  taxing  power.  It  is  an  improve* 
ment  of  such  a  nature  and  character,  as  the  state  has  uniformly 
aided  by  delegating  the  exercise  of  the  right  of  eminent  domain, 
and  not  unfrequently  by  resorting  to  the  power  of  taxation. 
There  is  nothing  in  the  constitution  prohibiting  the  legislature 
from  exerting  the  taxing  power  for  a  public  purpose  upon  a  par* 
ticolar  district  or  locality,  or  taking  away  from  the  legislative 
discretion  the  mode  in  which  it  shall  be  exerted.  As  was  said 
in  The  People  v.  Mayor  ^c.  of  Brooklyn^  (4  Comst.  419,)  the 
reimedy  against  unwise  or  unjust  modes  of  taxation,  is  to  be 
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sought  from  the  legislative  department  of  the  government,  and 
not  from  the  judiciary. 

The  act,  consequently,  is  not  repugnant  to  the  provisions  of 
the  state  constitution  above  referred  to,  nor  is  it  without  the 
general  grant  of  legislative  power.  The  precise  question  at 
issue  as  to  the  power  of  the  legislature  to  authorize  towns,  cities 
and  counties,  to  subscribe  for  rail  road,  turnpike  road,  or  bridge 
stocks,  has  been  decided  repeatedly  in  various  states  of  the 
union,  and  the  final  decision  in  each  of  them,  has  upheld  the 
law  as  const! tutiqpal.  The  constitutions  of  several  of  these 
states  contain  similar  provisions  for  the  protection  of  private 
property  to  those  above  alluded  to.  The  only  case  in  contradis- 
tinction to  which  we  have  been  referred  is  that  of  Clark  v.  The 
City  of  Rochester,  (13  How.  Pr.  R,  204,)  decided  at  special 
term ;  and  in  which  Judge  Allen,  in  his  able  opinion,  rests  the 
decision  in  part  upon  other  grounds,  to  which  allusion  will  here- 
after be  made.  {Sharpless  v.  Mayor  of  Philadelphia,  21 
Penn,  R,  147.  Commonwealth  v.  Mc  Williams,  11  id,  62.  The 
Cincinnati  ^c.  R.  R.  Co.  v.  Commissioners  of  Clinton  Co.,  21 
Ohio  R.  77.  Cass  v.  Dillon,  22  id.  607.  Talbot  v.  Dent,  9 
B.  Mon.  R.  626.  Slack  v.  The  Mayville  R.  R.  Co.,  13  id.  1. 
Nicoll  V.  Mayor  of  Nashville,  9  Humphrey,  252.  Ryder  v. 
Alton  R.  R.  Co.,  13  Illinois  R.  516.  Shaw  v.  Dennis,  6  Gil- 
man,  406.  City  of  Bridgeport  v.  Housatonic  R.  R.  Co.,  15 
Conn.  R.  476.  Goddin  v.  Cramp,  8  Leigh,  120.  Harrison 
Justices  V.  Holland,  8  Grattan,  247.  Taylor  v.  Comm^rs  of 
Newbern,  2  Jones,  171.  See  also  Thomas  v.  Leland,  24  Wend. 
65;  People  v.  Mayor  of  Brooklyn,  4  Comst,  419;  White  v. 
The  Syracuse  arid  Utica  R.  R.  Co.,  14  Barb.  559.) 

It  is  further  urged  that  the  law  is  opposed  to  the  spirit  of 
article  8,  sec.  9  of  the  constitution,  which  enjoins  the  duty  upon 
the  legislature  to  restrict  cities  and  incorporated  villages  in 
their  power  of  taxation,  in  contracting  debts,  and  in  loaning 
their  credit.  In  Clark  v.  The  City  of  Rochester,  Judge  Allen 
held,  that  by  a  plain  and  necessary  implication,  arising  from  the 
terms  of  the  section,  the  legislature  was  prohibited  from  confer- 
ring enlarged  powers  upon  cities  and  incorporated  villages,  to 
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tax  property,  or  loan  their  credit.  It  might  perhaps  be  prop- 
erly urged,  that  if  the  section,  by  implication,  prohibits  that 
species  of  legislation  designed  to  enlarge  the  taxing  power,  and 
the  power  to  loan  the  credit  of  cities  and  incorporated  villages, 
the  exercise  by  the  legislature  of  the  power  under  considera- 
tion, would  not  be  affected  by  it.  The  act  in  question  does  not 
assume  to  extend  the  taxing  power  of  cities  and  incorporated 
villages,  as  such,  or  their  power  of  contracting  debts.  In  terms, 
it  has  no  relation  to  cities  or  incorporated  villages,  as  such,  but 
is  confined  exclusively  to  enlarging  the  capacity  of  those  muni- 
cipal organizations,  or  quasi  corporations,  denominated  towns. 
But  let  this  pass.  The  section  is  manifestly  no  restriction,  in 
terms,  upon  legislative  power ;  and  it  is  only  by  a  process  of 
reasoning,  more  subtle  than  sound,  that  any  prohibition  is  to  be 
implied  from  its  provisions.  All  that  the  clause  of  the  constitu- 
tion imposes  on  the  legislature,  is  the  duty  of  restricting  the 
municipal. corporations  named  therein,  in  their  power  of  taxation, 
borrowing  money,  contracting  debts,  and  loaning  their  credit, 
pre-supposing.  and  admitting,  that  the  subject  was  entirely 
within  legislative  cognizance.  No  restraint  upon  legislative 
power,  in  this  respect,  was  intended ;  nor  can  any  be  legitimate- 
ly or  necessarily  implied.  Instead  of  restraining  legislation,  by 
which  city  and  village  taxation  for  local  purposes  was  author- 
ized, it  recognizes  and  affirms  its  validity,  and  refers  the  sub- 
ject to  the  legislature  to  correct  any  abuses  that  may  have 
grown  out  of  the  exercise  of  the  power,  under  legislative  author- 
ity, by  municipal  governments.  The  restriction  contemplated 
was  meant  to  be  exclusively  under  legislative  discretion  and 
control,  and  to  be  effected  by  statute,  and  not  by  the  organic 
law.  Where  a  duty  in  respect  to  a  particular  thing  is  enjoined 
by  the  constitution  upon  the  legislative  branch  of  the  govern- 
ment, and  the  mode  of  doing  it  is  left  exclusively  to  legislative 
discretion,  even  though  the  authority  may  have  been  previously 
exercised  by  the  legislature,  no  limitation  is  thereby  set  to  leg- 
islative power,  nor  can  an  intention  be  implied  on  the  part  of 
the  framers  of  the  constitution,  or  the  people  who  adopted  it,  to 
restrict  the  law-making  department  in  the  manner  of  discharg- 
Yoh.  XXIV.  81 
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ing  the  duty.  No  just  or  logical  implication  can  arise,  that  in 
the  section  under  review,  it  was  intended  to  restrain  the  legis- 
lature, when  dealing  with  the  subject  of  municipal  power,  from 
conferring  upon  municipal  governments  new  and  enlarged  pow- 
ers; in  respect  to  taxation,  and  the  creation  of  debt«,  if,  in  its 
wisdom,  good  government  and  the  welfare  and  interests  of  the 
community  to  be  affected,  were  to  be  thereby  promoted. 

There  is  no  force  in  the  ground  that  the  act  is  unconstitu- 
tional for  the  reason,  that  its  adoption  as  a  law  was  made  to 
depend  upon  the  consent  being  first  obtained,  of  two-thirds  of 
the  tax  payers,  representing  two-thirds  of  the  taxable  property 
of  the  town.  This  is  not  true,  in  fact,  as  will  appear  from  an 
examination  of  the  statute.  Its  adoption  as  a  law  was  not  made 
to  depend  upon  the  will  of  any  person,  or  body,  other  than  the 
legislature.  No  extraneous  power,  unrecognized  by  the  consti- 
tution, was  called  in,  or  invoked,  to  give  it  being  as  a  law.  It 
was  the  emanation  exclusively  of  the  legislative  will ;  and  was 
perfect,  final,  and  decisive,  in  all  its  parts,  when  it  came  from 
the  hands  of  the  law-making  department.  It  was  a  grant  of 
power,  taking  effect  as  a  law,  without  reference  to  the  question, 
whether  the  towns  availed  themselves  of  its  provisions,  or  oth- 
erwise. It  authorized  the  towns  to  borrow  money,  provided  the 
consent  of  two-thirds  of  the  tax  payers,  representing  two-thirds 
of  the  taxable  property  of  the  towns,  was  first  obtained ;  but  this 
condition,  or  restraint,  upon  the  exercise  of  the  power  conferred, 
was  imposed  by  the  legislature,  and  was  as  much  the  unaided 
emanation  of  its  will,  as  the  conferring  of  the  power  itself.  An 
act  granting  power,  to  be  exercised  upon  such  conditions  as  the 
legislature  impose,  is  no  delegation  of  legislative  authority,  nor 
is  it  invalid.  {Moers  v.  Citi/  of  Reading,  21  Penn.  R.  189. 
Cincinnati  R,  R.  Co,  v.  Commissioners  of  Clinton  County^ 
21  Ohio  R.  77.) 

The^  act,  therefore,  is  not  repugnant  to  any  express  provisions 
of  the  constitution,  nor  is  a  prohibition  upon  the  power  exerted 
by  the  legislature,  to  be  necessarily  implied  from  the  provisions 
of  that  instrument.  The  power  exercised  was  within  the  gene- 
ral grant  of  legislative  authority.    Each  town,  as  a  body  ocMrpo- 
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Mte,  has  capacity  to  contract,  to  acquire  property,  and  to  ezer- 
oise  such  other  powers  as  may  be  conferred  by  law.  The  legis- 
lature could  authorize  a  town,  at  its  own  election,  to  borrow 
money,  and  apply  it  to  a  public  purpose  beneficial  to  itself  and 
useful  to  the  state ;  and  if  the  corporate  capacity  and  power  to 
do  this  did  not  previously  exist,  no  constitutional  objection  in* 
teryening,  it  could  be  rightfully  conferred  by  the  law-making 
branch  of  the  government. 

We  are  of  the  opinion,  that  the  passage  of  the  act  was  not  an 
unconstitutional  exercise  of  legislative  power ;  but,  on  the  con- 
trary, that  it  is  in  full  force  and  effect,  as  a  valid  and  binding 
law. 

There  must  be  judgment  for  the  defendant 

[Albany  General  Tebm,  May  4,  1857.  Wm,  B.  Wright^  Barris  and 
Gould f  Justices.]  • 


Beale  and  others  vs.  Parish  and  others. 

Where  the  holder  of  a  note,  on  ita  arriving  at  maturity,  uses  dae  diligence  to 
ascertaiD  the  residence  of  the  indorser,  and  sends  notice  of  protest  to  the 
place  designated  as  snch,  he  will  be  entitled,  as  such  holder,  to  recover 
against  the  indorser ;  although  in  fact,  owing  to  misinformation,  the  notice 
was  not  sent  to  the  right  place.  And  a  second  indorser,  who  subsequently 
pays  the  amount  of  the  note,  to  the  holder,  and  thus  becomes  the  owner 
thweof,  stands  in  the  shoes  of  the  holder,  and  is  subrogated  to  his  rights. 
And  this,  although  he  himself  knew  where  the  indorser  resided,  at  the  time 
notice  of  protest  was  sent. 

Thus,  where  the  plaintiff,  being  the  holders  of  a  note,  before  it  fbU  due  indorsed 
81x1  transferred  it  to  the  C.  Bank,  and  T.,  the  notary  of  the  bank,  at  the  matu- 
rity of  the  note,  demanded  payment  of  it,  and  the  next  day  inquired  at  the  C. 
Bank  where  the  first  indorser  resided,  and  was  told  they  did  not  know ;  aid 
he  then  gave  the  plainti£&  notice  of  non-payment  and  inquired  of  thefti  where 
he  should  send  notice  to  the  first  indorser,  and  was  told  that  he  resided  either 
at  Dunkirk  or  Buffklo,  and  was  requested  by  them  to  send  notice  to  him  at 
both  of  those  places,  which  was  done  accordingly ;  although  the  indorser  io 
fact  resided  at  C,  and  the  plaintifi^  knew  that  fiict ;  upon  the  plainti£&  subse- 
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qaently  paying  the  note,  at  the  bank,  and  becoming  the  holdere  thereof;  «f  «a« 
held  that  they  could  maintain  an  action  thereon,  against  the  first  indoner. 
Peabody,  J.f  dissented. 

APPEAL  by  the  defendants,  from  a  judgment  entered  at  a 
special  term.  The  action  was  upon  a  promissory  note,  by 
indorsees  against  an  indorser.  The  facts  will  be  found  in  the 
opinion  of  Peabody,  J. 

P.  6r.  Clark,  for  the  appellants. 

/  C  T.  Smidt,  for  the  respondents. 

Roosevelt,  P.  J.  The  bank  having  discounted  the  note 
became  the  holder  of  it ;  and  the  bank  as  such  holder  having 
used  due  diligence  to  ascertain  the  residence  of  the  indorser, 
and  having  sent  notice  of  'protest  to  the  place  designated 
(although  erroneously)  as  the  residence  of  the  indorser,  was 
entitled  as  such  holder  to  recover  against  the  indorser.  The 
plaintiffs,  who  paid  the  bank,  (there  being  no  pretense  of  in- 
tentional misrepresentation  on  their  part,)  stand  in  the  shoes 
of  the  bank,  and  are  subrogated  to  their  rights. 

The  judgment  of  the  special  term,  (Morris,  J.,)  in  favor  of 
the  plaintiffs,  should  be  affirmed  with  costs. 

Da  VIES,  J.  concurred. 

Peabody,  J.,  (dissenting.)  This  action  was  brought  on  a 
promissory  note,  by  indorsees  against  an  indorser.  The  plain- 
tiffs held  the  note  prior  to  its  maturity,  and  before  it  fell  due, 
indorsed  and  transferred  it  to  the  Chemical  Bank,  who  held  and 
ovned  it  when  it  fell  due.  Tallman,  the  notary  of  the  bank, 
as  the  maturity  of  the  note  demanded  payment  of  it,  properly, 
and  the  next  day  inquired  at  the  Chemical  Bank  where  the  de- 
fendant resided,  and  where  notice  of  protest  should  be  served 
en  him,  and  was  answered  by  the  bank  that  they  did  not  know. 
He  then  gave  the  plaintiffs  notice  of  the  non-payment  and  inquired 
of  them  where  he  should  serve  notice  on  the  defendant,  and 
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was  told  that  the  defendant  resided  either  at  Dunkirk  or  Buffalo, 
and  was  requested  by  them  to  serve  notice  on  him  at  both  these 
places,  which  he  accordingly  did.  This  information  was  erro- 
neous. The  defendant  resided  at  Canandaigua,  and  the  plain- 
tiffs were  aware  that  he  resided  there. 

It  is  not  pretended  that  the  defendant  actually  received  any  no- 
tice of  the  non-payment,  or  that  any  such  notice  was  sent  to  him  at 
his  place  of  residence.  On  the  contrary,  it  is  conceded  that  the 
notices  sent  were  misdirected,  and  sent  to  places  where  he  did 
not  reside.  To  avoid  the  consequence  of  this  failure  to  give  due 
notice,  the  plaintiffs  show  that  the  note,  when  it  fell  due,  was 
owned  by  the  Chemical  Bank,  and  that  the  bank  by  their  agent, 
Talhnan,  the  notary,  used  due  diligence  to  ascertain  the  place 
of  the  defendant's  residence,  that  they  might  send  him  notice  ; 
that  he  failed  after  the  use  of  such  diligence  to  ascertain  it, 
and  hence  the  failure  and  inability  of  the  bank  to  give  the 
notice.  This  reasonable  effort  on  the  part  of  the  bank  they 
'  say  was  equivalent  to  notice,  as  between  the  bank  and  the  de- 
fendant, and  fixed  the  liability  of  the  defendant  to  the  bank ; 
and  that  they  (the  plaintiffs)  having  received  the  note  from  the 
bank  after  it  became  due,  are  subrogated  to  the  rights  of  the 
bank.  This  reasoning  would  be  correct  if  the  plaintiffs  had 
been  strangers  to  the  note  until  after  it  was  due,  and  had  then 
taken  it  from  the  bank  as  purchasers.  They  would  then  have 
taken  all  the  rights  of  the  bank  against  the  defendant  as  they 
were  fixed  at  the  time  of  the  purchase,  and  the  bank  having, 
by  the  use  of  due  diligence  to  ascertain  the  residence  of  the 
defendant,  fixed  his  liability  as  if  notice  had  been  given  the 
plaintiff  or  any  one  else,  being  a  purchaser  from  it,  would  ac- 
quire its  rights  against  the  defendant. 

But  the  evidence  shows  that  the  plaintiffs  indorsed  the  note 
to  the  bank,  and  consequently  that  they  were  parties  to  it  be- 
fore and  at  the  time  it  became  due ;  that  they  having  indorsed 
it  to  the  bank,  and  being  themselves  duly  notified  of  its  non- 
payment by  the  maker,  paid  it  and  took  it  up  as  indorsers. 
The  plaintiffs,  therefore,  did  not  take  as  purchasers  from  the 
bank,  bat  by  virtue  of  their  contract  as  indorsers,  made  prior 
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to  tka  maturity  of  the  note.  Their  rights  as  holders,  then,  ar^ 
to  be  determined  with  reference  to  this  relationship,  as  created 
by  their  previous  connection  with  the  paper.  As  to  the  bank 
they  were  indorsers,  and  their  liability  to  it  was  contingent 
only  on  demand  of  payment  being  duly  made  of  the  maker,  and 
notice  of  the  non-payment  being  duly  given  to  them.  These 
conditions  appear  to  have  been  fulfilled  by  the  bank,  and  the 
liability  of  the  plaintiffs  made  absolute.  The  plaintiffs,  in  per* 
forming  their  contract  as  indorsers,  by  paying  the  bank,  became 
entitled  to  it  as  holders,  against  the  prior  parties  to  it.  What 
then  was  their  relation  to  the  defendant?  This  depends  on  the 
contract  made  by  him  when  he  transferred  it.  He  indorsed  it, 
either  to  the  plaintiffs  or  some  intermediate  indorsee  through 
whom  they  take  it.  As  to  the  defendant,  the  plaintiffs  were 
his  indorsees  and  the  defendant  to  them  was  an  indorser.  This 
is  the  contract  originally  made,  and  it  renaains  as  it  was  made. 
The  rights  of  the  plaintiffs,  then,  are  those  of  an  indorsee 
against  his  indorser,  and  arise  from  the  original  contract  of  in* 
dorsement,  and  not  from  a  purchase  by  them  from  the  bank. 
As  indorsees  of  the  defendant  their  rights  against  him  were  not 
absolute,  but  contingent  on  his  causing  a  proper  demand  to  be 
made  and  notice  of  non-payment.  He,  by  indorsing,  contract- 
ed with  his  indorsee  and  all  subsequent  holders,  that  if  it  was 
not  paid  at  maturity,  and  payment  was  duly  demanded,  and 
notice  of  non-payment  was  duly  given  him,  he  would  pay, 
instead  of  the  maker. 

The  defendant  had  a  right  to  notice  of  the  non-payment,  and 
any  holder  subsequent  to  him  could  give  him  that  notice ;  and 
any  one  subsequent  to  him  who  wished  to  hold  him  was  bound 
at  his  peril  to  give  him  the  notice,  if  he  could,  with  the  use  of 
reasonable  diligence,  do  it.  The  plaintiffs  could  have  given 
this  notice,  for  they  knew  where  he  resided.  They  were  noti- 
fied of  the  non-payment  in  time  for  the  purpose.  They  have 
failed  to  give  the  notice,  and  offer  no  excuse  for  the  omission. 
But  they  say  that  the  bank  attempted  to  give  it  and  failed, 
from  want  of  the  requisite  knowledge.  The  bank,  however, 
they  say,  used  the  requisite  efforts  and  discharged  their  duty, 
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Mid  the  defendant  was  liable  to  them.  This  is  very  probable. 
The  law  dispenes  with  the  notice  from  a  partj  who  cannot  as- 
certain how  to  give  it,  and  as  to  such  a  party,  the  omission  to 
give  the  notice  does  not  operate  to  discharge  the  indorser.  The 
inability  of  snch  a  party  excuses  him.  But  the  inability  of 
one  party  does  not  excuse  the  omission  of  another  who  has  the 
ability.  The  defendant  would  have  been  liable  to  the  bank  in 
a  suit  by  them,  but  it  does  not  follow  that  he  is  liable  to  the 
plaintiffs.  The  bank  has  done  its  duty  in  the  use  of  diligence. 
The  plaintiffs  have  not  done  theirs,  and  by  their  failure  the  de- 
fendant has  lost  the  benefit  of  his  notice.  The  law  allows  each 
party  one  day  in  which  to  notify  any  prior  party  of  the  non- 
payment. The  plaintiffs  were  notified  by  the  bank,  in  due 
time.  They,  if  they  wished  to  hold  him,  should  have  notified 
the  defendant  within  one  day  thereafter,  and  his  liability  to  them 
would  thereby  have  been  fixed.  He  in  time  would  have  no- 
tified the  indorsers  before  him,  if  such  there  were,  and  have 
perfected  his  rights  against  them,  and  could  have  urged 
bis  claim  against  them  or  the  maker,  at  once,  and  thus 
have  made  the  most  of  any  rights  he  might  have  had.  He  had 
a  right  to  this  notice  from  any  one  who  would  hold  him  liable. 
His  failure  to  receive  it  may  have  caused  him  to  lose  his 
right  of  recourse  to  other  parties.  Prior  indorsers  may  have 
been  discharged  by  his  omission  to  notify  them.  This  notice 
may  have  been  of  vital  importance  to  him,  in  various  ways. 
The  plaintiffs  could  have  given  it.  They  knew  where  he  resided 
and  could  be  served,  and  they  must  take  the  consequences  of  their 
neglect.  But  they  did,  perhaps,  worse  than  omit  their  duty. 
They  carelessly  misdirected  the  notary  who  inquired  of  them, 
and  who,  for  the  purpose  of  giving  the  notice,  was  the  argent 
not  only  of  the  bank,  but  of  the  plaintiffs  themselves,  and  of 
any  other  party  to  the  note  who  had  an  interest  in  having  the 
notice  given.  Knowing  where  notice  should  be  directed,  they 
caused  it  to  be  sent  wrong,  by  misinforming  the  notary. 

If  the  bank,  or  any  holder  subsequent  to  them,  had  actually 
given  the  notice,  it  would  have  enured  to  the  benefit  of  the 
plaintiffs  or  any  other  holder ;  but  the  bank's  excuse  for  not 


248  *  OASES  IN  THE  8UPKEME  COURT. 


Qriswold  v.  Fowler. 


giving,  to  "wit,  inability,  does  not  enure  to  the  benefit  of  a  party 
like  the  plaintiffs,  to  excuse  them.  They  had  the  ability  and 
could  have  given  it.  Having  omitted  to  give  it,  the  defendant 
is  not  liable  to  them. 

Judgment  a£5rmed. 

[New  York  General  Term,  March  2,  1857.    Roosevdt,  Darner  and  Pet^ 
hodi/j  Justices.] 


Benson  and  others  vs.  The  Mayor  <kc.  of  the  city  of 
Albany,  and  Robert  Thompson,  chamberlain  of  said  city. 

The  act  of  March  18, 1854,  authorizing  the  Iban  of  the  credit  of  the  city  of  Alktaoy 
to  the  Northern  Rail  Road  Company,  was  an  exercise  of.  the  legitimate  power 
of  legislation. 

The  exercise  of  tffis  power  was  not  "  adverse  to  the  spirit"  of  the  constitution, 
so  as  to  authorize  the  judicial  tribunals  to  declare  the  act  void. 

There  is  no  prohibition  in  the  constitution  against  the  exercise  of  such  a  power 
by  the  legislature. 

The  remedy  for  the  evils,  if  any,  which  grow  out  of  grants  of  power  to  munici- 
pal corporations  to  loan  their  credit  is  not  to  be  found  in  appeals  to  the  judi- 
cial tribunals,  but  must  be  sought  through  other  channels. 

ON  the  22d  of  April,  1857,  the  plaintiffs  applied  for  a  tem- 
porary injunction  to  restrain  the  defendants  from  paying 
the  interest  to  become  due  on  the  1st  of  May  ensuing,  on  cer- 
tain bonds  issued  by  the  corporation  of  the  city  of  Albany, 
under  an  act  of  the  legislature  passed  in  March,  1854.  The 
act  in  question  authorized  the  mayor,  aldermen,  &c.  of  the  city 
of  Albany  to  loan  the  credit  of  the  city,  or  to  extend  such  aid 
as  they  should  deem  expedient,  to  the  Albany  Northern  Rail 
Road  Company,  to  an  amount  not  exceeding  $300,000,  in  such 
form  and  manner,  and  under  such  restrictions  or  conditions 
as  the  common  council  should  prescribe.  The  act  named  com- 
missioners to  receive  and  apply  the  money  for  the  purposes  of 
the  grant.  Before  the  aid  was  given  to  the  company,  the  com- 
missioners were  required  to  certify  to  the  common  council  that 
such  arrangements  on  the  part  of  the  company  had  been  made^ 
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ft8  would,  in  their  opinion,  insure  the  performance  of  the  con- 
ditions prescribed  by  the  common  council.  The  complaint 
alleged  that,  in  pursuance  of  the  authority  thus  given,  the  com- 
mon council,  in  May,  1854,  issued  and  delivered  to  the  rail 
road  company  the  bonds  of  the  city,  to  the  amount  of  $300,000. 
That  the  bonds  were  issued  for  the  sole  purpose  of  aiding  the 
company  in  the  construction  of  a  rail  road,  commencing  in  the 
ciiy  of  Albany^  and  extending  north  about  thirty  miles.  That 
a  mortgage  was  executed  by  the  company  to  the  city,  to  secure 
the  payment  of  the  bonds ;  that  this  mortgage  was  subject  to 
two  prior  mortgages,  exceeding  in  amount  the  whole  value  of 
the  road ;  that  the  corporation  of  the  city  paid  the  semi-annual 
interest  falling  due  upon  the  bonds  in  May  and  November, 
1856 ;  that  the  common  council,  in  November  last,  directed  their 
chamberlain  to  pay  all  the  interest  which  should  thereafter  ac- 
crue and  become  due  upon  said  bonds  out  of  the  city  funds,  and 
that  he  threatened  to  pay  the  interest  which  would  become  due 
on  the  first  of  May  ensuing,  unless  restrained  by  an  order  of 
this  court.  The  complaint  further  alleged  that  the  plaintiffs 
were  unable  to  state  who  were  the  owners  or  holders  of  the 
bonds,  or  of  any  of  them,  and  therefore  could  not  make  them  par- 
ties to  the  suit  at  that  time.  It  also  alleged  that  the  issuing  of 
the  bonds  was  unauthorized  by  law,  and  that  they  were  not 
obligatory  upon  the  city,  and  that  the  common  council  had  no 
right  to  order  them,  or  the  interest  on  them,  to  be  paid  out  of 
the  city  funds.  The  plaintiffs  prayed  that  the  defendants  might 
be  perpetually  enjoined  from  paying  any, part  of  said  bonds, 
either  principal  or  interest. 

When  the  temporary  injunction  was  applied  for,  an  order  was 
made  requiring  the  defendants  to  show  cause  why  it  should  not  be 
granted.  Copies  of  the  order  and  of  the  complaint  were  served 
upon  the  defendants,  but  they  did  not  appear,  to  show  cause. 

D.  Wright,  J.  The  defendants  having  failed  to  appear  and 
show  cause,  I  was  at  first  inclined  to  grant  a  temporary  injunc- 
tion. But  when  I  reflected  that  not  one  of  the  bond  holders, 
the  only  persons  having  an  interest  in  the  suit,  hostile  to  the 
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plaintiffs,  was  made  a  party,  and  that  the  interests  of  the  plain- 
tiffs and  defendants,  for  aught  that  appeared  to  the  contrary, 
were  in  perfect  harmony — that  they  were  indeed  identical — I 
did  not  feel  at  liberty  to  grant  it  without  giving  the  case  as 
thorough  an  examination,  and  as  careful  a  consideration,  as  my 
limited  time  would  permit.  Having  done  this,  I  have  come  to 
the  conclusion  that  I  ought  not  to  grant  an  injunction.  I 
should  with  great  reluctance  grant  an  injunction  in  any  case 
to  restrain  the  payment  of  a  debt  contracted  according  to 
all  the  forms  of  law,  unless  the  creditor  was  made  a  party  to 
the  suit ;  and  more  especially  where,  as  in  this  case,  the  debt 
was  of  a  public  character,  and  its  non-payment  involved  the 
question  of  a  breach  of  the  public  faith. 

The  118th  section  of  the  code,  which  is  merely  declarative  of 
a  long  established  and  well  settled  principle  of  law,  provides 
that  "  any  person  may  be  made  a  defendant,  who  has,  or  claims 
an  interest  in  the  controversy,  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settlement 
of  the  question  involved  therein."  To  prevent  inconvenience 
in  the  prosecution  or  defense  of  suits,  on  account  of  the  multi- 
plicity of  parties,  the  119th  section  provides  that,  "  where  the 
parties  are  very  numerous,  one  or  more  may  sue,  or  defend,  for 
the  whole."  That  a  "  complete  determination,  or  settlement  of 
the  question  involved"  in  this  suit  cannot  bo  made,  until  at 
least  some  of  the  bond  holders,  the  only  persons,  "  who  have  an 
interest  in  the  controversy  adverse  to  the  plaintiffs,"  are  made 
parties,  is  a  proposition  too  plain  to  be  controverted.  It  is 
manifest  therefore,  that  the  court  will  never  grant  a  perpetual 
injunction  to  restrain  the  payment  of  the  bonds  in  question,  or 
the  interest  to  grow  due  thereon,  until  some  of  the  bond  hold- 
ers are  made  parties  to  the  suit,  and  afforded  an  opportunity 
to  be  heard,  before  their  claims  are  pronounced  invalid. 

I  am  not  prepared  to  say  that  a  case  might  not  be  presented 
in  which  a  temporary  injunction  should  be  granted  to  restrain 
the  agent  of  the  plaintiff  from  paying  over  his  funds  to  the 
creditors  who  claim  them,  although  none  of  the  creditors  were 
made  parties  to  the  suit,  because  they  were  unknown  to  the 
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plaintiff,  and  could  not  after  diligent  inqairy  be  discovered, 
leaving  the  plaintiff  to  make  them,  or  some  of  them,  parties  at 
a  subsequent  period,  as  I  think  he  certainly  must  do  before  a 
final  decision  could  be  made.  But  this  is  not  such  a  case  :  the 
plaintiffs  do  not  allege  that  they  have  made  any  effort  to  as- 
certain the  names  of  any  of  the  bond  holders,  although  the 
agents  they  now  seek  to  restrain,  paid  the  semi-annual  interest 
which  became  due  in  May  and  November,  1856,  out  of  the  city 
funds,  facts  of  which  the  plaintiffs  can  hardly  be  presumed  to 
have  been  ignorant  at  the  times  they  occurred,  as  they  state 
in  their  complaint  that  they  have  been  '  residents  of  the  city 
for  many  years  past,  and  it  is  difficult  to  resist  the  conclusion, 
that  by  the  exercise  of  reasonable  diligence,  some  of  the  bond 
holders  might  have  been  discovered  in  season  to  have  been 
made  parties  to  the  suit  at  its  commencement,  and  been  afford- 
ed an  opportunity  to  show  cause  why  a  temporary  injunction 
should  not  be  granted. 

But  I  have  felt  compelled  to  deny  the  application  on  other 
grounds  than  an  omission  to  make  the  proper  persons  parties 
to  the  suit.  I  could  not,  consistently  with  the  conclusions  at 
which  I  have  arrived,  have  granted  the  injunction,  if  all  the 
bond  holders  had  been  made  parties.  I  was  referred,  by  the 
plaintiffs'  counsel,  to  the  decision  in  the  case  of  Clark  v.  The 
City  of  Rochester,  as  an  authority  showing  that  the  act  under 
which  the  bonds  in  question  were  issued  was  unconstitutional, 
and  conferred  no  power  upon  the  common  council  of  the  city 
of  Albany  to  issue  them.  I  regret  that  I  have  been  compelled 
to  examine  and  to  form  an  opinion  upon  so  delicate  and  grave 
a  question,  unaided  by  the  light  which  the  discussion  of  it  by 
counsel,  presenting  the  views  of  the  parties  whose  interests  are 
adverse,  could  not  fail  to  have  afforded.  In  the  absence  of  such 
aid,  I  have  read  and  considered  that  case  with  great  care,  and 
with  all  the  respect  due  to  the  opinion  of  the  learned  judge  by 
whom  it  was  decided,  but  I  have  been  unable  to  concur  in  its 
conclusions,  so  far  as  they  affect  this  case. 

In  1851,  the  legislature  passed  an  act  authorizing  the  city  of 
Rochester  to  borrow  $300,000,  and  to  issue  its  bonds  for  that 
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Bum,  for  the  purpose  of  enabling  the  city  to  subscribe  and  pay 
for  that  Amount  of  stock  in  the  Genesee  Valley  Rail  Road  Com* 
pany.  Justice  Alien' held  that  the  act  conferring  this  authority 
upon  the  city  of  Rochester  vras  unconstitutional,  and  that  the 
bonds  issued  under  it  were  invalid.  If  I  understand  the  rea- 
soning of  the  learned  judge,  he  seeks  to  establish  the  uncon- 
stitutionality of  the  law  upon  the  following  grounds : 

Ist.  "  The  absence  of  any  express  power  conferred  by  the 
people  in  the  constitution,'*  upon  the  legislature  to  pass  an  act 
of  such  a  character. 

2d.  That  the  "  dssumption  "  and  exercise  of  such  a  power  by 
the  legislature  "  is  adt^erse  to  the  spirit ''  of  the  constitution. 

8d.  That  the  constitution  ^^  expressly  forbids  the  legislature 
to  grant  the  power  which  the  act  in  question  assumes  to  confer 
upon  the  common  council  of  Rochester." 

By  section  1st  of  the  3d  article  of  the  constitution,  ^  the 
legislative  power  of  this  state  shall  be  vested  in  a  senate  and 
assembly."  It  would  seem  to  be  difficult,  after  such  a  grant,  to 
maintain  the  first  of  the  above  propositions,  if  the  power  exer- 
cised by  the  legislature  in  reference  to  the  city  of  Rochester, 
falls  within  the  province  of  legislative  action.  All  the  sovereign 
power  of  the  people  of  the  state  except  what  is  expressly  re- 
served in  the  constitution,  is  by  that  instrument  conferred  upon 
the  executive,  legislative  fad  judicial  departments  of  the  govern- 
ment. It  will  not  be  denied,  that  if  the  power  in  question  ex- 
ists, it  is  vested  in  the  legislative  department.  That  it  is  a 
power,  coming  within  the  province  of  legislation  if  not  prohib- 
ited by  the  constitution,  is  proved  by  the  concurrent  testimony 
of  almost  every,  legislature  that  has  assembled  within  the  state 
since  the  formation  of  the  first  constitution,  and  its  exercise  has 
become  more  and  more  frequent,  as  the  unexampled  growth  of 
the  state  and  prosperity  of  the  people  have  increased  the  neces^ 
sity  for  its  exercise.  The  people,  from  all  sections  of  the  state, 
have  petitioned  the  legislature  from  year  to  year,  for  grants  of 
authority  similar  in  principle  to  that  conferred  upon  the  city  of 
Rochester,  and  the  power  of  the  legislature  to  make  such  grants 
has  never,  until  rery  lately,  been  seriously  questioned  in  this 
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Btate.  Not  to  allude  to  other  instances,  the  city  of  Albany  has, 
within  a  comparatirely  brief  period,  applied  to  and  received 
from  the  legislature  authority  to  extend  pecuniary  aid  to  no  less 
than  four  different  rail  road  companies,  the  Albany  and  West 
Stockbridge,  the  Albany  and  Schenectady,  the  Albany  and 
Susquehanna,  and  the  Albany  Northern  rail  road  companies. 
In  three  of  these  cases  the  city,  through  its  municipal  legisla- 
ture,  has  acted  upon  the  power  conferred,  and  i'ssued  its  bonds 
in  pursuance  thereof. 

In  the  case  of  The  People  v.  7%e  Mayor  ^c.  of  Brooklyn, 
(4  Comst.  439,)  Buggies,  J.,  says :  *'  This  system  of  taxation 
was  in  force  at  the  time  of  the  making  and  adoption  of  our  first, 
second  and  third  constitutions,  and  has  stood  in  our  statute 
books  along  With  our  constitutions,  from  1777  until  now.  ♦  ♦  ♦ 
If  the  uniform  practice  of  the  government  from  its  origin,  can 
settle  any  question  of  this  nature,  the  power  of  the  legislature 
to  exercise  this  kind  of  taxation  would  seem  to  be  established 
by  it."  These  observations  are  as  pertinent  to  the  case  before 
me,  as  they  were  to  the  case  in  which  they  were  made.  The 
cases  are  of  a  kindred  character  :  both  relate  to  the  power  of 
taxation.  Strong  as  is  the  argument  derived  from  a  long  and 
unvarying  practice  in  favor  of  the  inherent  power  of  the  legis- 
lature to  legislate  upon  the  subject  in  question,  its  existence  has 
also  been  recognized  and  sanctioned  by  the  judicial  tribunals  of 
this,  and  I  believe  every  other  state  in  the  union  in  which  the 
question  has  been  presented  for  adjudication.  Upon  one  or  two 
occasions,  within  a  few  years  past,  this  power  has  been  ques- 
tioned by  some  of  the  judges  of  our  own  state,  previous  to  the 
decision  of  Justice  Allen  in  the  Rochester  City  case  ;  but  I  be- 
lieve that  in  every  such  instance,  upon  a  review  in  the  court  of 
appeals,  the  power  has  been  recognized,  and  the  constitutional 
right  of  the  legislature  to  exercise  it  affirmed. 

In  1834  the  legislature  passed  an  act  authorizing  the  canal 
commissioners  to  change  the  eastern  termination  of  the  Che- 
nango canal  from  Whitesborough  to  Utica,  on  receiving  satis- 
fitctory  security  for  the  payment  into  the  state  treasury  of  a  sum 
eqiial  to  the  estimated  increased  expense  to  be  occasioned  by 
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the  change.  Several  citizens  of  Utica  united  in  the  execution 
of  the  required  bond,  and  the  proposed  change  was  made.  To 
relieve  the  obligors  from  their  liability  on  the  bond,  the  legis- 
lature, in  1835,  passed  an  act  directing  the  sum  of  $41,000 
to  be  assessed  upon  the  owners  of  real  estate  in  Utica,  that 
being  the  sum  required  to  pay  the  increased  expense  caused  by 
the  change.  The  payment  of  this  tax  was  resisted.  It  was 
insisted  that  the  act  authorized  the  taking  of  the  property  of 
one  class  of  citizens  for  the  benefit  of  another  class,  and  that  it 
was  unconstitutional.  Cowen,  J.,  says,  "  the  general  purpose 
of  raising  the  money  by  tax  was  to  construct  a  canal,  a  public 
highway  which  the  legislature  believed  would  be  a  benefit  to 
the  city  of  Utica,  as  such ;  and  independently  of  the  bond,  the 
case  is  the  ordinary  one  of  local  taxation  to  make  an  improve- 
ment. But  it  is  said  that  if  the  act  had  in  view  the  construction 
of  the  canal,  then  it  was  unconstitutional  as  seeking  to  take 
private  property  for  public  use,  without  just  compensation.  To 
sustain  this  argument,  it  must  be  denied  that  the  general  profit 
of  the  community  to  which  we  belong,  will  warrant  a  tax  affect- 
ing our  property.  One  answer  is,  that  the  improvement  in 
question  was,  in  itself,  a  compensation  to  the  plaintiff.  Such, 
was  the  view  taken  by  the  legislature,  and  they  must  be  left 
to  judge  of  the  compensation.  I  admit,  this  power  of  taxation 
may  be  abused,  but  its  exercise  cannot  be  judicially  restrained 
so  long  as  it  is  referable  to  the  taxing  power J^  (  Thomas  v. 
Leland,  24  Wend.  65) 

The  commissioners  of  highways  of  the  town  of  Guilford,  in 
the  county  of  Chenango,  by  direction  of  the  voters  of  the  town, 
commenced  and  prosecuted  a  suit  in  their  official  character 
which  was  decided  against  them,  subjecting  them  to  the  payment 
of  a  large  bill  of  costs.  The  town  having  refused  to  reimburse 
the  commissioners,  they  sued  the  town  for  the  recovery  of  the 
costs  which  they  had  been  compelled  to  pay  in  the  first  suit. 
Judgmeiit  was  rendered  against  the  commissioners  in  this  suit, 
by  the-cdurt  of  last  resort,  it  having  been  held  that  they  had  no 
.  legal  claim  against  the  town  for  those  costs.  In  1851,  the  leg- 
islature pasied  an  act  authorizing  the  question  of  payment  to 
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be  submitted  to  the  voters  of  the  town.    The  voters  decided  that 
they  would  not  tax  themselves  to  pay  the  costs.     In  1852,  an- 
other act  was  passed  authorizing  the  appointment  of  commission- 
ers to  ascertain  and  determine  the  amount  of  costs  and  expenses 
incurred  by  the  commissioners  of  highways  in  both  suits,  and 
empowering  the  board  of  supervisors  of  the  county  to  apportion 
the  amount  upon  the  taxable  property  of  the  town  of  Guilford, 
and  to  direct  the  collection  thereof.     The  town  of  Guilford  com- 
menced a  suit  against  the  board  of  supervisors  and  the  commis- 
sioners of  highways,  and  in  their  complaint  prayed  for  a  perpetual 
injunction  to  restrain  the  defendants  from  proceeding  to  compel 
the  town  to  pay  the  amount  expended  by  the  commissioners  of  ' 
highways  in  the  suits  referred  to.  upon  the  alleged  ground  that 
the  law  was  unconstitutional.     The  court  of  appeals  held  the 
act  valid.     (3  Kernan^  143.)    Dean,  J.,  (p.  145,)  after  alluding 
to  the  limited  powers  of  the  federal  government,  says,  "but  our 
state  government  is  an  independent  existence,  representing  the 
sovereignty  of  the  people.     The  power  of  the  legislature  is  the 
power  of  that  sovereignty,  and  is  supreme  in  all  respects,  and 
unlimited  in  all  matters  pertaining  to  legitimate  legislation,  ex- 
cept in  those  instances  where  the  people  have  in  their  funda- 
mental law,  limited  or  restricted  it.     Taxation  is  indisputably  a 
legislative  power.    The  constitution  of  this  state  will  be  searched 
in  vain  for  any  clause  which  contains  any  restriction  or  limita- 
tion on  the  taxing  power  of  the  legislature.    *  *    If  it  is  feared 
that  this  power  may  be  abused,  or  if  it  is  in  fact  abused,  neither 
the  apprehension  nor  the  reality  prove  the  non-existence  of  the 
powers    Denio,  J.,  (p.  149,)  says,  "  the  legislature  is  not  con- 
fined in  its  appropriations  of  the  public  moneys,  or  of  the  sums 
to  be  raised  by  taxation  in  favor  of  individuals,  to  cases  in  which 
a  legal  demand  exists  against  the  state.     It  can  thus  recognize 
^ims  founded  in  equity  and  justice  in  the  largest  sense  of  these 
terms,  or  in  gratitude  or  charity.     Independently  of 
constitutional  restrictions,  it  can  make  appropriatio 
whenever  the  public  well  being  requires,  or  will 
it,  and  it  is  the  judge  of  what  is  far  the  public  ^ 
The  questions  which  have  lately  arisen  under  tlj 
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act  of  1855,  and  in  relation  to  the  validity  of  certain  city  asaesfl- 
ments,  have  led  to  as  critical  an  investigation,  and  as  elaborate 
an  examination  by  our  highest  judicial  tribunal,  of  the  constitu- 
tional power  of  the  legislature  over  the  rights  of  property,  as 
was  ever  before  bestowed  upon  that  subject  in  the  state.  The 
result  of  that  examination  has  been,  I  think,  to  establish  beyond 
controversy,  that  the  power  to  pass  laws  of  the  character  in 
question  in  this  suit,  is  a  power  vested  in  the  legislative  de- 
partment of  the  government,  and  may  be  exercised  by  that 
department,  unless  the  constitution  prohibits  its  exercise. 

In  the  case  of  Wi/tiehamer  v.  The  People,  (3  Kernan,  428,) 
*Selden,  J.,  says :  '^  Every  sovereign  state  possess  within  itself, 
absolute  and  unlimited  legislative  power.  While,  therefore,  the 
right  of  a  sovereign  state  to  pass  arbitrary  and  tyrannical  laws 
may.  its  legal  power  cannot  be  denied.  I  speak,  of  course,  of 
a  state  as  a  whole,  where  all  its  powers  are  concentrated  in  the 
hands  of  the  people  at  large,  or  of  one  or  more  of  its  members. 
It  follows,  that  if  a  society,  or  people,  wishing  to  form  an  organ- 
ized government,  should  simply  create  the  three  essential  de- 
parthients,  vesting  the  whole  executive  power  in  one,  the 
legislative  in  another,  and  the  judicial  in  a  third,  the  legislative 
department  could  make  any  law  which  the  people  themselves 
could  have  made,  arbitrary  or  otherwise.  '  The  legislative 
power  of  this  state  shall  be  vested  in  the  senate  and  assembly.' 
This  means  of  course,  the  whole  legislative  power.  The  words 
are  general  and  unlimited ;  nothing  is  reserved.  Why  then,  as 
it  has  been  shown  that  the  people  could  make  any  law,  just  or 
unjust,  is  not  the  l^islature  equaRy  absolute  1  It  is  because  by 
other  clauses  in  the  constitution,  a  portion  of  this  absolute 
power  has  been  transferred  to  the  judiciary,  not,  it  is  true,  in 
direct  terms ;  but  the  constitution  being  the  result  of  legislation 
by  the  people  themselves  before  parting  with  their  power,  is  the 
paramount  law.  When  therefore,  any  law  passed  by  the  legis- 
lature conflicts  with  this,  the  judiciary  pronounces  between  them, 
and  the  paramount  law  prevails.  The  law-making  power  has, 
and  can  have,  no  other  limitation  than  such  as  is  prescribed  by 
the  constitution.     The  doctrine  that  there  exists  in  thejudi- 
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eiary  some  vtEgue,  loose  and  undefined  jxywer  to  annul  a  law^ 
because  in  its  judgment  it  is  contrary  to  natural  equity  and 
justice,  is  in  conflict  with  the  first  principles  of  government^ 
and  can  never,  I  think,  be  maintained.^^  {Id.  pp.  429,  80.)  "  The 
remedy  for  unjust  legislation,  provided  it  does  not  conflict  with 
the  organic  law,  is  at  the  ballot  box."  (P.  432.)  In  the  same 
case,  page  410,  A.  S.  Johnson,  J.,  after  remarking,  that,  in  this 
state,  ail  power  is  derived  from  the  people,  and  that  to  the  legis- 
lature they  have  intrusted  the  legislative  power  of  the  state, 
and  after  alluding  to  the  restrictions  in  the  constitution  upon  all 
the  agents  to  whom  they  have  committed  the  powers  of  govern- 
ment, adds,  ^'  in  my  judgment,  legislative  power  is  subject  to  no 
other  control."  Hubbard,  X,  at  page  453,  after  remarking  that 
the  grant  of  legislative  power  in  the  constitution  is  general, 
proceeds  to  say,  "  what  this  is  precisely,  is  not  and  cannot  well 
be  defined.  Aside  from  the  express  limitations,  it  is  believed 
to  embrace  all  the  common  law  power  which  the  legislature 
would  have  possessed  had  the  fundamental'  law  remained  as  in 
England,  a  part  of  the  unwritten  law  of  the  state."  Oomstock,  J., 
at  page  496,  says,  "  I  entertain  no  doubt  that  aside  from  the 
special  limitations  of  the  constitution,  the  legislature  cannot  ex- 
ercise powers  which  are  in  their  nature  essentially  judicial  or 
executive.  These  are  by  the  constitution  distributed  to  other 
departments  of  the  government.  It  is  only  the  legislative  power 
which  is  vested  in  the  senate  and  assembly.  But  where  the 
constitution  is  silent,  and  there  is  no  clear  usurpation  of  the 
powers  distributed  to  other  departments,  I  think  there  would  be 
great  difficulty  and  great  danger  in  attempting  to  define  the 
limits  of  this  power." 

In  the  case  of  The  People  v.  The  Mayor  ^c.  of  Brooklyn^ 
(4  Comst.  425,)  Euggles,  J.,  quotes  the  opinion  of  Chief  Justice 
Marshall  in  the  case  of  the  Providence  Bank  v.  BUlingSj 
(4  Peters,  514,)  in  which  he  says,  "  the  power  of  legislation  and 
consequently  of  taxation,  is  granted  for  the  benefit  of  all.  It 
resides  in  the  government  as  part  of  itself,  and  need  not  to  be 
reserved.  This  vital  power  may  be  abused,  but  the  interest, 
wisdom  and  justice  of  the  legislative  body,  and  its  relations 
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with  its  constituents,  furnish  the  only  security  against  unjust 
and  excessive  taxation,  as  well  as  against  unwise  legislation/* 
At  page  126,  Ruggles,  J.,  says,  "  assuming  this,  as  we  safely 
may,  to  be  sound  doctrine,  it  roust  be  conceded  that  the  power 
of  taxation  is  vested  exclusively  in  the  legislature,  unless  this 
power  is  limited  or  restricted  by  some  constitutional  provision." 
It  appears  to  me  that  the  second  proposition  upon  which  the 
decision  in  the  case  of  Clark  v.  The  City  of  Rochester  is  based, 
is  equally  untenable,  and  equally  opposed  to  the  principles  es- 
tablished by  the  court  of  appeals  in  the  cases  above  cited.  The 
proposition  is,  that  the  '^  assumption "  and  exercise  of  such  a 
power  by  the  legislature  is  "  adverse  to  the  spirit "  of  the  con- 
stitution. To  maintain  this  proposition,  the  learned  judge  cites 
the  following  clauses  of  the  constitution :  No  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use  without  just 
compensation.  If  these  clauses  were  in  fact  intended  to  impose 
any  such  restriction  as  is  here  imputed  to  them,  it  is  most  man- 
ifest that  their  true  meaning  has  not  heretofore  been  correctly 
understood ;  for  the  former  constitutions  of  the  state  contained 
provisions  of  a  similar  character,  and  yet,  as  has  already  been 
observed,  there  has  been  a  uniform  and  unvarying  practical  dis- 
regard of  their  supposed  intended  restraining  influence.  The 
ju^ge  also  cites  in  support  of  the  second  proposition  that  clause 
of  the  constitution  which,  in  express  terms,  prohibits  the  state 
from  in  any  manner  giving  or  loaning  its  credit  to,  or  in  aid  of, 
any  individual,  association  or  incorporation.  It  is  certainly  to 
be  regretted,  if  the  framers  of  the  constitution  intended  to  im- 
pose a  restriction  upon  that  department  of  the  government  to 
which  was  delegated  the  legislative  power  of  the  state,  in  order 
to  prevent  it  from  conferring  upon  municipal  corporations 
authority  to  loan  their  credit  or  contract  debts,  that  terms  equally 
plain  and  unequivocal  had  not  been  selected  to  express  such  in- 
tent. The  judge  also  cites  sections  12,  13  and  14,  of  article  7 
of  the  constitution  under  this  branch  of  his  argument.  But  as 
they  relate  to  matters  distinct  from,  and  entirely  independent  of 
the  question  of  legislative  power  involved  in  the  Rochester 
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fsase,  as  well  as  in  that  pending  before  me,  they  have  failed  to 
convince  me,  that  considered  either  alone,  or  in  connection  with 
the  other  clauses  cited,  they  afford  any  aid  in  establishing  the 
proposition  they  were  introduced  to  sustain.  It  is  hardly  to  be 
supposed  that  in  the  formation  of  so  solemn  and  so  well  con- 
sidered an  instrument,  as  the  organic  law  of  a  great  state,  de- 
signed both  to  confer  sovereign  power,  and  to  restrict  and  limit 
its  exercise,  so  as  to  prevent  its  abuse,  if  its  framers  intended 
to  place  the  power  in  question  in  the  class  of  restrictions,  and 
not  of  grants,  they  should  have  so  concealed  and  disguised  that 
intent,  as  to  render  it  necessary  to  search  for  it  among  provis- 
ions and  restrictions  relating  to  other  subjects,  leaving  it 
doubtful  whether,  after  the  most  diligent  search,  the  true  intent 
and  meaning  had,  or  had  not  been  discovered.  In  my  judgment, 
the  latitudinarian  construction  of  the  constilation  to  which  a 
search  for  its  hidden  and  unexpressed  meaning  would  unavoid- 
ably lead,  would  be  fraught  with  consequences  far  more  dan- 
gerous and  alarming  than  those  which  grow  out  of  unwise  or 
improvident  legislation. 

The  duty  assigned  to  the  judiciary,  of  defining  the  limits  and 
establishing  the  boundaries  of  the  powers  conferred  and  the  re- 
strictions imposed  upon  the  different  departments  of  the  govern- 
ment by  the  fundamental  law,  for  the  purpose  of  guarding 
against  the  abuses,  and  averting  the  evils  arising  from  the  usur- 
pation of  power  withheld  or  restricted,  is  of  too  delicate  and  too 
important  a  character  to  be  exercised  except  in  cases  free  from 
all  reasonable  doubt,  lest  that  department  subject  itself  to  ther 
imputation  of  transcending  the  just  limits  of  its  own  power, 
and  committing  the  very  abuses  which  it  professes  to  restrain 
and  correct. 

Surely,  no  department  of  the  government  is  under  a  stronger, 
or  more  solemn  obligation  to  exercise  its  powers  in  such  a  man- 
ner as  to  secure  it  against  affording  any  reasonable  ground  for 
such  a  charge,  than  that  which  possesses  and  exerts  the  power 
of  restricting  the  action  of  the  other  departments  within  the 
limits  of  their  legitimate  constitutional  authority,  and  is  itself 
exempt  from  any  direct  supervisory  control. 
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In  the  case  eited  from  8  Keman,  at  page  391,  Gomstock,  J^ 
speaking  of  the  difficulty  of  defining  the  limits  of  legislatiTO 
power,  says :  "When  theories  alleged  to  be  founded  in  natural 
reason,  or  inalienable  rights,  bat  subversive  of  the  just  and  ne* 
oessary  powers  of  goyernment,  attract  the  belief  of  considerable 
classes  of  men,  and  when  too  much  reverence  for  government 
and  law  is  certainly  among  the  least  of  the  perils  to  which  our 
institutions  are  exposed,  I  am  reluctant  to  enter  upon  this  field 
of  inquiry,  satisfied  as  I  am,  that  no  rule  can  be  laid  down  in 
terms  which  may  not  contain  the  germ  of  great  mischief  to  so- 
ciety, by  giving  to  private  opinion  and  speculation  a  license  to 
oppose  themselves  to  the  just  and  legitimate  powers  of  govern^ 
ment."  Selden,  J.,  at  page  45S,  says  r  ^- 1  am  opposed  to  the 
judiciary  attempting  to  set  bounds  to  legislative  authority,  or 
declaring  a  statute  invalid  upon  any  fanciful  theory  of  higher 
law,  or  first  principles  of  natural  right,  outside  the  constitution. 
If  the  courts  may  imply  limitation,  there  is  no  bound  to  impli* 
cation  except  judicial  discretion,  which  must  place  the  courts 
above  the  legislature,  and  also  above  the  constitution  itself. 
This  is  hostile  to  the  theory  of  the  government.  The  constitu- 
tion is  the  only  standard  for  the  courts  to  determine  the  ques- 
tion of  statutory  validity/'  Ti  A.  Johnson,  J.,  at  page  477  of 
same  case,  says  :  "  Should  the  time  ever  come  when  the  courts, 
instead  of  sustaining  and  enforcing  the  legislative  will^  become 
forward  to  thwart  and  defeat  it^  and  assume  to  prescribe  limits 
to  its  exercise,  other  than  those  prescribed  in  the  constitution, 
to  substitute  their  discretion  and  notions  of  expediency  for  con- 
stitutional restraints,  and  to  declare  enactments  void  for  want  of 
conformity  to  such  standards ;  or  when  to  defeat  unpalatable 
acts,  they  shall  habitually  resort  to  subtleties,  and  refinements, 
and  strained  constructions,  to  bring  them  in  conflict  with  the 
constitution,  the  end  of  all  just  and  salutary  authority,  judicial 
as  well  as  legislative,  will  not  be  remote."  In  the  case  of  the 
People  y*  Cowles,  (3  Kernan,  360,)  A.  S.  Johnson,  J.,  after 
speaking  of  the  practice  which  formerly  prevailed  both  in  the 
courts  of  this  country  and  of  England,  of  giving  a  strained  and 
nnnatural  construction  to  statutes,  to  make  the  will  of  the  law- 
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makers  conform  to  the  better  judgment  of  the  judges,  a  practice 
which  he  says  has  been  abandoned)  proceeds  to  remark :  ''  Courts 
are  not  responsible  that  only  wise  laws  shall  be  made ;  they  have 
no  power  given  them  to  judge  of  the  wisdom  of  the  legislature, 
nor  to  revise  and  alter  that  which  has  been  enacted  to  be  the 
law.     If  these  principles  are  proper  to  restrain  the  action  of  ' 

courts  in  construing  acts  of  the  legislature,  they  certainly,  with 
no  less  urgency,   are   applicable  to  constitutional  provisions,  I 

which,  from  their  greater  importance  and  more  permanent  ope* 
ration,  must  be  supposed  to  have  been  framed  with  the  utmost 
circumspection."  j 

The  remaining  point  of  inquiry  is,  does  the  constitution  pro-  ' 

hibiC  the  legislature  from  making  grants  of  power  of  the  char- 
acter in  question?  It  has  been  contended  that  the  9th  section 
of  the  8th  article  furnishes  an  affirmative  answer  to  this  ques- 
tion. It  is  in  these  words :  '*  It  shall  be  the  duty  of  the  legis-  ' 
lature  to  provide  for  the  organization  of  cities  and  incorporated 
villages,  and  to  restrict  their  power  of  taxation,  assessment  and  ! 
borrowing  money,  contracting  debts  and  loaning  their  credit, 
so  as  to  prevent  abuses  in  assessments^  and  in  contracting 
debts  by  such  municipal  corporations.^^  Justice  Allen  makes 
the  following  comments  upon  this  section:  "A  discretion  is 
vested  in  the  legislature  as  to  the  restriction,  but  none  whatever 
in  regard  to  the  granting  of  new  and  enlarged  powers,  in  respect 
to  taxation  and  the  creation  of  debts."  Again  he  says,  '^  It  must 
be  construed  as  an  absolute  restriction  upon  the  powers  of  the 
legislature  in  conferring  powers  upon  municipal  corporations." 
If  this  be  a  correct  exposition  of  the  section  in  question  ;  if  the 
legislature  are  prohibited  from  granting  to  municipal  corpora- 
tions, any  "  new  and  enlarged  powers  in  respect  to  the  crea- 
tion^ of  a  debty  the  act  passed  in  1850,  authorizing  the  city  of 
Albany  to  borrow  money  for  the  purpose  of  supplying  the  city 
with  water,  is  unconstitutional,  and  the  bonds  issued  under  it 
are  void,  for  it  was  both  a  new  and  an  enlarged  power ;  and  it 
was  the  necessity  for  such  a  power  that  compelled  the  city  to 
apply  for,  and  the  legislature  to  grant  it;  and  it  led  to  the  cre- 
ation of  a  debt,  for  under  that  grant  the  city  issued  its  bonds  to 
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the  amount  of  $600,000.  It  is  true,  that  the  learned  judge  had 
previously  remarked,  that  the  legislature  might  provide  by  law 
for  all  necessary  improvements  required  by  a  city  within  the 
locality,  and  assess  the  expenses  as  a  part  of  the  public  burden 
upon  the  community  for  whose  benefit  the  expenses  should  be 
incurred,  and  that  "  this  power  might  be  delegated  to  the  com- 
mon council  of  a  city,  for  the  locality  embraced  within  its  bound- 
aries." It  is  difficult  to  perceive  how  all  this  can  be  done  under 
the  supposed  prohibition  of  the  9th  section,  for  it  concedes  and 
necessarily  involves  the  exercise  of  a  jiew  and  enlarged  power 
of  taxation,  and  perhaps  of  contracting  a  debt,  and  that  section 
makes  no  provision  for  necessary  improvements,  no  exception 
in  favor  of  the  wants  of  localities.  The  only  qualification  which 
it  contains  is,  that  the  power  granted  is  to  be  restricted  "  so  as 
to  prevent  abuse." 

To  construe  the  section  under  consideration  as  a  prohibition 
upon  the  legislature  against  granting  any  new  and  enlarged  ponh 
er,  appears  to  me  to  involve  the  incongruity  of  forbidding  them 
to  do  at  all,  what  they  are  explicitly  required  to  do  in  a  partic- 
ular manner.  Buggies,  J.,  in  the  Brooklyn  case,  (p.  440,)  in 
speaking  of  the  section  in  question  says,  "  the  direction  giv- 
en to  restrict  the  power  of  cities  and  villages  to  make  assess- 
ments, presupposes  and  admits  the  existence  of  the  power  to 
be  restricted."  The  remark  applies  with  equal  force  to  the 
restriction  of  the  power  of  contracting  debts ;  it  presupposes 
and  admits  the  existence  of  such  a  power  to  be  restricted.  It 
may  be  asked,  is  there  no  remedy,  if  the  legislature  grant  to 
municipal  corporations  the  power  of  taxation  and  of  contracting 
debts,  and  fail  to  impose  the  necessary  restrictions  to  prevent 
abuses  in  its  exercise  ?  I  am  inclined  to  think  that  the  charac- 
ter and  extent  of  the  restrictions  to  be  imposed  is,  from  the 
very  nature  of  the  case,  entirely  a  matter  of  legislative  discre- 
tion, and  like  all  discretionary  power,  not  the  subject  of  review 
or  reversal  by  any  judicial  tribunal.  The  constititution  con- 
fers powers  upon  every  department  of  the  government  which 
may  be  abused,  and  which  no  other  department  has  the  power 
to  review  or  revise,  and  which  can  only  be  corrected  by  the  su- 
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pervisory  power  of  the  people  at  the  ballot  box ;  hence  the 
necessity  and  the  practice  of  frequent  elections,  which  afford 
the  only  forum  for  the  trial  and  punishment  of  many  delinquencies. 
Ruggles,  J.,  in  the  Brooklyn  case,  p.  432,  says,  "  the  remedy 
for  unwise  or  unjust  legislation  is  not  to  be  administered  by 
the  courts.  It  remains  in  the  hands  of  the  people,  and  is  to 
be  wrought  out  by  means  of  a  change  in  the  representative 
body,  if  it  cannot  be  otherwise  obtained.  The  constitution  has 
imposed  upon  the  legislature  the  duty  of  restricting  the  power 
of  municipal  corporations  in  making  assessments  and  preventing 
abuses  therein.  To  assume  that  this  duty  has  been,  and  will  be 
neglected,  is  a  denial  of  that  reasonable  confidence  which  one  de- 
partment of  the  government  ought  always  to  entertain  towards 
t)xe  others."  Chief  Justice  Marshall,  in  the  case  of  Brown 
V.  The  State  of  Maryland,  (12  Wheat.  419.)  says,  "  questions 
of  power  do  not  depend  upon  the  degree  to  which  it  may  be 
exercised ;  if  it  may  be  exercised  at  all,  it  may  be  exercised  at 
the  will  of  those  in  whose  hands  it  is  placed." 

The  opinions  quoted  in  connection  with  the  other  points  in 
this  case  will,  it  is  believed,  sustain  the  doctrine  that  the  judi- 
ciary have  no  power  to  correct  the  errors  of  indiscretion,  which 
the  legislature  may  commit  in  the  exercise  of  the  power  it 
possesses. 

It  might,  I  think,  be  conceded  that  an  act  conferring  upon  a 
city  a  general  power  of  taxation  and  contracting  debts,  was  un- 
constitutional if  it  contained  no  restrictions  to  prevent  abuses 
in  its  exercise,  and  yet  be  shown  that  the  act  conferring  the 
power  in  question  upon  the  city  of  Albany,  was  a  constitutional 
and  valid  act. 

It  is  made  the  duty  of  the  legislature  "  to  restricf^  the  power 
of  municipal  corporations  *'  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt."  To  restrict  means  to  limit,  to 
confine.  The  question  then  presented  is,  "between  conferring 
limited  or  unlimited,  restricted  or  unrestricted  power.  It  can- 
not be  asserted  with  even  the  semblance  of  truth,  that  to  confer 
upon  a  city  the  power  to  contract  a  debt  in  a  single  instance, 
and  for  a  specified  purpose,  is  conferring  unlimited  and  unre- 
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stricted  power.  Indeed,  it  is  impossible  to  conceive  how  the 
legislature  could  obey  the  injunction  contained  in  the  9th  sec- 
tion of  the  8th  article  of  the  constitution,  in  a  less  questionable 
or  more  unexceptionable  manner,  than  by  reserving  the  general 
power  which  they  are  directed  to  restrict,  in  their  own  hands, 
and  limiting  their  grants  to  such  single  instances,  and  such 
specified  purposes,  as  in  their  judgment  shall  appear  discreet 
and  proper.  To  call  this  a  grant  of  unlimited  or  unrestricted 
power,  is  confounding  all  distinctions  in  terms,  and  an  unau- 
thorized use  of  language. 

As  the  result  of  my  examination  of  the  question  involved  in 
this  case,  I  have  arrived  at  the  following  conclusions : 

1st.  That  the  act  of  1854,  authorizing  the  loan  of  the  credit 
of  the  city  of  Albany  to  the  Northern  Rail  Road  Company,  was 
an  exercise  of  the  legitimate  power  of  legislation. 

2d.  That  the  exercise  of  this  power  was  not  "  adverse  to  the 
spirif*  of  the  constitution,  so  as  to  authorize  the  judicial  tribu- 
nals to  declare  it  void. 

3d.  That  there  is  no  prohibition  in  the  constitution,  against 
the  exercise  of  such  a  power  by  the  legislature. 

4th.  And  therefore  that  the  remedy  for  the  evils  which  a 
large  and  respectable  class  of  citizens  believe  to  grow  out  of 
grants  of  power  to  municipal  corporations  to  loan  their  credit, 
is  not  to  be  found  in  appeals  to  the  judicial  tribunals,  but  must 
be  sought  through  other  channels. 

Motion  denied. 

[Albany  Special  Term,  AprU  22, 1867.    D,  Wright ,  Justice.] 
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and  others. 

An  injanction  will  not  be  granted  for  the  purpose  of  restraining  the  deftndants, 
generally,  from  exercising  any  of  the  functions  of  an  office,  during  the  pend* 
oncy  of  a  suit  brought  by  the  attorney  general  to  determine  their  right  to  the 
office,  and  until  ihe  decision  of  the  question  as  to  the  validity  of  the  law  under 
which  they  claim  to  hold. 

MOTION  to  dissolve  an  injunction.  The  complaint  of  the 
plaintiff,  by  the  attorney  general,  states  that  at  the  time 
of  the  passage  of  a  pretended  act  of  the  legislature  of  this  state, 
entitled  "An  act  to  establish  a  Metropolitan  Police  District, 
and  to  provide  for.  the  government  thereof,^'  on  the  15th  of 
April.  1857,  the  oflSce  of  police  commissioner  was  a  public  civil 
ofiSce  in  the  city  of  New  York,  and  that  the  office  of  head  of 
said  police  department  was  and  is  a  public  civil  office  belonging 
to  the  office  of  mayor  of  said  city,  &c. ;  and  that  after  that 
time,  on  the  22d  of  April,  1857,  the  defendants,  as  a  pretended 
board  of  police,  under  said  pretended  act,  without  legal  warrant, 
intruded  into  and  usurped  the  offices  of  police  commissioners 
and  heads  of  the  police  department,  &c.,  and  from  thence- 
forth exercised  said  office  of  police  commissioners  and  head  of 
police  department,  and  also  all  the  powers  which,  before  the 
passage  of  said  pretended  act,  were  conferred  upon  said  board 
of  commissioners  of  police  and  upon  the  mayor  6cc.  as  the  head 
of  police,  and  which  relate  to  or  are  connected  with  the  police 
government,  appointments  and  discipline,  within  said  city,  &c., 
and  still  do  usurp  and  exercise  said  offices,  and  all  the  power 
and  authority,  &c.,  in  violation  of  the  constitution  and  laws  of 
said  state ;  and  the  plaintiffs  pray  the  defendants  may  show  by 
what  warrant  they  claim  to  hold  and  use  said  offices,  and  they 
demand  judgment  against  the  defendants,  that  each  of  them  be 
ousted  from  the  power  and  authority  aforesaid,  and  that  said 
relator  be  declared  entitled  to  hold  arid  exercise  all  the  power 
and  rights  of  said  police  commissioner  and  member  of  said 
board  of  police  commissioners,  &c.,  as  he  of  right  ought  to  do 
under  the  laws  of  the  state,  existing  and  in  force  at  the  time 
Vol-  XXIV.  84 
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first  aboTe  mentioned.  There  was  also  before  the  court  an  alE- 
davit  of  the  relator,  to  the  effect  that  he  is  actually  mayor  of 
the  city,  and  that  by  virtue  of  various  acts,  he  is  and  has  been 
bead  and  chief  executive  of  the  police  department,  and  as  such, 
has  custody  and  control  of  a  large  amount  and  number  of  station 
houses,  telegraph  apparatus,  books  and  other  property,  real  and 
personal,  used  for  the  police  department ;  and  also  has  the  charge 
and  direction  of  the  whole  police  force  and  corps  of  about  1200 
men.  That  the  defendants  have  organised  as  a  metropolitan 
police  commission,  under  said  act.  That  the  deponent  has  been 
advised  said  act  is  unconstitutional  and  void ;  that  he  has  been 
instructed  by  the  common  council  to  resist  all  action  of  the 
police  commissioners,  by  an  ordinance  to  that  effect ;  and  unless 
said  commissioners  are  enjoined  from  proceeding  under  said  act, 
and  from  asserting  power  over  said  police  force,  or  the  prop- 
erty of  the  department,  the  most  serious  consequences  may 
ensue  to  the  peace  of  the  city ;  and  that  it  is  necessary  to  the 
rights  of  the  deponent,  and  to  the  good  order  of  the  city,  that 
said  commissioners  be  enjoined  until  a  decision  can  be  had  in 
the  suit.  On  these  papers  an  order  was  made  by  a  justice  of 
this  court,  restraining  the  defendants  from  exercising  any  of 
the  functions  of  police  commissioners,  until  the  further  order 
of  the  court. 

On  these  papers,  including  the  order,  and  affidavit  of  the  de- 
fendants, that  they  have  been  severally  nominated  by  the 
governor,  and,  with  the  consent  of  the  senate,  appointed  commie- 
sioners  under  said  act,  entitled  "An  act  to  establish  a  metro- 
politan police  district,  and  to  provide  for  the  government  of  the 
same,"  and  that  they  have  taken  the  oaths  of  office,  and  have 
the  proper  certificates  of  office,  and  that  they  have  met  and 
organized  as  a  board ;  and  that  great  and  irremediable  injury 
will  be  done  by  the  continuance  of  the  injunction ;  for  that  the 
complaint  admits  that  the  defendants  are  in  office,  and  by  the 
terms  of  the  laws  set  forth  in  said  complaint,  the  moment  these 
defendants  take  office,  all  previous  beads  of  police  are  abolished; 
and  that  the  funds  for  the  support  of  police  government  will  be 
devoted  alone  to  the  support  of  the  provisions  of  the  law  under 
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wUch  the  defendants  hold  office,  by  the  fiaoal  officers  haying 
charge  of  them — ^the  defendants  move  to  dissolve  the  injunction. 

W.  a  Noyes,  F.  B.  Cutting,  N.  HiU,  Jr.,  /.  M.  Van  Cott^ 
D.  D.  Pidd,  Mr.  Vanderpcol  and  Mr.  Evarts,  on  behalf  of 
the  defendants  and  for  motion. 

C.  &  Conor  J  J.  W.  Edmonds  and  Theo.  Sedgwick,  for  the 
plaintiffs  and  opposed  to  motion. 

Pjsabodt,  J.  In  this  case,  which  is  in  substance  an  action 
to  determine  the  rights  of  the  defendants  to  offices  into  which 
they  have  entered,  the  plaintiffs  rely  on  the  invalidity  of  the 
law  nnder  which  the  defendants  have  derived  their  appointment. 
They  allege  that  the  statate,  by  virtue  of  which  the  defendants 
claim  that  they  now  hold  the  offices,  is  in  conflict  with  the  eon- 
Btitntion  of  the  state,  and  therefore  void ;  and  being  bo,  they  ask 
jndgment  of  this  court  to  that  effect,  and  that  the  defendanUr 
be  ousted  therefrom. 

This  is  the  ultimate  relief  sought  in  this  action^  and  to  this 
relief  the  plaintiffs  seem  to  be  entitled,  if  the  law  be,  as  they 
aver  it  is,  unconstitutional.  They  also  seek,  however,  the  im- 
mediate aid  of  a  temporary  injunction,  by  which  the  defendants 
shall  be  restrained  from  exercising  any  of  the  functions  of  their 
offices,  pending  the  litigation,  and  until  the  decision  of  the 
question  as  to  the  validity  of  the  law  under  which  they  claim  to 
hold.  To  this  end  they  have  presented  their  application  to  lb 
justice  of  this  court  (ex  parte,  as  is  our  practice)  who,  after 
hearing  counsel  on  behalf  of  the  application,  has  made  an  order 
restraining  the  defendants  from  exercising  the  rights  or  per* 
forming  the  duties  pertaining  to  the  offices  as  above  stated. 

This  order  the  defendants  now  move  to  vacate,  and  they  urge 
their  motion  on  several  grounds. 

F%rst.  That  tho  claim  of  the  plaintiffs  that  the  law  is  uncon- 
stitutional is  not  well  founded,  but  that  it  is,  on  the  eoniraryi 
consistent  with  the  constitution  and  valid. 

Second.  That  the  remedy  by  injunction  in  an  action  of  this 
kind  is  not  authorized  by  law  in  any  case. 
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Third,  That  if  an  injuDction  can  issue  at  all  in  an  action  of 
tbis  kind,  the  facts  shown  in  this  case  are  not  sufiScient  to  war^ 
rant  it. 

The  first  ground  embraces  the  principal  question  at  issue  and 
to  be  determined  in  the  suit — the  constitutionality  of  the  law — > 
and  inasmuch  as  that  question  will  very  shortly  come  before 
this  court  for  decision,  on  the  argument  of  the  whole  case  made 
by  the  plaintiffs,  it  is  quite  proper  that  I  should  refrain  from 
passing  upon  it  now,  unless  it  shall  become  necessary  for  me  to 
do  so  in  deciding  this  motion. 

The  second  ground  on  which  this  motion  is  put  is  one  which 
relates  to  practice,  and  having  no  bearing  on  the  general  prop- 
osition on  which  the  final  result  of  the  suit  depends,  may  be 
decided  without  reference  to  any  thing  by  which  that  will  be 
affected^ 

Is  the  relief  by  injunction  allowed  in  an  action  of  quo  war- 
ranto by  our  practice,  in  any  case  1  That  there  is  no  precedent 
for  it  in  an  action  of  this  kind,  is  admitted  on  all  hands.  But 
the  plaintiffs  say  that  the  absence  of  a  precedent  furnishes 
little  or  no  ground  for  an  argument  against  their  position ;  that 
it  is  easily  accounted  for  in  a  manner  not  inconsistent  with 
their  claim  that  it  is  now  a  legitimate  remedy.  And  it  is  true, 
as  argued  by  them,  that  prior  to  the  time  of  our  constitution  of 
1846,  the  only  courts  in  which  an  action  of  this  kind  could  be 
brought,  were  courts  having  only  common  law  powers,  and 
hence  no  court  having  cognizance  of  such  a  suit  could  administer 
the  exclusively  equitable  relief  of  injunction.  And  it  is  also 
true,  that  until  the  time  of  our  code  of  procedure  (1848)  suits 
of  this  kind  were  classed  among  and  denominated  criminal, 
rather  than  civil  remedies,  and  courts  of  equity  had  a  general 
rule  of  refraining  from  interference  in  criminal  matters. 
Whereas,  this  court,  as  now  constituted,  has  full  chancery  and 
common  law  powers,  and  having  possession  of  this  suit  for  gen- 
eral purposes,  can  aid  the  plaintiffs  by  injunction,  if  they  are 
entitled  to  that  aid :  and  since  the  code  went  into  effect,  (1848,) 
suits  of  this  kind  have  been,  and  by  law  i^ow  are,  classed  among 
and  denominated  civil  remedies  \  so  that  the  rale  that  equity 
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will  not  interfere  in  criminal  matters  is  no  longer  an  obstacle 
to  equitable  relief  in  an  action  of  this  kind. 

If,  therefore,  as  the  plaintiffs  insist,  the  mere  absence  of  ma- 
chinery to  grant  injunctions  in  the  courts  in  which  alone  suits 
of  this  nature  could  heretofore  be  properly  brought,  and  the 
&ct  that  remedies  of  this  kind  have  been  called  criminal,  are 
the  reasons  why  relief  by  injunction  has  never  hitherto  been 
known,  these  reasons  being  done  away,  there  would  seem  to 
be  no  longer  any  obstacle  to  that  kind  of  relief.  Actions  of 
this  kind,  however,  whose  sole  province  is  to  decide  the  title  to 
the  office  in  question,  really  were  no  more  criminal  in  their  na- 
ture, purposes  or  effects,  formerly,  than  they  are  now,  although 
then  called  criminal  and  now  civil.  And  equitable  relief  by 
injunction  was  then  as  well  known,  and  as  proper  in  principle, 
and  as  well  adapted  to  the  wants  of  litigants  in  this  description 
of  actions  as  it  is  now,  although  it  was  not,  it  is  true,  adminis- 
tered by  the  same  court  which  had  jurisdiction  to  try  the  case. 
Tet,  if  it  had  been  then  proper  and  desirable,  it  could  have  been 
had  by  application  to  a  court  of  chancery,  which  had  power  to 
grant  it  in  aid  of  the  legal  remedy,  in  a  proper  case.  I  am  not 
satisfied  that  these  reasons  of  convenience  and  habit  of  the 
courts  suggested,  are  the  real  causes  that  this  description  of 
relief  has  never  been  known  in  this  country  or  in  England. 
On  the  contrary.  I  am  inclined  to  look  for  reasons  more  sub- 
stantial in  their  nature,  and  having  better  foundation  in  prin- 
ciple or  policy. 

I  am  inclined  to  think  that  such  relief  has  not  been  deemed 
consistent  with  the  interest  of  the  state,  with  enlightened  pub- 
lic policy,  or  with  the  general  principles  which  must  govern 
as  to  an  office  emanating  from  the  sovereign  power,  and  that 
hence  it  has  never  been  adopted  in  practice  ]  that  the  public 
welfare  has  been  deemed  to  require  that  an  actual  incumbent 
of  an  office  should  not  be  forbidden  to  perform  the  duties  of  it 
for  the  time  being,  even  though  his  title  to  the  office  were 
doubtful ;  that  the  public  should  not  be  deprived  of  the  ben- 
efit of  an  office  merely  because  it  was  uncertain  whether  the 
person  in  and  ready  to  perform  the  duties  of  it  were  there 
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rigbtfally.  even  while  the  title  of  the  party  assaming  to  act 
should  bo  in  controversy.  To  restrain  the  action  of  the  in- 
cnmbent  is  to  restrain  all  the  functions  of  the  office ;  for  he 
being  in — even  if  wrongfully — no  one  else  can  enter  until  he 
is  removed,  and  he  must  act,  or  no  one  can  And  it  is  not 
at  all  difficult  to  see  that  in  very  many  and  most  cases,  the 
public  interest  would  require  that  the  duties  of  an  office  should 
not  be  suspended,  and  its  functions  cease,  until  the  matter 
of  personal  right  between  rival  claimants  could  be  determined. 

This,  then,  I  take  to  be  the  reason  that  no  cases  of  the  kind 
are  to  be  found  in  the  reports  ;  that  the  wisdom  of  the  times 
has  not  approved  of  the  principle  on  which  such  remedy  is  al- 
lowed, or  has  not  deemed  it  discreet  and  consistent  to  adopt  such 
a  practice,  and  that  therefore  it  has  never  prevailed.  ( Thomp- 
son V.  Commissioners  of  Canal  Ftmd,  2  Abbot fs  R.  248.)  If 
this  be  the  reason  why  cases  have  not  occurred,  the  absence  of 
precedent  is  important  and  entitled  to  weight  in  considering  this 
question. 

In  this  view  I  think  I  am  sustained  by  the  decision  of  the 
chancellor  of  this  state,  in  Tappan  v.  Gray^  (9  Paige,  &07,)  and 
by  the  judgment  of  the  court  of  errors  in  the  same  case,  reported 
in  7  i?i//,  259.  In  that  case  the  chancellor  refused  to  interfere, 
even  incidentally,  pending  litigation  as  to  the  title  to  the  office, 
to  protect  the  fund  arising  from  the  emoluments  of  the  office,  in 
favor  of  a  plaintiff  whom  he  pronounced  entitled  to  it,  against  an 
insolvent  intruder,  exercising  the  powers  and  receiving  the  fees 
for  the  time  being ;  and  he  put  his  refusal  on  the  ground  that 
the  public  interest  required  the  duties  of  the  office  to  be  per- 
formed by  the  incumbent,  whether  in  it  rightfully  or  not ;  and 
with  so  much  delicacy  did  he  regard  the  interest  of  the  public 
in  the  matter,  that  he  declined  to  interfere  even  with  the  emol- 
uments of  the  office,  in  which  the  public  had  no  interest,  lest 
such  interference  should  interrupt  incidentally  the  disduurge  of 
the  duties  of  it,  in  which  the  public  was  interested.  The  court 
of  errors  (then  our  court  of  last  resort)  unanimously  affirmed 
this  decision ;  and  so  &r  as  opinions  were  expressed,  affirmed  it 
finr  the  same  reasons  given  by  the  chancellor.    At  die  time  of 
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die  adoption  of  the  code  then,  (1848,)  no  each  practice  had  ever 
been  sanctioned,  and  the  principle  upon  which,  if  at  all,  it  most 
prerail,  had  been,  not  only  thus  negatively,  but  in  the  case  I 
have  cited,  if  no  other,  afiSrmatively  repudiated. 

But  it  is  said  that  public  officers  have  often  been  restrained 
in  the  performance  of  acts  under  the  warrant  of  their  offices. 
Doubtless  they  have  been,  and  will  continue  to  be,  very  properly, 
whenever  the  acts  attempted  are  shown  to  be  contrary  to  law, 
and  in  their  nature  such  as  to  authorize  the  interposition  of  the 
court  in  that  manner.  But  restraining  a  person  from  doing  a 
particular  act,  because  the  act  itself  is  not  proper  to  be  done,  is 
a  very  different  thing  from  restraining  the  entire  functions  of  a 
public  office,  on  the  ground  that,  though  the  discharge  of  those 
functions  is  necessary  to  the  public  welfare,  as  it  is  by  law  de- 
clared to  be,  and  no  one  else  but  the  incumbent  for  the  time  can 
discharge  them,  still,  as  there  is  a  doubt  whether  the  incumbent 
is  the  proper  person  for  the  place,  he  shall  refrain  from  acting 
and  the  public  dispense  with  the  benefits  of  the  office  until  the 
question  of  title  can  be  decided  by  the  tedious  process  of  law. 
It  may  very  well  be,  and  indeed  there  is  no  doubt,  that  a  man, 
being  a  public  officer,  may  be  restrained  in  a  proper  case  from 
doing  a  particular  act  of  an  official  character,  but  it  by  no  means 
follows  that  a  public  office  may  be  restrained  from  dispensing 
its  benefits  to  the  public.  That  is  a  very  different  matter.  The 
practical  utility  or  benefit  to  the  public  of  an  office  cannot  be 
questioned  before  a  court.  The  legislature,  by  creating  it,  have 
settled  that  question,  and  from  that  decision  courts  of  justice 
entertain  no  appeal.  The  office  itself  is  not  only  an  emanation 
from  sovereignty,  but  it  represents  and  in  a  measure  embraces 
the  principle  of  sovereignty  itself.  Courts,  therefore,  will  not 
undertake  to  restrain  the  action  or  operation  of  it,  which  they 
would  in  effect  do  if  they  should  restrain  generally  the  incum- 
bent, he,  of  necessity,  being  for  the  time,  the  only  person  through 
whom  the  public  can  have  the  benefit  of  the  functions  of  the 


It  is  not,  as  I  understand,  pretended  that  this  remedy  has 
been  given  of  late  by  any  express  enactment.    There  is  no  i^e- 
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tense  that  it  is  expressly  provided  for  in  oar  present  system  of 
practice.  The  claim  is  rather  that  nothing  in  our  present  sys- 
tem forbids  it,  and  that  there  is  no  good  reason  in  the  natare  of 
things  why  this  and  the  other  provisional  remedies  in  the  code, 
arrest,  &o.  should  not  be  available  to  a  plaintiff  in  this  suit  as 
in  others.  I  have  endeavored  to  show  that  there  is  good  reason 
why  it  should  not  exist  in  cases  of  this  kind — that  it  is  opposed 
to  and  inconsistent  with  principle,  and  an  enlightened  policy, 
and  if  I  have  succeeded  in  this  effort,  I  have  shovm  sufficient 
reason  why  its  existence  should  not  be  inferred  from  the  absence 
of  any  thing  negativing  the  idea,  and  I  might  stop  here.  But 
a  glance  at  the  statute  by  which  the  present  action  of  quo  war-: 
ranto  was  created  to  take  the  place  of  the  former  writ  of  the 
same  name,  and  information  in  the  nature  of  it,  will  not  be  un- 
profitable. 

The  first  remark  on  the  subject  of  this  action,  its  uses  and 
powers,  is  as  follows  :  {Code  of  Procedure^  §  428 :)  "  The  rem- 
edies heretofore  obtainable  in  these  forms  [meaning  writs  of  q\io 
warranto,  &c.  which  the  preceding  part  of  the  sentence  had 
abolished]  may  be  obtained  by  civil  actions  under  the  provisions 
of  this  chapter."  **  Remedies  heretofore  obtained  in  these  forms 
may  be  obtained,  &c.  under  the  provisions  of  this  chapter." 
This  remedy  I  have  shown  was  not  theretofore  obtainable  under 
the  forms  there  referred  to,  and  this  language  is  far  from  sug- 
gesting that  any  new  ones  were  to  be  created.  Indeed,  it  not 
only  says  that  the  old  ones  may,  but  by  implication  it  suggests 
that  only  those  theretofore  obtainable  may  be  obtained  under  the 
provisions  of  that  chapter.  The  language,  to  be  sure,  is  affirm- 
ative— that  certain  remedies,  viz  :  those  theretofore  obtainable 
in  forms  of  action  referred  to  might  thereafter  be  obtained  un- 
der the  provisions  of  that  chapter,  but  it  is  pregnant  with  the 
suggestion  of  a  negative,  that  only  those  referred  to  can  be  ob- 
tained in  the  actions  therein  created  (of  which  this  is  one)  and 
hence  that  other  remedies  are  not  generally  to  be  had  thereunder. 

Other  sections  of  the  code,  in  expressly  providing  for  this  and 
other  of  the  provisional  remedies  in  certain  cases  in  this  action, 
strengthen  the  presumption  that  neither  this  nor  the  other  pro-^ 
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Tifiional  remedies  are  intended  to  be  applicable  to  it  except 
where  they  are  expressly  declared  in  terms  to  be  so ;  and  on  the 
whole  I  am  satisfied  that  it  is  not  authorized  by  that  system, 
in  an  action  of  this  kind  generally.  {See  §  435,  proiridinfffcr 
arrest  in  certain  specified  cases,  and  §  444,  ^c.) 

The  code  affords  many  other  evidences  that  its  general  pro- 
Tisions  as  to  actions  do  not  apply  to  the  actions  treated  of  in  this 
chapter,  to  wit,  scire  facias  and  quo  warranto. 

It  may  be  said  that  some  of  this  reasoning  does  not  apply  to 
a  case  in  which  the  validity  of  the  oflSces  is  in  controversy.  It 
is  not  necessary  that  it  should,  for  this  is  not  such  a  case. 

The  existence  of  the  offices  is  admitted,  necessarily,  in  this 
8ttit,  and  the  title  of  the  defendants  to  them  is  alone  in  question. 
My  conclusion  is,  that  an  injunction,  restraining  generally  the 
functions  of  an  office,  in  a  case  of  this  kind,  is  not  authorized  by 
law.  The  consideration  of  the  other  points  made  by  defendants 
becomes  unnecessary,  in  the  view  I  have  taken.  The  injunction 
must  be  dissolved. 

[New  York  Special  Term,  May  5, 1857.    Peahody,  JuaticeJ 


Chase  vs.  The  New  York  Central  Rail  Road  Company. 

In  an  action  brought  to  recover  damages  for  injuries  done  to  the  plaintiff's 
bouse,  grounds,  iVuit  trees,  &c.,  by  water  alleged  to  have  been  turned  on  to 
the  plaintiff 'a  land  by  the  defendants,  in  constrneting  a  rail  road,  it  is  proper  to 
<^arge  the  jury  that  the  rule  of  damages  in  that  class  of  cases,  is  the  diflferenee 
between  the  value  of  the  plaintiff's  premises  befbre  the  ii^ury  happened,  aod 
the  value  immediately  after  the  injury,  taking  into  the  account  only  the  dao^ 
ages  which  have  resulted  fVom  the  defendant's  acts. 

But  it  is  erroneous  to  charge,  in  such  an  action,  that  the  plaintiff,  after  the 
water  was  in  her  cellar,  was  bound  to  use  ordinary  earB  and  diligence  to 
prevent  her  boose  being  injured  thereby,  and  on2y  ordinary  care  and  dill* 
genoe;  and  that  if  the  damages  to  the  house,  complained  of,  or  any  part 
thereof,  resulted  from  a  neglect  to  use  such  care  and  diligence,  the  defendants 
are  not  liable  fbr  the  damages  thus  resulting. 

Vbe  owner  of  the  house,  under  such  circumstances,  Is  bound  to  use  reasonable 

Vol.  XXIV.  35 
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'  care,  skill  and  diligencei  adapted  to  the  occasioD,  to  save  her  house  from  bein^ 
injured  hy  the  water,  notwithstanding  it  came  upon  her  premises  by  the  &uli 
or  negligenoe  of  the  defendants ;  or  suffer  the  loss  herself. 


M 


OTION  for  a  new  trial,   on  exceptions    taken    at    the 
circuit. 


By  the  Court,  Mullett,  J.  Although  the  attorneys  for 
the  respective  parties  call  themselves  attorneys  for  the  appel- 
lant and  attorneys  for  the  respondent,  this  is  not  an  appeal. 
There  is  nothing  in  the  papers  showing  that  there  was  any 
judgment  or  order  to  appeal  from,  or  any  appeal  pretended  to 
be  made.  It  is  simply  a  motion  for  a  new  trial,  on  exceptions 
taken  at  the  circuit.  The  judge  who  tried  the  cause,  it  is  true, 
made  an  order  that  the  defendants  have  time  to  make  a  case, 
or  a  bill  of  exceptions,  and  that  the  same  be  heard,  in  the  first 
instance,  at  the  general  term ;  but  the  papers  brought  here,  on 
which  we  are  called  upon  to  hear  this  motion,  are  the  pleadings, 
the  evidence,  and  the  several  exceptions  taken  by  the  respect- 
ive parties,  on  the  trial,  to  which  is  added  the  order  of  the 
judge  above  stated.  There  is  nothing  in  the  papers  indicating 
that  this  was  intended  as  a  case  on  which  to  move  for  a  new 
trial  on  the  merits ;  and  as  the  265th  section  of  the  code,  as 
amended  in  1852,  authorizes  the  judge  trying  the  cause,  at  the 
trial,  to  direct  only  exceptions  to  be  heard  in  the  first  instance, 
at  a  general  term,  this  case  must  be  heard  and  decided  on  the 
exceptions  only. 

This  action  was  brought  to  recover  damages  for  injuries  done 
to  the  plaintifi''s  grounds,  garden,  fruit  trees,  &c.,  by  water 
which  it  was  alleged,  was  turned  onto  the  plaintiff's  land  by  the 
construction  of  the  defendants'  rail  road,  and  it  was  also  claimed 
by  the  plaintiff,  that  the  water  got  into  the  cellar  of  her  brick 
house  and  greatly  injured  the  walls.  In  the  course  of  the  trial 
the  defendants'  counsel  took  several  exceptions  to  the  decisions 
of  the  judge  in  admitting  the  evidence  offered  by  the  plaintiff 
to  show  the  amount  of  the  injury  done  to  her  grounds,  garden, 
fruit  trees,  &c.  I  have  examined  these  exceptions,  and  am 
unable  to  discover  any  error  in  the  rulings  of  the  judge  on 
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these  subjects.  The  court,  among  other  things,  charged  the 
jury  that  the  rule  of  damages  in  this  class  of  cases  was  the 
difference  between  the  value  of  the  plaintiff's  premises  before 
the  injury  happened,  and  the  value  immediately  after  the  injury, 
taking  into  the  account  only  the  damages  which  had  resulted 
from  the  defendants'  acts.  To  this  part  of  the  charge  the  de- 
fendants' counsel  excepted.  This  part  of  the  charge,  as  a  gen- 
eral proposition,  is  unexceptionable.  It  called  upon  the  jury 
to  decide,  in  the  most  practicable  way  they  could,  the  real 
injury  done  to  the  plaintiff's  property  by  the  conduct  of  the 
defendants  complained  of,  which  was  the  question  before  them,' 
but  it  applied  to  all  the  property  alleged  to  have  been  injured, 
and  all  the  injury  done.  The  defendants'  counsel,  probably  in 
order  to  obtain  from  the  judge  more  specific  and.  particu- 
lar directions,  in  regard  to  the  injury  claimed  to  have  been 
done  to  the  house,  '^  requested  the  court  to  charge,  that  it  was 
the  duty  of  the  plaintiff,  if  the  water  in  the  cellar  was  caused 
by  the  flooding  of  the  garden,  to  construct  a  drain  from  the 
cellar;  and  that  if  the  injury  to  the  house  was  occasioned  by 
suffering  the  water  to  remain  in  the  cellar  beyond  a  reasonable 
time  for  the  construction  of  such  drain,  the  plaintiff  would  not 
be  entitled  to  recover  for  such  injury."  The  court  declined  to 
charge  as  requested.  The  judge  was  right  in  declining  to  state 
any  particular  means  which  it  was  the  duty  of  the  plaintiff  to 
have  used,  to  get  the  water  out  of  her  cellar,  whether  a  drain, 
pumps  or  buckets.  She  was  bound  to  use  reasonable  care, 
skill  and  diligence,  adapted  to  the  occasion,  to  save  her  house 
from  being  injured  by  the  water,  notwithstanding  it  came  onto 
her  premises  by  the^  fault  or  negligence  of  the  defendants,  or 
tk  suffer  the  loss  herself.  On  this  subject  the  judge  did  charge 
the  jury  that  the  plaintiff,  after  the  water  was  in  her  cellar,  was 
bound  to  use  ordinary  care  and  diligence  to  prevent  the  house 
being  injured  thereby,  and  07ily  ordinary  care  and  diligence. 
That  if  the  damages  to  the  house,  complained  of,  or  any  part 
thereof^  resulted  from  a  neglect  to  use  such  care  and  diligence, 
for  the  damages  thus  resulting^  the  defendants  were  not  liable. 
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The  defendants'  counsel  excepted,  both  to  the  refuftal  and  %o 
the  charge,  as  above  stated. 

With  great  and  sincere  deference  to  the  ruling  of  the  learned 
justice  who  presided  at  the  trial  of  this  action,  this  part  of  his 
charge  appears  to  me  to  be  deficient  in  the  perspicuity  and  def- 
initeness  so  desirable  in  a  statement  of  a  rule  of  law  givea 
to  a  jury,  as  a  guide  on  an  important  and  somewhat  intricate 
question  of  fact.  The  terms  used  by  the  judge,  both  to  define 
and  limit  the  duty  of  the  plaintiff,  in  the  use  of  means  to  pre- 
Tent  her  own  house  being  injured  by  the  water^  after  it  got 
into  her  cellar,  were  ordinary  care  or  diligence.  He  said 
she  was  bound  to  use  ordinary  care  and  diligence  for  that  pur- 
pose, and  only  ordinary  care  and  diligence.  The  phrase 
"  ordinary  care  or  diligence,"  is  used  in  a  technical  sense  in 
the  law  of  bailments,  to  express  the  degree  or  measure  of  re- 
sponsibility assumed  by  a  bailee  who  participates  with  the  bailor 
in  the  benefits  of  the  bailment.  It  is  defined  by  Judge  Story 
to  be  ''  that  degree  of  diligence  which  men  in  general  exert  in 
respect  to  their  own  concerns;"  or,  he  says,  '4t  may  be  said  to 
be  the  common  prudence  which  men  of  business  and  heads  of 
families  usually  exhibit  in  afiiairs  which  are  interesting  to  them." 
{Story  on  Bailments^  h  11.) 

The  term  ordinary  care  or  diligence,  when  appropriately 
used  in  its  technical  sense,  is  somewhat  indefinite  and  uncer- 
tain, owing  to  the  nature  of  the  subject  to  which  it  is  applied ; 
but  the  danger  of  misunderstanding  or  misapplying  it,  will  be 
increased  by  using  it  without  its  definition  in  connection  with 
a  subject  to  which  it  has  no  relation.  It  is  not  improbable.that 
a  jury,  who  are  not  presumed  to  know  the  technical  meaning 
of  the  term  ordinary  care  or  diligence,  might  understand  a 
judge  who  instructed  them  that  a  party,  in  a  given  case,  was 
"  bound  to  use  that  degree  of  diligence  which  men  in  general 
exert  in  respect  to  their  own  concerns,"  or  to  exercise  that 
'^common  prudence  which  men  of  business  and  heads  of  families 
usually  exhibit  in  affairs  which  are  interesting  to  them,"  as 
giving  a  different  instruction  from  the  one  who  should  tell  them 
simply  that  the  party  was  "  bound  to  use  ordinary  care  and 


ERIE-JANUARY,  1857.  277 


Chase  ^.  Now  York  Central  Rail  Road  Company. 

diligence,  and  only  ordinary  care  and  diligence ;"  and  yet  it  is 
probable  that  the  learned  judge,  in  this  case,  meant  the  same 
thing.  But  the  question  is  what  did,  or  might,  the  jury  under- 
stand from  the  charge,  in  the  case  to  which  they  were  to  ap- 
ply it?  It  appears  to  me  that  the  principal  error  in  the  charge 
under  consideration,  if  any,  was  in  applying  the  rule  of  "  ordi- 
nary care  and  diligence"  to  the  case  before  the  court,  and 
making  it  both  the  measure  and  limit  of  the  plaintiff's  right  of 
recovery.  I  cannot  perceive  that  tho  rule,  as  a  legal  principle, 
had  any  thing  to  do  with  the  case.  There  was  no  contract, 
express  or  implied,  on  which  to  base  it.  The  case  assumed  that 
the  plaintiff's  house,  without  her  consent,  had  been  injured  by 
the  carelessness  or  negligence  of  the  defendants,  and  she  was 
entitled,  by  law,  to  be  remunerated  for  that  injury,  by  the  per- 
sons who  caused  it,  unless  she  contributed  to  bring  it  upon  her- 
self. It  was  unquestionably  the  plaintiff's  moral  duty,  while 
the  acts  which  occasioned  the  injury  were  in  progress,  to  make 
a  reasonable  use,  adapted  to  the  occasion,  in  good  faith,  of  all 
the  skill  and  means  in  her  power  to  prevent  or  diminish  the 
injury ;  but  I  do  not  know  that  she  was  under  a  perfect  moral 
or  a  legal  obligation  to  do  so,  or  that  she  could  properly  be  said 
to  be  bound  to  use  ordinary  care  and  diligence  in  the  per- 
formance of  that  duty,  and  that  no  more  was  required  of  her. 
After  the  causes  which  occasioned  the  injury  were  over,  and  the 
injury  was  done,  her  right  of  action  for  these  injuries  was  per- 
fect, and  her  damages  were  reduced,  or  might  have  been  re- 
duced, to  a  certainty.  She  still  owned,  occupied  and  possessed 
the  house,  and  might  amend  or  repair  it  when  and  how  she 
pleased.  Sho  owed  no  duty  to  the  defendants  on  that  subject, 
to  be  governed  by  ordinary  care  or  diligence ;  and  that  rule 
was  not  properly  referred,  to  on  that  occasion.  I  think  that  a 
new  trial  must  be  granted,  for  the  reasons  above  suggested, 
with  costs  to  abide  the  event. 

[Erik  Oen£ral  Term,  January  12,  1857.     Marvin^  Bowen  and  MuUett, 
Justioea.] 
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In  an  action  against  a  sheriff,  for  neglecting  to  collect  or  return  an  ezecation 
against  property,  although  the  measure  of  damages  which  the  plaintiff  is 
presumptively  entitled  to  recover,  is  the  amount  due  on  the  execution,  yet  the 
sheriff,  on  the  trial,  may  prove  that  the  defendant  had  no  property,  or  not  suffi- 
cient proprerty  out  of  which  he  could  have  satisfied  the  execution,  by  using  the 
diligence  required  of  him ;  which  proof  may  be  rebutted  by  the  plaintiff,  and 
thus  the  whole  question  as  to  what  damages  the  plaintiff  has  sustained  by 
the  neglect  of  duty  complained  of,  will  be  left  oi)en,  to  be  settled  by  the  jury. 

What  will  amount  to  a  i)ermission,  from  the  plaintiff's  attorney,  to  a  sheriff,  to 
retain  an  execution  in  his  hands  beyond  the  return  day,  for  the  purpose  of 
endeavoring  to  collect  the  amount ;  so  as  to'^afford  a  justification  to  the  sher- 
iff for  omitting  to  collect  the  debt  and  return  the  execution  within  the  time 
limited  by  law. 

THIS  was  a  motion  for  a  new  trial,  founded  on  exceptions 
taken  upon  the  trial  at  the  circuit.  The  action  was  brought 
against  the  defendant  as  sheriff  of  Saratoga  county,  for  not 
executing  and  not  returning  an  execution,  against  property,  de- 
livered to  him  to  collect.  On  the  trial  of  the  action  at  the 
circuit,  the  plaintiff  proved  a  judgment  in  his  own  favor  against 
the  Empire  State  Mutual  Insurance  Company  for  $758.35,  the 
roll  of  which  was  filed  and  the  judgiment  docketed  in  Niagara 
county  on  the  30th  of  October,  1854.  And  that  the  said  judgment 
was  also  docketed  in  Saratoga. county,  on  the  2d  day  of  Novem- 
ber, 1854.  It  also  appeared  that  an  execution,  in  the  usual 
form,  was  issued  on  the  said  judgment,  by  Chase  &  Farrell, 
the  attorneys  for  the  plaintiff,  directed  to  the  sheriff  of  Saratoga 
county,  dated  the  2d  day  of  November,  1854,  with  an  indorse- 
ment thereon,  directing  the  sheriff  to  levy  $758.36,  with  interest 
from  the  30th  day  of  October,  1854,  besides  his  fees  and  pound- 
age, and  to  return  the  said  execution  within  60  days  after  its 
receipt,  to  Niagara  county  clerk's  office.  It  was  admitted  by 
the  defendant  that  the  execution  was  received  by  him  on  or 
about  the  3d  day  of  November,  1854,  and  thereupon  the  plain- 
tiff rested. 

The  plaintiff  put  his  right  to  recover  on  the  ground  that  the 
defendant  had  neglected  to  levy  on  property  liable  to  the  exe- 
cution, as  he  might  have  done,  and  on  the  ground  that  he  neg- 
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lected  to  return  the  execution  in  60  days  after  its  receipt,  as  he 
ought  to  haye  done.  The  defense,  both  by  the  answer  and  the 
proof,  was  directed  to  those  two  grounds  respectively.  The 
first,  fourth  and  fifth  answers  alleged  that  the  defendant,  within 
the  life  of  the  execution,  levied  on  all  the  property  of  the  in- 
surance company  liable  to  the  execution,  which  came  to  his 
knowledge ;  and  in  the  second  and  third  answers,  the  defend- 
ant set  up  what  he  claimed  to  be  a  permission  of  the  plaintiff's 
attorneys  to  him,  to  retain  the  execution'  beyond  the  60  days, 
for  the  purpose  of  endeavoring  to  collect  it.  The  proof  tending 
to  establish  these  several  defenses,  so  far  as  it  was  presented 
by  the  exceptions,  and  considered  necessary  to  their  decision, 
is  referred  to  in  the  opinion  of  the  court. 

By  the  Court,  Mullstt,  J.  The  action  against  a  sheriff 
for  not  executing  and  returning  an  execution  delivered  to  him, 
according  to  its  command,  is  founded  on  the  statute.  (2  R.  S. 
440,  i  77.)  The  statute  makes  the  sheriff  liable  to  the  ag- 
grieved party,  for  the  damages  sustained  by  him,  but  the  form 
of  the  remedy,  and  the  facts  necessary  to  be  stated  in  the  decla- 
ration or  proved  on  the  trial,  are  not  set  forth.  In  the  case  of 
Stevens  and  others  v.  Rowe,  (3  Denio,  327,)  the  supreme  court 
held  that  an  action  on  the  ccise  was  the  appropriate  remedy, 
and  that  the  particular  grounds  of  damages  on  which  the  plain- 
tiff seeks  to  recover,  should  be  stated  in  the  declaration,  or  the 
plaintiff  should  not  be  permitted  to  prove  them  on  the  trial.  In 
the  case  of  Ledyard  v.  Jones,  decided  in  the  court  of  appeals, 
in  1852,  (3  Selden,  550,)  that  court  declined  to  sanction  the 
doctrine  which  made  it  necessary  for  a  plaintiff  in  his  declaration 
against  a  sheriff  for  not  returning  an  execution  according  to  its 
requirements,  to  state  the  particular  grounds  on  which  his  claim 
to  damages  is  founded;  and  also  refused  to  adopt  the  rule 
vrhich  allowed  a  sheriff,  ii^uch  a  case,  to  mitigate  the  damages 
claimed  by  the  plaintiff,  by  showing  that  the  defendant  in  the 
execution  still  has  property  out  of  which  it  may  be  collected ; 
and  decided  that  in  such  an  action,  prima  facie,  the  measure  of 
the  plaintifi^s  damage  is  the  amount  required  to  be  raised  by  the 
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execution  ;  but  that  the  sheriff  may  show  in  mitigation  of  these 
damages  that  the  defendant  in  the  execution  had  no  property, 
or  not  suflScient  property,  upon  which  he  could  have  levied  to  sat- 
isfy the  execution,  or  any  part  thereof.  By  the  rule  laid  down 
by  this  decision,  as  I  understand  it,  in  an  action  against  a  sheriff 
for  neglecting  to  collect  or  return  an  execution  against  property, 
although  the  presumptive  measure  of  damages  which  the  plain- 
tiff is  entitled  to  recover,  is  the  amount  due  on  the  execution, 
yet  the  sheriff  may  prove,  on  the  trial,  that  the  defendant  had 
no  property,  or  not  sufficient  property,  out  of  which  he  could  have 
satisfied  the  execution,  by  using  the  diligence  required  of  him, 
which  proof  may  be  rebutted  by  the  plaintiff,  and  thus  the 
whole  question  as  to  what  damages  the  plaintiff  has  sustained 
by  the  neglect  of  duty  complained  of,  is  flung  open  to  be  settled 
by  the  jury.  This  is  the  rule  under  which  this  action  was  tried. 
The  facts  relating  to  the  ability  of  the  insurance  company  to  pay 
the  execution  out  of  its  property,  t)iG  power  of  the  sheriff  to 
collet  it,  and  his  misconduct  in  that  respect,  were  put  in  issue 
by  the  pleadings  and  were  the  subjects  of  proof  on  the  triaL 
This  proof  was  submitted  to  the  jury,  and  I  see  no  reason  for 
the  defendant  to  complain  of  the  decisions  or  charge  of  the 
judge  in  reference  to  these  subjects. 

The  complaint  of  the  plaintiff  against  the  defendant  for  not 
returning  the  execution  within  60  days  after  its  receipt,  is  met 
by  an  allegation  on  the  part  of  the  defendant  that  after  his 
receipt  and  before  the  return  day  of  the  execution,  the  plain- 
tiff's attorneys  directed  him  to  do  certain  things  in  reference  to 
collecting  the  execution,  which  they  knew  could  not  be  per- 
formed within  its  life,  and  promised  that  for  the  delay  occasioned 
by  obeying  such  instructions  they  would  not  hold  him  respon- 
sible. The  proof  on  this  point  shows  that  on  the  18th  of  De- 
cember, 1854,  the  plaintiff's  attorneys  wrote  to  the  defendant, 
as  follows :  "  Dear  Sir,  Will  you  pirobably  be  able  to  collect 
the  amount  of  John  Humphrey's  execution  agt  Empire  State 
Mutual  Insurance  Company,  by  the  time  the  execution  runs 
out  ?  Mr.  Humphrey  is  owing  some  money,  and  he  wants  to 
know,  so  that  he  need  not  be  disappointed  in  relation  to  his 
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bnriness  matters.  Please  answer  the  abore,  and  much  oblige. 
Yonrs,  &c."  .That  on  the  2^th  of  December,  1854,  the  defend- 
ant answered  the  above  letter,  as  follows :  "  OentSj  Yonrs  of* 
the  18th  came  duly  t«  hand,  and  in  answer  to  the  probability 
of  collecting  the  execntion  against  the  Empire  State  Mutual 
Insurance  Company  by  the  Ist  of  January,  which  is  the  time 
the  sixty  days  expires,  I  do  not  think  that  I  can  get  it  by  that 
time,  but  the  secretary,  Mr.  Young,  jr.,  and  the  treasurer,  Mr. 
Pike,  say  that  they  will  pay  it  as  soon  as  possible,  but  will  not 
be  able  to  pay  it  as  soon  as  the  Ist  of  January.  Shall  I  retain 
the  execution  or  return  it  ?  I  will  act  your  pleasure."  To 
which  the  plaintiff's  attorneys  replied,  on  the  28th  of  December, 
1854,  as  follows:  "Dear  sir:  Yours  of  the  25th  is  received. 
You  have  of  course  levied  upon  the  safe  and  contents,  and  the 
personal  property  of  the  Empire  State  Mutual  Insurance  Com- 
pany. We  of  course  cannot  give  any  directions  which  will  in 
any  way  affect  our  lien  upon  the  property.  We  wish  you  to 
send  us  a  list  of  the  property  you  have  under  the  execution, 
and  if  you  should  advertise  it  for  sale,  send  us  word  before  you 
do  so,  th^t  we  may  make  arrangements  to  attend  the  sale.  As 
to  delay,  we  cannot  give  any  time  without  risking  our  lien  upon 
personal  property.  If  the  company  will  secure  our  claim,  we 
shall  be  willing  to  give  a  short  time  to  them,  though  our  client 
is  much  embarrassed  fer  the  want  of  the  money ;  but  we  are  not 
now  sufficiently  informed  to  give  any  promise.  Please  write  us 
on  the  receipt  of  this,  and  give  us  a  list  of  the  property  you 
have  levied  upon.  As  for  yourself,  all  we  want  is  for  you  to  do 
what  you  can  to  secure  our  debt,  and  to  get  it  as  fast  as  yon 
can.  You  cannot,  of  course,  give  us  the  notice  we  wish  and  sell 
within  the  life  of  the  execution.  We  shall  make  no  claim 
against  you  for  such  delay  in  returning  the  execution.  Besp. 
yours." 

The  60  days  in  which  the  sheriff  was  required  to  return  the 
execution,  by  the  indorsement  upon  it,  expired  on  the  2d  day 
of  January,  1855,  yet  the  plaintiff's  attorneys,  within  the  life 
of  the  execntion,  and  after  they  had  been  advised  by  the  de- 
fendant, that  it  was  not  probable  that  he  could  get  the  money 
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by  the  expiration  of  the  60  daySj  bat  that  the  secretary  and 
treasurer  of  the  insurance  company^assured  him  that  they  would 
pay  it  as  soon  as  possible^  wrote  to  the  defendant  as  sheriff, 
requesting  him  to  do  certain  things  in  reference  to  the  proceed- 
ings to  collect  the  execution,  which  they  knew^  and  acknowl- 
edged, must  require  him  to  retain  it  beyond  its  return  day,  and 
promised  to  make  no  claim  against  him  for  such  delay  in  re- 
turning the  execution.  And  also,  in  the  same  letter,  wrote  to 
the  defendant  that  all  "they  wanted  was  for  him  to  do  what 
he  could  to  secure  their  debt^  and  get  it  as  soon  as  he  couldP 
The  letter  containing  these  instructions  was  dated  at  Lockport, 
December  28,  1854,  and  according  to  the  time  occupied  in 
transmitting  the  letter  to  which  this  was  an  answer,  this  must 
have  been  received  by  the  defendant  before  the  return  day  of 
the  execution,  and  while  he  had  power  to  seize  property,  by 
virtue  of  the  execution,  if  such  seizure  was  desired  or  insisted 
upon  by  the  plaintiff*  But  it  is  diiBcult  to  conceive  how  the 
plaintiff's  attorneys  could  have  given  the  sheriff  more  direct 
permission  to  retain  the  execution  beyond  its  return  day ;  at 
least  long  enough  to  make  and  send  a  list  of  the  property  he 
had  under  the  execution,  at  any  time  within  its  life,  to  the 
plaintiff.  The  presumption  of  the  plaintiff's  attorneys  that  the 
defendant  had  levied  on  the  safe  and  contents,  and  personal 
property,  before  the  28th  of  December,  was  not  founded  on  any 
thing  that  the  defendant  had  said  or  written,  and  did  not  release 
him  from  his  duty  to  send  the  plaintiff's  attorneys  a  list  of  the 
property  ho  had  taken  under  the  execution,  even  though  it  may 
have  been  seized  on  the  last  day  of  its  life.  The  learned  judge 
therefore  erred,  under  the  circumstances  of  the  case,  in  charg- 
ing the  jury  that  the  several  letters  given  in  evidence  contained 
no  authority  to  the  defendant  to  hold  the  execution  beyond  the 
sixty  days,  and  that  the  defendant  was  therefore  bound  to 
return  the  execution  according  to  its  command.  It  is  almost 
equally  difficult  for  me  to  understand  the  latter  part  of  the  in- 
structions contained  in  the  letter  of  December  28,  in  any  other 
way  than  as  authorizing  the  sheriff  to  disregard  the  strict  direc- 
tions contained  on  the  execution,  and  to  do  what  he  could  to 
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^eure  the  plaintiff's  debt.  The  instructions  are  directed  to  the 
sheriff,  and  informed  him  that  all  that  was  wanted  of  him  was 
for  him  to  do  what  he  could  to  secure  the  plaintiff's  debt,  and 
get  it  as  soon  as  he  could.  This  was  certainly  a  modification 
of  the  directions  indorsed  on  the  execution,  which  required  the 
sheriff  to  levy  $758.35,  with  interest  from  the  SOth  day  of  Octo- 
ber, 1854,  besides  his  fees  and  poundage,  and  to  return  the  ex- 
ecution within  60  days  after  iCs  receipt ;  especially  as  that  in- 
struction was  given  within  five  or  six  days  of  the  expiration  of 
the  execution.  I  think  the  judge  erred  in  his  instructions  to 
the  jury  in  reference  to  this  point  too,  and  that  the  verdict 
must  be  set  aside  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

[Erie  Oeneral  Tebm,  Jaoaary  12,  1857.    Marvin^  Bowen  and  MvJUtt, 
JosticesJ 


MuNN  and  others  vs.  Barnum. 

A  person  selling  stock  to  be  delivered  at  a  future  day,  may  recover  the  price, 
TxpoQ  a  tender  to  the  pnrehaser  of  the  certificates  of  stock,  with  a  power  of 
attorney  to  transfer  the  same,  and  demand  and  refVisal  of  payment,  without 
an  actual  transfer  of  the  stock  into  the  name  of  the  purehaser ;  whore  the 
purchaser,  at  the  time  of  the  tender,  makes  no  objection  for  want  of  a 
transfer,  bat  rejects  the  stock  altogether,  and  refuses  payment  on  any  terms. 

APPEAL,  by  the  defendant,  from  a  judgment  rendered  on  a 
verdict  recovered  at  the  circuit.  The  action  was  to  re- 
cover damages  for  the  non-fulfillment  of  an  executory  contract 
by  which  the  defendant  agreed  to  purchase  from  the  plaintiffs 
223  shares  of  stock  in  a  corporation  called  "  The  Association 
for  the  exhibition  of  the  industry  of  all  nations."  The  stock 
was  to  be  delivered  within  six .  months  from  the  date  of  the 
agreement,  which  was  made  April  13,  1854.  The  defendant 
having  refused  to  accept,  and  pay  for,  the  stock,  at  the  ex- 
piration of  the  six  months,  and  after  the  commencement  of  this 
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action,  tbe  Bame  wa8  sold  at  the  board  of  brokers,  by  eonsent, 
and  brought  the  sum  of  $264.84.  By  the  agreement,  the  price 
of  the  stock  was  to  be  $71  per  share ;  but  in  case  any  soil 
should  be  commenced  by  any  person  against  the  crystal  palace 
association,  the  price  Tfas  to  be  reduced  to  $66  per  share.  Such 
a  suit  having  been  commenced,  the  plaintiffs  in  this  action  re* 
coYored  a  verdict  for  the  price  of  the  stock  at  the  latter  rate, 

• 
F.  B.  Cuttingj  for  the  appellant. 

C  (yCanor^  for  the  respondents. 

By  the  Court,  Roosevelt,  J.  On  the  13th  of  April,  1854, 
Barnum,  the  defendant,  agreed  to  purchase  of  the  plaintiffs, 
within  six  months  from  that  date,  223  shares  of  crystal  palace 
stock,  at  $71  per  share.  The  stock  having  subsequently  be- 
come nearly  worthless,  Barnum  refused  to  fulfill  his  engage- 
ment. Oh  the  trial  of  the  cause,  various  difficulties  were 
started,  which  being  overruled  by  the  judge,  a  verdict  was  ren- 
dered against  the  defendant  for  $15,234,  which  he  now  seeks 
to  set  aside. 

The  principal,  and  almost  the  only  question,  which  needs  to 
be  particularly  noticed,  relates  to  the  sufficiency  of  the  tender. 
Mr.  Bamum's  residence,  it  appears,  was  at  Bridgeport,  bat  his 
place  of  business  the  museum  in  the  city  of  New  York.  On 
the  last  day,  accordingly,  of  the  six  months,  the  defendants, 
who  had  notified  him  by  letter  four  days  before,  called  on  the 
defendant  at  his  office  in  the  museum.  They  found  there  a 
Mr.  Greenwood,  who  had  charge  of  the  office,  and  producing 
the  certificates  of  the  stock,  tendered  them  to  him.  He  replied 
that  Mr.  Barnum  was  out  of  town,  but  would  return  on  Mon- 
day; that  he,  Greenwood,  had  no  instructions  in  regard  to 
the  matter,  and  declined  to  accept  or  pay  for  the  stock.  Oa 
the  Monday  following  they  called  again,  and  seeing  Bamma 
personally  told  him  they  had  come  to  deliver  the  stock. 
His  reply  was,  that  he  had  foolishly  entered  into  the  agree^ 
ment,  relying  on  the  joint  responsibility  of  other  parties,  w1k> 
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had  since  backed  out,  (naming  Mr.  Watts  Sherman,)  and  that 
consequently  (without  stating  any  particular  objections)  he 
should  decline  doing  any  thing  more  than  the  law  would  com- 
pel him  to  do. 

He  now  says — and  it  is  the  only  point  I  deem  it  necessary 
specially  to  consider — that  to  make  a  good  tender,  the  plain* 
tiffs  "were  bound  to  have  transferred  and  placed  the  legal 
title  of  the  stock  in  the  defendant ;"  but  that  instead  of  doing 
so,  they  "required  him  to  pay  for  'the  same  on  receiving  the 
simple  scrip  certificates,  with  a  common  power  of  attorney  to 
transfer,  which  was  in  law  revocable,  (he  does  not  say  it  was  so 
in  terms,)  and  could  at  any  time  have  been  revoked  by  the 
plaintiffs  by  their  own  acts,  death,  or  otherwise." 

He  made  no  such  objection,  it  will  be  observed,  and  sug- 
gested no  such  preliminary,  when  the  stock  was  offered  to  him 
and  payment  demanded.  On  the  contrary  he  rejected  the  stock 
altogether,  and  refused  payment  on  any  terms.  His  defense, 
therefore,  now  set  up  is  in  an  afterthought.  It  has  no  merits, 
and  its  only  basis,  if  any,  is  purely  technical. 

Is  it,  then — ^for  that  is  the  question — an  unbending  rule  of 
law,  that  a  person  selling  stock,  on  a  valid  contract,  can  only 
recover  the  price  by  first  putting  the  stock  in  the  name,  and  of 
course  in  the  power  of  the  purchaser ;  and  that  too,  when  the 
purchaser,  at  the  time,  expresses  no  readiness  to  pay,  and  no 
desire  for  a  transfer  in  that  or  in  any  other  mode  7  The  answer 
to  such  a  question  is  involved,  as  it  seems  to  me,  in  the  mere 
gtatement  of  it.  Suppose  the  purchaser,  after  the  making  of 
the  transfer  by  tie  seller  on  the  books  of  the  corporation, 
should  refuse  to  pay,  what  would  be  the  seller's  remedy  ?  An 
injunction  would  no  doubt  be  granted;  but  of  what  avail 
would  that  remedy  be  against  a  second  bona  fide  purchaser,  to 
whom  the  party,  in  the  interval,  might  have  made  a  transfer 
for  full  value,  without  notice  ?  On  the  other  side,  where  was 
the  difficulty  in  exchanging  the  papers  simultaneously  with  the 
payment  ?  The  stock  was  transferable  on  the  books  of  the  com- 
pany by  the  holder  of  the  power  of  attorney ;  and  it  was  not 
transferable  by  the  giver  of  that  power  after  he  had  parted 
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with  the  certificate.  A  "  surrender  of  the  certificate"  was  by 
it  terms  indispensable  to  a  transfer  of  the  stock,  and  such  sur- 
render could  only  be  made  by  the  party  who  had  the  certificate  to 
surrender.  As  to  a  possible  revocation  of  the  power  by  death 
or  otherwise,  as  suggested  in  the  answer,  it  was  purely  imag- 
inary. A  power  coupled  with  an  interest  cannot  be  sa revoked ; 
and  when  it  comes  to  be  executed,  the  transfer,  if  necessary, 
relates  back  to  the  date  of  the  authority  under  which  it  was 
made.  The  answer  of  the  defendant,  as  already  stated,  in 
efiect  admits,  as  matter  of  fact,  a  tender  of  the  power  and  cer- 
tificate. Such  a  tender  of  stock,  in  my  judgment,  is  also  suf- 
ficient in  law  in  any  case,  but  especially  in  a  case  like  the 
present.  Technical  quibbles  are  not  to  be  encouraged.  They 
are  inconsistent  with  the  liberal  spirit  of  modern  times  and  of 
modern  legislation.  They  are  usually  unjust,  if  not  fraudulent, 
afterthoughts,  suggested  either  by  the  desire  of  evading  duty 
or  of  gaining  time.  "  Six,  nine  and  twelve  months"  (I  quote 
from  Barnum's  letter  of  the  10th  of  November)  was  the  proffered 
exaction  in  the  present  case.  The  defendant  at  one  period, 
seems  to  have  viewed  them  in  that  light  himself.  "  It  was,  he 
wrote,  with  sincere  regret^  that  he  felt  unexpectedly  compelled, 
in  accordance  with  the  advice  of  his  counsel,  (his  counsel,  I  im- 
agine, had  very  little  agency  in  the  matter,)  to  contest  the 
claim."  All  he  wanted  was  time.  Having  gained  that  by  the 
law's  delay — having  in  fact  gained  more  than  three-fold  what 
he  asked— he  would  no  doubt  sincerely  regret  should  he  now  be 
the  means  not  only  of  contesting,  but  of  defeating  the  pluntiff's 
claim. 

Judgment  for  the  plaintiff's  affirmed  with  costs. 

[New  Tork  General  Term,  Judo  6, 1857.    Roosevelt,  Mickdl  aad  Danm^ 
Justioes.] 
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In  an  action  upon  a  promissory  note  the  answer  set  up  the  defense  of  usury.  On 
the  trial  before  a  referee  the  usury  was  proved,  but  there  was  a  yarianco  be- 
tween the  proof  and  the  answer,  as  to  the  parties  to  the  usurious  contract.  The 
referee  having  reported  in  fiivor  of  the  plaintiff,  and  a  judgment  having  been 
entered  upon  the  report ;  held  that  leave  to  amend  the  answer,  so  as  to  make 
it  conform  to  the  facts  proved,  could  not  be  granted,  except  upon  the  terms  of 
the  defendant  consenting  that  the  judgment  should  stand  for  the  amount  ad- 
mitted to  be  due  the  plaintiff,  with  interest  and  costs. 

Sections  169, 170  and  171  of  the  code  relate  to  the  course  to  be  pursued  at  the 
trial  when  a  variance  is  alleged,  and  not  to  the  mode  of  proceeding  after 
judgment,  and  when  the  defendant  can  only  as  a  fkvor,  ask  for  an  amendment. 

Section  173  was  intended  mainly,  if  not  solely,  to  allow  amendments  in  order  to 
sustain  a  judgment ;  not  for  the  purpose  of  reversing  it. 

APPEAL  by  the  plaintiff  from  an  order  allowing  an  amend- 
ment of  the  defendants'  answer,  to  conform  it  to  the  facts 
found  by  the  referee,  and  ordering  a  new  trial  before  the  same 
referee.  The  action  was  upon  a  promissory  note.  The  defense 
set  up  in  the  answer  was  usury.  The  usury  was  proved.  There 
was  a  variance  between  the  proof  and  the  answer  as  to  the  par- 
ties to  the  usurious  contract.  The  referee  was  of  opinion  that, 
as  referee,  he  could  not  disregard  the  variance,  nor  could  he 
allow  the  answer  to  be  amended.  He  found  the  facts  specially, 
and  reported,  on  the  above  grounds,  in  favor  of  the  plaintiff,  upon 
which  report  judgment  for  the  plaintiff  was  entered.  The  de- 
fendants moved,  under  section  173  of  the  code,  for  leave  to  con- 
form the  answer  to  the  facts  proved  and  found  by  the  referee, 
and  for  such  other  relief  consequent  upon  such  amendment  as 
the  court  might  deem  it  proper  to  grant.  Upon  the  hearing  of 
the  motion  the  court  made  an  order  allowing  the  defendants  to 
amend  their  answer  so  as  to  conform  it  to  the  facts  found  by 
the  referee,  and  opening  the  said  judgment  for  the  purpose  of 
allowing  such  amendment,  and  granting  a  new  trial  before  the 
referee,  and  continuing  the  judgment  and  execution  as  security 
until  further  order,  but  staying  all  proceedings  thereon  until 
such  farther  order.  The  terms  of  the  amendment  were  the  pay* 
ment  of  the  costs,  amounting  to  $87.  From  this  order  the 
plaintiff  appealed. 
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E.  4*  E.  F.  Brown,  for  the  plaintiff. 

C  A.  Seward,  for  the  defendant. 

Sy  the  Court,  Mitchell,  P.  J.  The  defendant  pleaded 
usury,  and  the  referee  before  whom  the  cause  was  tried  was  of 
opinion  that  there  was  such  a  variance  between  the  usury  alleged 
in  the  answer  and  that  proved  that  he  must  disregard  it.  If  he 
was  wrong  in  this  there  was  no  need  of  any  amendment,  and  the 
defendant's  mode  of  relief  should  have  been  an  appeal  from  the 
judgment  entered  on  the  referee's  report  It  must  be  assumed, 
on  this  motion,  that  the  referee  was  right.  The  defendant 
moved  to  amend  his  answer,  after  the  report  was  made  by  the 
referee,  and  judgment  entered  on  the  report.  The  court  below 
allowed  such  amendment  to  be  made,  and  the  judgment  to  be 
opened  for  that  purpose,  on  the  defendant's  paying  $S7  as  costs. 

Catlin  V.  Ounter.  (1  Kernan,  368,)  holds  that  variances  be- 
tween the  proof  and  the  allegations  are  to  be  disregarded  cU  the 
trial,  as  much  in  usury  cases  as  in  any  others.  Bat  that  de- 
cision was  there  stated  to  be  contrary  to  what  the  law  formerly 
was,  and  to  arise  from  the  code,  §§  169, 170,  171.  Those  sec- 
tions relate  to  the  course  to  be  pursued  at  the  trial  when  a  vari- 
ance is  alleged,  and  not  to  the  mode  of  proceeding  after  judg- 
ment, and  when  the  defendant  can  only  as  a  favor,  ask  for  an 
amendment.  Section  173  applies  to  the  last  case.  It  is  that 
the  court  fnay^  before  or  q/]?«' judgment,  in  furtherance  of  just- 
ice and  on  such  terms  as  may  be  proper,  amend  any  pleading  in 
certain  cases,  "  or  when  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense,  by  conforming  the  pleading  or 
proceeding  to  the  facts  proved."  This  section  was  intended 
mainly  (if  not  solely)  to  allow  amendments  so  as  to  sustain  k 
judgment ;  not  for  the  purpose  of  reversing  it.(a)  But  if  it 
allows  an  amendment  even  in  the  last  class  of  cases,  it  leaves  it 
to  the  discretion  of  the  court  when  to  allow  it  and  when  not* 
And  that  discretion  is  to  be  exercised  in  furtherancse  ofjusticej 
and  on  such  terms  as  may  be  proper.  The  language  is,  ^  the 
(a)  Englis  v.  rumiss,  (3  JLb.  Rep.  82.) 
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court  fTUiy,"  not  as  in  section  169,  ''  no  variance  shaU  be  deem^ 
ed  material,"  nor  as  in  section  171,  ^'  it  shall  not  be  deemed  ft 
case  of  variance." 

The  case  of  Catlin  v.  Ounier  acknowledges  that  the  law  had 
not,  prior  to  the  code,  deemed  it  in  furtherance  of  justice  to  al- 
low a  party  to  defeat  a  recovery  for  the  amount  actually  due,  by 
the  defense  of  usury,  unless  he  made  his  allegations  conform 
exactly  to  the  proof,  and  changes  that  rule  only  as  to  trials.  It 
also  notices  that  in  that  case  the  defendant  was  not  applying  for 
an  indulgence  as  he  is  here.  The  same  distinction  was  recog- 
nized, in  effect,  in  Sehermerhom  v.  Tke  American  Trust  and 
Banking  Company^  decided  in  the  court  of  appeals,  during  the 
last  year. 

In  Wager  v.  Stickle^  (3  Paige^  408,)  the  chancellor,  after 
showing  that  a  default  was  satisfactorily  accounted  for,  and  that 
it  was  a  matter  of  course  to  permit  the  defendants  to  make  the 
defense  on  equUMe  terms,  added,  *^  but  as  the  order  to  take  the 
bill  as  confessed  is  technically  regular,  they  cannot  be  permitted 
to.  insist  on  any  grounds  of  defense  which  are  in  the  nature  of  a 
penalty  or  forfeiture.  They  will  not,  therefore,  be  let  in  to  a 
defense  of  usury,  so  as  to  deprive  the  complainant  of  the  amount 
actually  due,  with  legal  interest  thereon."  Here,  too,  the 
plaintiff  is  strictly  regular,  and  the  defendant  asks  a  favor  in 
the  discretion  of  the  court  to  give  or  refuse,  but  whicfa,  when 
granted  in  the  exercise  of  that  discretion,  can  be  granted  only 
"  in  furtherance  of  justice,  and  on  such  terms  as  may  be  prefer." 
It  would  be  clearly  against  all  the  ideas  of  justice  as  entertained 
by  the  chancellor,  to  allow  this  defense  to  a  party  asking  a  fii- 
vor,  on  any  other  terms  than  such  as  are  above  stated. 

The  order  should  be  modified,  so  that  the  motion  be  denied  i^ 
on  the  defendant  consenting  that  judgment  remain  for  the  amount 
admitted  to  have  been  due,  with  interest  thereon  and  costs,  the 
plaintiff  consents  to  modify  the  judgment  accordingly.  If  the 
defendant  does  not  consent,  the  motion  to  be  denied  absolutely. 
Neither  party  is  to  have  costs  on  this  appeal. 

[Nrw  York  General  Term,  Jane  6, 1857.  MiicheU^  Roosevelt  and  PeaJbody^ 
Justices.] 
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White  and  others  vs.  Hackett  &  Schenck:. 

When  a  special  partnership  becomes  insolvent^  and  application  is  made  by  cred^ 
itors  for  an  injunction  and  receiver,  a  special  partner  is  entitled  to  come  in 
and  claim  as  a  creditor  of  the  partnership,  and  to  receive  a  dividend  out  of 
the  assets  thereof,  pro  ra4a  with  the  other  creditors. 

APPEAL  from  an  order  made  at  a  special  term.  The  ac^ 
tion  was  commenced  by  the  plaintiffs,  who  were  co-partners, 
as  creditors  of  the  limited  partnership  doing  business  under 
the  name  of  Edward  T.  Hackett,  in  the  city  of  New  York,  on 
behalf  of  themselves  and  of  all  others,  creditors  of  the  said 
limited  partnership,  who  should  unite  with  them  therein,  or 
who  should  come  in  and  prove  their  debts  under  the  judg- 
ment to  be  made  therein,  to  restrain  the  defendants  from  dis- 
posing of  the  property  and  effects  of  the  partnership ;  for  the 
appointment  of  a  receiver ;  and  to  have  the  effects  of  the  part- 
nership distributed  among  all  the  creditors  ratably^  except  the 
special  partner.  The  complaint  set  forth  the  formation  of  the 
limited  partnership  between  the  defendant  Edward  T.  Hackett, 
as  general  partner,  and  the  defendant  John  W.  Schenck,  as 
special  partner,  on  the  8d  day  of  January,  18&4,  pursuant  to 
the  statute,  to  continue  for  three  years,  and  that,  after  the 
formation  thereof,  said  partnership  commenced  and  had  ever 
since  continued  to  transact  business  in  the  city  of  New  York ; 
that  the  limited  partnership  of  the  defendants  had,  at  different 
times,  become  indebted  to  the  plaintiffs  in  various  sums,  for 
money  lent,  goods  sold  and  delivered,  &c. ;  and  that  there  were 
other  persons  and  firms  to  whom  and  to  which  said  limited 
partnership  was  indebted  ;  that  the  partnership  was  insolvent 
and  unable  to  pay  its  debts ;  that  the  plaintiffs  had  proposed 
to  the  general  partner,  but  he  had  refused  or  neglected  so  to 
do,  to  place  the  effects  of  the  partnership  in  the  hands  of  a  proper 
and  responsible  trustee,  to  be  distributed  among  the  creditors 
of  the  partnership,  other  than  the  special  partner,  ratably  ia 
proportion  to  the  amount  of  their  debts,  either  due  or  to  become 
duC;  and  the  special  partner  had  refused  to  assent  to  such  dia« 
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position.  The  complaint  prayed  the  judgment  of  the  court 
that  the  assets  and  effects  of  the  partnership  be  distributed 
among  the  plaintiffs,  and  all  the  other  creditors  of  the  limited 
partnership,  excepting  the  said  special  partner,  who  should 
come  in  and  prove  their  debts,  &c.,  for  an  injunction,  and  the 
appointment  of  a  receiver,  and  for  other  or  further  relief,  or 
both.  The  defendant  Hackett  did  not  put  in  any  answer  to 
the  complaint.  The  defendant  Schenck  put  in  an  answer  ad- 
mitting the  formation  of  the  special  partnership,  and  that  he 
was  the  special  partner  therein.  He  also  admitted  that  the 
plaintiffs  were  creditors  of  said  firm,  as  alleged  in  the  com* 
plaint ;  and  that  said  firm  was  largely  indebted  to  divers  per- 
sons and  was  insolvent.  The  defendant  also  alleged,  that  to 
meet  the  urgent  wants  of  the  general  partner  in  conducting  the 
business  of  the  firm  he,  the  defendant,  loaned  to  him,  the  said 
general  partner,  various  sums  of  money  from  time  to  time, 
amounting  in  the  aggregate,  including  interest,  to  $8,409.80; 
and  he  claimed  that  he  was  a  creditor  of  said  firm  to  that 
amount,  for  money  loaned.  And  he  prayed  that  in  all  distri- 
butions of  the  funds  or  assets  of  said  firm,  the  receiver  to  be 
appointed  might  be  directed  to  pay  to  him  his  proper  dividend 
pro  raiOj  with  the  other  creditors  of  said  firm,  out  of  the  assets 
thereof,  and  on  the  amount  so  loaned  by  him  with  in  teres  t^  and 
his  costs  in  this  action. 

The  judge,  at  special  term,  decided  against  the  claim  of  the 
special  partner,  and  the  latter  excepted  and  appealed  from  the 
decision. 

W.  H.  AntkoTif  for  the  appellant. 

C.  Van  Santvoord,  for  the  respondents. 

By  the  Court,  Davies,  J.  The  question  presented  for  con- 
sideration in  this  case  is,  whether  a  special  partner  can  come 
in  and  claim  as  a  creditor  of  the  partnership,  until  all  the  other 
creditors  are  paid«  I  think  he  can ;  and  that  such  was  the 
veight  of  authority  previous  to  the  late  act  of  the  legisla- 
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ture.(a)    Viewing  that  act  as  bat  declaratory  of  the  law,  the 
judgment  of  the  special  term  should  be  reversed. 

Such,  at  any  rate,  is  the  will  of  the  law-making  power ;  and 
that  is  obligatory  upon  us. 

Judgment  accordingly. 

[New  Tork  Oensral  Term^  Jane  6, 1857.    MiicheU,  RooseveU  and  Dalies, 
Justices.] 

(a)  i  B.  S.  768^  TiUe  rstoUTe  to  limited  pvteenbips. 


Bush,  administrator  &c.,  vs.  Hibbard. 

H.  drew  a  draft  upon  McB.  as  follows :  "  On  demand  after  date  deliver  to  the 
Glider  of  J.  A.  B.  one  hundred  fi^ross  of  inlaid  mosaic  knobs  worth  flye  dollan 
per  gross,  and  charge  same  to  the  account  of"  &c.  Underneath  this  order  was 
the  following  guaranty,  signed  by  H.  the  drawer :  "  For  and  in  condderatMHi 
of  one  dollar  to  me  in  hand  laid,  receipt  whereof  is  hereby  acknowledged,  I 
guarantee  the  delivery  of  the  above  knobs  as  per  order  to  Mr.  B.  as  per  agree- 
ment with  Mr.  McB."  This  order  was  accepted  *by  McB.  On  the  same  day, 
H.  gave  to  B.  a  receipt  in  these  words :  "  Received,  New  Tork,  April  8, 1S4G, 
ih)m  A.  McB.  his  acceptance  of  a  draft  on  demand  for  one  hundred  gross  of 
mosaic  inlaid  knobs,  which  I  promise  to  deliver  to  J.  A.  B.  or  his  order,  upon 
his  ceasing  to  transact  business  fbr  said  McB.  according  to  an  agreement  bear- 
ing even  date  herewith,  and  upon  the  finding  any  balance  due  the  said  B.  fit>m 
the  said  McB.,  according  to  the  tenor  of  said  agreement"  In  an  action 
brought  by  the  administrator  of  B.  against  H.  to  recover  possessioD  of  the 
draft,  acceptance  and  guaranty,  the  complainant  alleging  a  demand  and  refu- 
sal ;  it  was  held^ 

1.  That  the  draft  and  guaranty  fbrmed  but  one  undertaking  on  the  part  of  H.. 
viz :  that  McB.  should  deliver  to  B.  on  demand  100  gross  of  knobs  at  S5  per 
gross;  and  that  if  McB.  did  not  deUrer  the  knobs,  or  any  pari  thereof;  H. 
should  make  up  the  deficiency. 

2.  That  H.Vi  agraanent  to  deliver  to  B.  the  draft  and  goanuity  on  ih»  cenatioii 
of  the  businesa  and  the  finding  a  balance  due  firom  McB.  to  B.  did  not  in  any 
degree  extend  his  liability ;  it  being  but  an  engagement  on  his  part  that  on 
the  happening  of  those  contingencies  B.  should  be  put  in  possession  of  the 
■ecnrftfes,  and  be  at  liberty  to  enfbroe  any  daima  he  might  hare  on  H.  t^ 
leaMm  of  theoL 
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8.  That  H.  having  refused  to  deliver  the  draft  and  guaranty,  on  demand,  the  value 

thereof  to  B.  was  the  rule  of  damages. 
4.  That  upon  McB.'s  delivering  to  B.  certain  substituted  articles  in  the  place  of 

the  knobs,  and  B.'s  acceptance  thereof,  the  engagement  of  H.  was  complied 

with,  and  there  could  therefore  be  no  recovery  against  him  upon  the  draft  and 

guaranty. 
6.  That  consequently  B.  had  sustained  no  damage  by  the  reAisal  of  H.  to  deliver 

to  him  the  draft  and  guaranty  on  demand. 

ON  tbe  8th  of  April,  1846,  the  defendant  drew  a  draft  on 
McBurth,  which  was  accepted  by  him,  as  follows :  "  On 
demand  after  date  deliver  to  the  order  of  John  A.  Bush  one 
hundred  gross  of  inlaid  mosaic  knobs,  worth  five  dollars  per 
gross,  and  charge  same  to  the  account  of,  respectfully,  T.  B. 
Hibbard."  Underneath  such  order,  and  as  forming  a  part  thereof, 
was  the  following :  "  For  and  in  consideration  of  one  dollar  to 
me  in  hand  paid,  receipt  whereof  is  hereby  acknowledged,  I 
guarantee  the  delivery  of  the  above  knobs  as  per  order  to  Mr. 
Bush,  as  per  agreement  with  Mr.  McBurth.  T.  B.  Hibbard." 
On  the  same  day  the  defendant  gave  to  Bush  a  receipt  in  these 
words:  "Beceived,  Newport,  April  8,  1846,  from  Augustus 
McBurth,  his  acceptance  of  a  draft  on  demand  for  one  hundred 
gross  of  mosaic  inlaid  knobs,  which  I  promise  to  deliver  to  John 
A.  Bush,  Esq.  or  his  order,  upon  his  ceasing  to  transact  business 
for  said  McBurth,  according  to  an  agreement  bearing  even  date 
herewith,  and  upon  the  finding  any  balance  due  the  said  Bush 
from  the  said  McBurth,  according  to  the  tenor  of  said  agree- 
ment." This  suit  was  brought  to  recover  the  possession  of  the 
said  draft,  acceptance  and  guaranty ;  the  complaint  alleging  de- 
mand and  refusal  of  the  defendant,  and  claiming  $700  damages 
by  reason  of  such  refusal. 

Afiter  the  cessation  of  the  business  between  Bush  and  Mc- 
Burth an  accounting  was  had  between  them,  and  a  balance  found 
due  Bosh  of  $541.26.  The  cause  was  referred  to  Wm.  Bliss, 
Esq.  referee,  and  he  reported  in  favor  of  the  plaintiff  to  the 
amount  mentioned  in  the  draft,  being  $500  and  interest.  From 
the  judgment  entered  on  his  report  an  appeal  was  taken  by  the 
defendant 
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H.  B.  CmvleSj  for  the  appellant. 

W.  S.  Searsj  for  the  respondent. 

By  the  Court,  Da  vies,  J.  The  referee  clearly  erred  in  the 
view  he  has  taken  of  the  engagement  of  the  defendant.  The 
draft  and  guaranty  form  but  one  undertaking  on  his  part — that 
McBurth  shall  deliver  to  Bush  on  demand  one  hundred  gross 
of  knobs,  at  $5  per  gross.  If  McBurth  did  not  deliver  the 
knobs  or  any  part  thereof,  then  by  the  terms  of  the  draft  and 
guaranty  the  defendant  was  to  make  up  the  deficiency.  His 
agreement  to  deliver  to  Bush  the  draft  and  guaranty  on  the  ces> 
sation  of  the  business,  and  the  finding  a  balance  due  from  Mc- 
Burth to  Bush,  does  not  in  any  degree  extend  his  liability.  It 
is  but  an  engagement  on  his  part,  that  on  the  happening  of 
those  contingencies  Bush  shall  be  put  in  possession  of  those  se- 
curities, and  be  at  liberty  to  enforce  any  claims  he  may  have  on 
the  defendant  by  reason  of  them.  The  defendant  having  refused 
to  deliver  them  on  demand,  the  value  of  them  to  the  plaintiff 
became  the  rule  of  damages  in  this  case.  It  becomes,  therefore, 
necessary  to  ascertain  what,  if  any  things  could  the  plaintiff  re- 
cover against  the  defendant  upon  the  draft  and  guaranty.  We 
have  seen  by  it,  that  the  defendant  became  responsible  that 
McBurth  should  deliver  to  Bush  on  demand  100  gross  of  knobs, 
of  the  value  of  $5  per  gross. 

The  testimony  clearly  shows  that  McBurth  did  deliver  a  por- 
tion of  the  knobs,  and  that  for  the  residue  Bush  agreed  to  accept 
and  did  accept  and  receive  from  McBurth  '^  quartette  tops,  light 
stand  tops,  and  checker  board  tops  in  lieu  of  the  knobs  named  in 
the  contract."  Bush  waived  the  agreement  for  the  delivery  of 
the  knobs,  and  took  other  articles  as  a  substitute  therefor. 
This  it  was  entirely  competent  for  him  to  do,  and  on  McBurth's 
delivery  to  him  and  his  acceptance  of  the  substituted  articles, 
the  engagement  of  the  defendant  was  complied  with.  There 
could  therefore  be  no  recovery  against  the  defendant  upon  the 
draft  and  guaranty,  and  it  follows  that  the  plaintiff  has  sustain- 
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ed  no  damage  by  the  refusal  of  the  defendant  to  deliver  to  him 
on  demand  the  draft  and  guaranty. 

The  plaintiff's  right  to  demand  the  draft  and  guaranty  from 
the  defendant  by  the  tenor  of  the  receipt  of  April  8,  1846,  did 
not  accrue  until  the  finding  of  a  baKince  duo  to  Bush  from  Mc' 
Burth.  This  was  not  ascertained  until  the  accounting  which 
took  place  between  them  on  the  16th  June,  1849.  The  suit  in 
the  common  pleas  was  commenced  before  such  settlement  and 
adjustment  took  place  and  balance  ascertained. «  Consequently 
it  was  premature,  and  the  rights  of  the  parties  could  not  be  passed 
upon  by  that  court.  The  referee  therefore  properly  held  that 
that  suit  was  no  bar  to  the  present  action. 

The  report  of  the  referee,  and  the  judgment  thereon,  must  be 
set  aside  and  a  new  trial  granted ;  costs  to  abide  event. 

[New  Tork  General  Term,  Jane  6, 1857.  Roosevelt^  MitcheU  and  Davies, 
Justices.] 


Wilson  vs.  Mathews. 

In  an  action  to  recorer  damages  for  an  unlawful  conversion  of  the  plaintiff's 
property,  the  rule  of  damages  is,  the  highest  value  of  the  property  at  any 
time  between  the  act  of  conversion  and  the  day  of  trial.  Roosevelt,  J., 
dissented. 

In  such  an  action  the  plaintiff  cannot  recover  as  special  damages  the  costs  and 
expenses  of  an  unsuccessful  suit  against  a  person  to  whom  the  defendant  had 
delivered  the  property. 

rpHE  plaintiff,  in  1851,  residing  in  Niagara  county  in  this 
A  state,  forwarded  to  the  defendant,  residing  at  Oswego, 
■wheat  to  be  by  him  forwarded  to  Moore,  Tibbitts  &  Co.  of 
Troy.  The  defendant  did  not  forward  all  that  he  received, 
but  sent  700  bushels  and  89  pounds  to  one  Nason.  The  plain- 
tiff called  on  the  defendant  for  the  wheat  thus  converted,  and 
the  defendant  stated  that  he  had  sent  the  same  to  Heniy 
Nason,  of  this  city.     Thereupon  the  defendant  assigned  and 
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delivered  to  the  plaintiff  the  bill  of  lading  for  said  wheat,  and 
an  order  on  Nason  to  pay  over  to  the  plaintiff  the  proceeds  of 
the  wheat.  Nason,  on  demand,  declined  either  to  deliver  the 
wheat  or  pay  over  the  proceeds;  whereupon  the  plaintiff  com- 
menced a  suit  in  the  superior  court,  against  Nason,  and  such 
proceedings  were  had  therein,  that  judgment  was  rendered  for 
the  defendant.  On  the  21st  of  July,  1854,  the  plaintiff  paid 
the  defendant's  costs  in  that  court,  amounting  to  $234.99,  and 
his  own  costs  therein,  being  $501.47 ;  the  total  $786.46.  The 
plaintiff  thereupon  commenced  his  action  in  this  court,  and 
claimed  to  recover  of  the  defendant  the  highest  price  which 
said  wheat  had  attained  since  the  conversion  thereof,  being 
$2.75  a  bushel,  and  amounting  to  the  sum  of  $1986.87 ;  and 
claimed  to  recover  as  special  damage,  the  costs  and  expenses  in 
the  suit  in  the  superior  court,  brought  against  Nason. 

A  verdict  was  taken  at  the  circuit,  for  the  whole  sum  claimed 
by  the  plaintiff,  subject  to  adjustment  by  this  court,  or  to  ren- 
der judgment  for  the  defendant,  as  the  court  should  be  advised. 

H,  H.  Stuart,  for  the  plaintiff. 

Jos.  Humphrey,  for  the  defendant. 

Davies,  J.  The  main  point  in  controversy  between  the  par- 
ties is,  what  is  the  rule  of  damages  to  be  adopted  in  this  case? 
The  plaintiff  contends  that  the  true  rule  is  the  highest  price 
cf  the  article  converted,  at  any  time  between  the  act  of  conver- 
sion and  the  time  of  trial ;  while  the  defendant  contends  that 
the  rule  is,  the  value  of  the  article  converted,  at  the  time  of 
conversion. 

The  rule  as  contended  for  by  the  plaintiff,  is  certainly  that 
which  has  been  laid  down  by  the  highest  court  of  this  state  as 
applicable  to  a  refusal  of  a  bank  to  permit  a  transfer  of  stock, 
to  which  the  party  was  entitled.  {Cam.  Bank  of  Buffalo  v. 
Kortright,  22  Wend.  386.)  And  the  court  adopt  this  rule  on 
the  authority  of  West  v.  Wentworth,  (3  Cowen,  82,)  where 
that  court  adopted  the  rule  laid  down  by  Judge  Grose,  in  X 


NEW  YORK-JUNE,  185Y.  297 


Wilson  u,  Mathows. 


JEtut,  211,  that  ''  the  true  measure  of  damages  in  all  these 
cases  is  that  which  will  indemnify  the  plaintiff  for  the  breach." 

The  case  of  West  v.  Wentwcrth,  was  an  action  on  a  note 
payable  in  specific  articles,  not  delivered.  And  it  was  held  that 
the  measure  of  damages  was  the  highest  price  of  those  articles 
at  any  time  betwen  the  note's  falling  due,  and  the  time  of  trial. 
The  case  in  8  East,  was  an  action  upon  a  contract  to  replace 
a  quantity  of  stock  on  a  given  day,  and  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  highest  value  of  the  stock 
as  it  stood  at  the  time  of  the  trial,  and  not  its  value  on  the  day 
when  it  should  have  been  delivered.  Grose,  J.,  in  addition  to 
the  remark  quoted  above,  says,  "  If  the  defendant  neglect  to 
replace  the  stock  on  the  day  appointed,  and  the  stock  after- 
wards rise  in  value,  the  plaintiff  can  only  be  indemnified  by 
giving  him  the  price  of  it  at  the  time  of  the  trial,  and  it  is  no 
answer  to  say  that  the  defendant  may  be  prejudiced  by  the  plain- 
tiff's delaying  to  bring  his  action  ;  for  it  is  his  own  fault  that  he 
does  not  perform  his  engagement  at  the  time."  Cartelyou  v. 
Lansing,  (2  Caines^  Cases  in  Error,  216,)  was  relied  upon 
by  the  court  as  sanctioning  the  doctrine  of  West  v.  Wentwartk. 
That  was  an  action  of  assumpsit,  brought  by  the  representative 
of  a  pawnor  against  the  pawnee  of  a  depreciation  note,  which  the 
pawnee  had  sold  before  application  to  redeem,  and  it  was  held 
that  the  plaintiffs  were  entitled  to  recover  the  value  of  the  note 
at  the  time  of  the  applicartion,  and  not  at  the  time  of  the 
pledge. 

The  court  in  the  case  of  West  v.  Wentworth  tfay,  that  the 
same  rule  holds  in  trover,  and  that  if  the  chattel  be  not  of  a 
fixed  and  determinate  value,  its  worth  at  the  time  of  conver- 
sion is  not  the  rule  of  damages,  but  they  may  be  enhanced  ac- 
cording to  the  increased  value  of  the  chattel  subsequent  to  that 
time.  And  the  case  of  Fish  v.  Prince,  (3  Burr.  1363,)  and 
Whitiier  v.  Puller,  (2  BL  Rep.  902,)  are  cited  as  authority  for 
this  position.  These  cases  sanction  the  doctrine  they  are  cited 
to  sustain.  This  whole  doctrine  is  ably  reviewed  by  Justice 
Sutherland  in  the  case  of  Clark  v.  Pinney,  (7  Cowen,  681,) 
and  we  are  not  aware  that  the  authority  of  this  case  has  ever 
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been  questioned  by  the  courts  of  this  state.  It  is  sufficient  for 
us  that  it  is  the  lai\r  of  this  court,  and  we  see  no  reason  either 
tipon  principle  or  authority,,  for  departing  from  it,  or  seeking  to 
weaken  its  force. 

Judge  Sutherland^  in  deliyering  the  opinion  of  the  court, 
says,  ''  If  he,  (the  plaintiff,)  immediately  or  without  any  un- 
reasonable  delay,  commence  and  prosecute  his  action,  we  think 
it  just  and  proper  that  the  fluctuation  in  price  should  be  ex- 
clusively at  the  hazard  of  the  defendant,  the  plaintiff  having 
done  every  thing  in  his  power  to  have  the  contract  settled  and 
adjusted,  and  which  is  prevented  solely  by  the  laches  and  de- 
fault of  the  defendant.  In  such  a  case,  therefore,  the  plaintiff  is 
entitled  to  the  highest  price  between  the  day  when  the  delivery 
should  have  been  made  and  the  day  of  trial.  But  when  he 
delays  the  prosecution  of  his  claim,  beyond  the  period  which 
may  be  considered  reasonable^  for  the  purpose  of  endeavoring 
to  make  an  amicable  arrangement,  he  must  be  considered  as 
assenting  to  the  delay,  and  ought  to  participate  in  the  hazard 
of  it." 

In  the  case  at  bar,  the  plaintiff  lost  no  time  in  demanding  of 
the  defendant  his  wheat,  and  it  was  to  accommodate  the  defend- 
ant, and  for  his  benefit,  that  he  sought  out  Nason,  to  whom  the 
defendant  kad  sent  it.  The  suit  against  him  was  promptly 
commenced,  in  January,  1852,  and  on  its  adverse  termination 
in  July,  1854,  this  suit  was  commenced.  As  no  objection  was 
taken  on  the  argument,  that  any  delay  had  intervened,  we  as- 
sume that  the  plaintiff  has  not  delayed  the  prosecution  of  his 
claim,  beyond  the  period  which  may  be  considered  reasonable, 
and  that,  therefore,  the  proper  rule  of  damages  is  the  highest 
value  of  the  property  at  any  time  between  the  day  of  its  con 
yersion  and  the  day  of  trial.  No  other  rule  can  afford  him  full 
indemnity  for  the  defendant's  default,  and  this  he  is  entitled  to 
receive.     {See  also  Sedgwick  on  Damages^  p.  479.) 

The  next  point  for  consideration  is,  whether  the  plaintiff  can 
recover  as  special  damage  the  costs  and  expenses  in  the  suit 
against  Nason.  As  this  suit  was  not  prosecuted  at  the  request 
of  the  present  defendant,  nor  as  we  see  for  his  benefit,  it  is 
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diflBcult  to  perceive  upon  what  principle  the  plaintiff  is  entitled 
to  recover  those  expenses  of  this  defendant.  They  do  not 
come  within  the  case  of  Bennett  v.  Lockwoad,  (20  Wend.  223.) 

In  this  case,  as  in  that,  the  damages  are  duly  claimed  and  if 
they  were  such  as  the  plaintiff  was  entitled  to  recover,  there 
could  be  no  difiSculty  in  that  respect 

These  costs  and  expenses  were  not  snch  as  the  plaintiff  was 
put  to  in  the  use  of  reasonable  means  on  his  part  to  repossess 
himself  of  his  property ;  neither  were  they  occasioned  by  the 
wrongful  act  of  the  defendant.  I  do  not  see  that  the  plaintiff 
is  entitled,  on  any  principle,  to  recover  them  of  this  defend- 
ant, and  the  verdict  of  the  jury  niust  be  accordingly  modified, 
by  deducting  therefrom  the  amount  of  such  costs  and  expenses, 
and  judgment  for  the  plaintiff  on  the  verdict,  for  the  balance 
with  costs. 

Mitchell,  J.  I  concur,  on  account  of  the  authorities  in 
favor  of  the  plaintiff.  A  rule  which  is  to  fluctuate  through  a 
series  of  years  can  hardly  be  called  a  rule.  In  principle,  the 
measure  of  damages  should  be  the  value  at  the  time  of  the  con- 
version, or  of  the  commencement  of  the  suit.  But  the  author- 
ities allow  the  highest  price  at  any  time  before  the  trial,  where, 
as  in  this  case,  the  defendant  holds  the  plaintiff's  money  or 
goods.  The  verdict  should  be  modified  according  to  the  above 
opinion  of  Justice  Davies. 

Roosevelt,  J.,  dissented. 

Verdict  modified  by  deducting  amount  of  costs  and  expenses 
in  suit  against  Nason. 

[New  York  Gbnsral  Term,  Jqdo  6, 1867.  MiteMU,  JRoo$evtU  and  Da/v%es, 
Justices.] 


300  OASES  IN  THE  SUPREME  COURT. 


The  Second  Avenue  Bail  Road  Company  vs.  Coleman. 

The  doty  of  ft  treasurer  is  to  keep  the  moneys  of  his  principal  distinct  from 
his  own,  unless  it  is  otherwise  agreedj  and  to  pay  any  balance  dne,  on  de- 
mand. 

Apd  eyen  if  it  be  the  rule  that  he  cannot  be  indebted  until  a  demand  be  made 
of  him,  an  allegation  in  the  complaint,  that  he  is  indebted,  with  a  state- 
ment of  the  items  of  moneys  received  by  him,  is  an  allegation  that  all  thai 
is  essential  to  nuike  him  ind^ted^haa  been  done;  and  consequently  that  a 
demand  has  been  made. 

In  such  a  case,  the  summons  is  a  sufficient  demand ;  and  the  averment  of  de- 
mand is  sufficient,  on  demurrer. 

APPEAL,  by  the  defendant,  from  a  judgment  of  tbe  special 
term,  overruling  his  demurrer  to  the  complaint. 

A,  A.  T7iompso7u  for  the  appellant. 
/.  E.  Burrill,  for  the  plaintiffs. 

By  the  Courts  Mitchell,  P.  J.  The  complaint  shows  that 
the  defendant  was  the  treasurer  of  the  plaintiffs,  and  for  a 
hire  agreed  faithfully  to  perform  every  act  appertaining  to  the 
office.  It  further  shows  that  he  was  such  treasurer  and  bound 
to  perform  the  duties  of  the  office  from  10th  January,  1855,  to 
17th  March,  1856.  And  having  thus  stated  matters  of  fact, 
it  proceeds  further,  in  the  same  style,  to  set  forth  another /ori, 
and  says,  "the  plaintiffs  further  show  th&t  the  defendant  is 
itidebted  to  them  in  the  sum  of  $5886.74  for  money  received 
by  the  defendant  while  acting  as  such  treasurer  ;  and  that  the 
items  in  their  account  are  as  follows ;"  giving  the  amounts  re- 
ceived on  each  week  day  from  the  11th  to  the  21st  day  of  Jan- 
uary, 1856,  inclusive;  and  then  demands  judgment.  The 
demurrer  of  the  defendant  was  overruled  at  special  term,  and 
he  appeals ;  arguing  that  a  treasurer  is  not  liable  until  a  de- 
mand is  made  on  him,  and  that  none  is  alleged. 

The  duty  of  a  treasurer  is  to  keep  the  moneys  of  his  prin- 
cipal distinct  from  his  own,  (unless  a  special  agreement  be 
made  otherwise,)  and  to  be  ready  at  all  times  to  pay  over 


NEW  YORK—JUNE,  1867.  301 


Cowles  V.  Gridley. 


what  balance  he  owes  to  his  principal,  and  to  pay  the  balance 
on  demand.  If  he  cannot  be  indebted  until  a  demand  be 
made  of  him,  the  allegation,  as  a  matter  of  fact,  that  he  is  in- 
debted, with  a  statement  of  the  items  of  moneys  received  by 
him,  is  an  allegation  that  all  that  is  essential  to  make  him 
indebted  has  been  done ;  and  consequently  that  a  demand  has 
been  made.  In  snch  a  case  the  summons  is  a  sufficient  de- 
mand ;  and  if  none  were  made,  the  defendant  should  pay  the 
debt,  but  not  the  costs.  It  may  not  be  as  definite  as  is  proper, 
but  it  is  sufficient  on  demurrer. 

The  judgment  in  favor  of  the  plaintiff  should  be  affirmed, 
with  costs. 

[New  Tork  General  Term,  June  6,  1857.    Mitchell^  Roosevelt  and  Pea- 
hody,  Justices.] 


Cowles,  receiver  of  the  Eighth  Avenue  Bank,  vs,  Gridley. 

A  promissory  note,  given  in  payment  of  a  subscription  to  the  capital  stools  of  a 
banking  association,  and  discounted  by  the  bank,  for  the  maker,  is  upon  a 
good  consideration,  and  may  be  enforced  by  the  receiver  of  the  ban\  after  its 
&ilure;  notwithstanding  that  by  an  arrangement  amon^  the  directors,  of 
whom  the  maker  was  one,  the  instrument  in  question,  and  others  of  a  similar 
tenor  given  by  the  others,  were  not  to  be  considered  as  valid  promissory  notes, 
in  the  hands  of  any  person,  or  for  any  purpose  whatever,  unless  the  directors 
should  elect  to  pay  theiV  notes  and  take  certificates  of  the  stock. 

And  a  renewal-  of  such  a  note,  at  maturity,  by  the  maker,  on  the  assurance  of 
the  cashier  that  the  interest  paid  "  will  come  back  to  him  on  the  making  of  a 
dividend  to  the  stockholders,'*  amounts  to  a  determination  of  the  maker's 
election  to  take  the  stock  and  to  become  absolutely  bound  fofXhe  amount 

rpHIS  was  an  action  upon  a  promissory  note  for  S3650,  made 
JL  by  the  defendant,  dated  the  1st  day  of  July,  1854,  pay- 
able, with  interest,  to  the  defendant's  own  order,  at  the  Eighth 
Avenue  Bank,  six  months  from  date,  and  indorsed  by  him,  be- 
longing to  the  assets  of  said  bank,  of  which  the  plaintiif  was 
receiver.  The  Eighth  Avenue  Bank  was  a  banking  associa- 
tion, organized  under  the  laws  of  1838,  and  the  subsequent 
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acts  amendatory  thereof.  The  articles  of  association  were  filed 
and  recorded  on  the  5th  day  of  August,  1853,  and  were  signed 
by  the  defendant  and  eleven  other  persons,  as  the  original  as- 
sociates, who  therein  declared  themselves  to  have  subscribed 
and  taken  the  number  of  shares  affixed  to  their  respective 
names.  The  whole  capital  stock  was  $100,000,  divided  into 
two  thousand  shares  of  $50  each.  The  whole  amount  so  affixed 
was  $100,000,  or  two  thousand  shares,  being  the  whole  nom- 
inal capital  of  the  bank.  The  amount  affixed  to  the  name 
of  the  defendant  was  two  hundred  shares,  or  $10,000.  The 
persons  so  signing  the  said  original  articles  were  the  first 
directors  of  the  bank,  and  were  named  and  designated  as  such 
in  the  articles.  Before  the  articles  were  executed  or  drawn 
up,  the  several  directors  had  procured  in  separate  books,  car- 
ried for  that  purpose  by  each,  informal  subscriptions  to  the 
capital  stock  of  the  contemplated  bank,  from  a  large  number 
of  persons,  in  various  and  small  amounts,  but  which,  including 
their  own,  made  up  the  full  amount  of  said  contemplated  cap- 
ital, to  wit,  $100,000.  Each  of  the  directors  was  a  subscriber 
in  said  informal  subscription  lists,  and  each  for  the  full  amount 
which  he  then  intended  to  take  and  pay  for,  in  the  final  organ- 
ization of  the  bank ;  and  each  amount  so  informally  subscribed 
was  much  less  than  the  number  of  shares  affixed  to  his  name 
in  the  articles  of  association.  The  amount  so  informally  sub- 
scribed by  the  defendant,  and  which  only  was  then  intended  to 
be  taken  and  paid  for  by  him,  was  twenty  shares,  or  $1000. 
The  said  informal  subscriptions  having  been  filled,  the  direct- 
ors, in  consultation  with  each  other,  but  without  any  formal 
meeting,  resolution,  vote  or  action  of  the  board,  as  such,  and 
with  the  view  to  expedition,  and  the  saving  of  labor  and  ex- 
pense in  perfecting  the  organization  of  the  bank,  by  render- 
ing unnecessary  the  formal  subscription  to  the  articles,  and 
acknowledgment  of  each  of  the  said  informal  subscribers,  de- 
cided to  divide,  take  and  subscribe  pro  forma  the  whole  of  said 
capital  stock  among  themselves,  to  pay  the  amount  by  them 
severally  intended  to  be  taken  on  their  own  account,  according 
to  their  said  several  previous  informal  subscriptions,  and  to 
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hold  the  balance  to  be  conveyed  to  the  several  other  sub- 
scribers, as  they  shonld  severally,  by  the  payment  of  their 
subscriptions,  be  entitled  to  the  same.  The  said  articles  of 
association  were  signed,  and  the  number  of  shares  affixed  to 
the  several  names  of  the  said  twelve  directors,  pursuant  to 
this  purpose,  understanding  and  agreement,  and  no  liability 
was  understood  or  intended  to  be  assumed  by  their  several 
subscriptions  to  the  articles  of  association  beyond  the  amount 
of  their  said  several  previous  informal  subscriptions.  The 
articles  of  association  being  signed  and  duly  filed  and  record- 
ed, the  said  directors  paid  in,  in  cash,  about  $44,000  towards 
the  capital  stock  of  the  bank,  being  the  full  amount  of  their 
several  intended  formal  subscriptions,  the  defendant  paying 
the  full  amount  of  his  said  twenty  shares  so  intended  to  be 
taken  and  hdd  by  him.  The  bank  being  thereupon  organized, 
purchased  and  deposited  with  the  bank  department  of  the  state, 
proper  banking  securities  to  the  amount  of  $100,000,  and  re- 
ceived from  the  department  circulating  bills  to  the  same  amount. 
The  bank  commenced  the  banking  business  on  the  23d  day  of 
December,  1853.  On  the  1st  day  of  January,  1854,  there  had 
been  paid  in  by  the  directors  and  others  of  the  said  informal 
subscribers,  towards  the  capital  stock  of  the  bank,  the  sum  of 
$52,600,  and  on  that  day  there  yet  remained  a  balance  of  un- 
paid subscriptions,  amounting  to  $43,800.  I^o  stock  had  ever 
been  issued  to  any  party  for  such  unpaid  balance,  or  any  part 
of  it  The  said  balance  of  stock,  being  876  shares,  was  there- 
upon divided  equally  among  the  several  directors,  amounting  to 
seventy- three  shares  to  each,  and  they  gave  their  several  notes 
for  the  same,  each  for  $3650,  and  interest,  dated  January  1st, 
1854,  payable  six  months  from  date,  to  the  order  of  some 
other  director,  and  indorsed  by  the  payees  interchangeably. 
This  was  done  at  the  solicitation  of  the  president  of  the  bank, 
and  under  a  representation  that  a  report  then  required  by  stat- 
ute to  be  made  to  the  bank  department  of  the  state,  should 
show  that  the  capital  stock  had  been  fully  taken  and  issued,  and 
with  that  object  in  view,  but  with  an  understanding  and  agree- 
ment among  the  said  directors,  without  any  formal  action  of  the 
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board  as  such,  that  the  arrangement  should  be  wholly  formal, 
creating  no  liabilities  an|  conferring  no  rights  whatsoever,  un- 
less or  until  the  said  directors  should  elect  to  pay  their  said 
notes  severally  and  take  certificates  of  said  stock  to  themselves, 
or  bring  in  other  persons  who  should  pay  for  and  take  such 
stock  in  their  several  places.  A  certificate  for  seventy-three 
shares  of  the  stock  was  filled  up  without  date,  and  signed  by 
the  president  and  cashier,  to  and  in  the  name  of  each  director, 
but  such  certificates  were  not  cut  from  the  certificate  book,  nor 
delivered  to  the  said  several  directors,  nor  were  intended  to  be, 
nor  were  they  deerae<l  or  intended  to  be  the  stock  of  the  per- 
sons named  therein,  unless  or  until  the  said  directors  should 
elect  to  pay  their  said  notes  severally,  and  take  certificates  of 
such  stock.  The  notes  were  delivered  to  the  cashier  and  were 
formally  discounted  on  the  books  of  the  bank,  and  the  proceeds 
placed  in  said  books  to  the  credit  of  the  several  makers,  who 
thereupon  drew  their  several  checks  upon  the  bank,  each  for 
the  same  amount  as  said  credit,  and  to  balance  the  same,  and 
being  the  same  amount  as  the  par  value  of  seventy-three  shares 
of  said  stock,  no  actual  payment  of  money  on  said  checks  being 
made;  and  appropriate  entries  were  then  made  in  the  stock 
ledger  and  transfer  book,  showing  that  each  of  said  directors  held 
such  shares.  The  several  directors  did  not  vote  upon  the  stock 
represented  by  the  notes,  or  exercise  any  rights  or  owner- 
ship over  the  same ;  and  it  was  the  understanding  of  the  said 
parties  in  the  entire  transaction,  that  by  it  no  rights  should  be 
acquired  by  the  nominal  holders  of  the  stock,  and  no  rights 
should  be  acquired  by  the  bank  in  the  notes,  unless  or  until  the 
directors  should  elect  to  pay  their  notes,  severally,  and  take 
certificates  of  stock.  The  whole  was  intended  by  the  parties 
as  a  temporary  arrangement,  until  the  unpaid  subscriptions 
should  be  collected,  or  the  full  capital  stock  be  otherwise  paid 
in.  On  the  1st  day  of  July  following,  the  several  notes  then 
falling  due,  were  renewed  for  six  months  on  interest,  omitting 
the  indorsers,  in  pursuance  of  a  formal  resolution  passed  by 
the  board  of  directors,  and  entered  in  the  minutes,  but  for  the 
same  purpose  and  with  the  same  understanding  between  all  the 


NEW  YORK-JUNE,  1867.  306 


Cowles  V.  Gridley. 


parties  as  tvhen  said  first  notes  were  made  as  aforesaid,  and 
ID  continuation  of  said  purpose  and  understanding.  The  inter- 
est on  said  first  notes  was  paid  to  the  bank  by  the  several 
makers.  When  the  defendant  Gridley  paid  such  interest  on 
his  said  first  note,  he  at  first  objected,  and  only  paid  the  same 
on  being  told  by  the  cashier  that  it  would  come  back  to  him  on 
the  making  of  a  dividend  to  the  stockholders.  The  note  in  suit 
in  this  action  was  the  defendant's  note,  given  on  said  last  men* 
tioned  occasion,  in  renewal  as  aforesaid.  The  capital  stock  of 
the  bank  was  never  fully  paid  in,  otherwise  than  as  above  stated, 
nor  did  the  defendant  at  any  time  bring  in  other  subscribers  to 
take  said  shares  and  pay  for  the  same,  nor  did  he  do  any  other 
act  indicating  his  election  to  take  and  pay  for  the  same,  further 
or  otherwise  than  as  above  stated.  The  bank  made  its  first  de- 
fault in  payment  on  the  6th  day  of  October,  1854,  and  became 
insolvent.  The  plaintifi*  was  duly  appointed  receiver,  on  the 
27  th  day  of  March,  1856. 

Judgment  was  rendered  for  the  plaintifi*,  at  the  circuit,  for 
the  amount  of  the  note  and  interest ;  and  a  case  was  made, 
with  liberty  to  either  party  to  turn  the  same  into  a  bill  of  ex- 
ceptions.    The  defendant  appealed. 

James  Gridley,  for  the  appellant.  I.  The  note  in  question 
was  not  a  valid  note,  as  between  the  original  parties,  or  in  the 
hands  of  the  Eighth  Avenue  Bank.  (1.)  Because  between  them 
it  was  expressly  intended  not  to  be.  (2.)  Because  it  was  utterly 
and  designedly  without  consideration.  (3.)  Because,  if  ad- 
judged otherwise,  the  consideration  was  the  payment  of  a  stock 
subscription ;  the  transaction  was  unlawful,  and  the  note  is 
void  by  statute.  (1  R.  S.  4tk  ed.  p.  1113  [589,J  5 1,  sub.  8.  See 
also,  Gillett,  receiver,  v.  Philips,  3  Kern.  119.)  That  there 
was  no  intent  by  either  party  to  make  or  receive  the  note  as 
a  valid  obligation,  admits  of  no  doubt.  In  every  stage  of  the 
transaction,  from  the  original  subscription  to  the  making,  dis- 
counting and  renewal  of  the  note,  it  was  accompanied  by  the 
reiterated  protest  of  both  parties,  that  the  whole  transaction 
WhS  formal  merely,  and  not  intended  to  create,  and  should  not 
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ereate  any  liabilities,  or  confer  any  rights  upon  either  party^ 
without  their  farther  action.  The  case  puts  this  as  a  distinct 
finding  of  fact 

II.  That  there  was,  therefore,  no  considerationy  follows  of 
course,  as  a  logical  result.  But  not  more  as  a  logical  result 
than  as  a  matter  of  independent  fact.  The  filling  up  of  the 
stock  certificate,  and  signing  it,  did  not  make  the  stock  the 
property  of  the  defendant,  or  give  him  any  interest  in  it.  Even 
a  delivery  would  not  necessarily  have  had  that  effect,  for  fraud, 
accident  or  mistake  would  have  avoided  a  delivery.  But  here 
there  was  not  only  not  a  delivery ^  but  a  distinct  declaration 
that  there  '^  was  not  intended  to  be  a  delivery,  rwr  was  the  stock 
deemed  or  intended  to  be  the  property  of  the  defendant^  unless 
hs  should  elect  to  pay  his  note  and  take  a  certificate."  The 
whole  thing  rested  in  the  future  "  election"  of  the  defendant,  and 
until  that  was  made,  conferred  no  rights  upon  either  party. 
{Goddard  v.  Cutts,  2  Fair/.  440,  442.) 

There  was  no  law  requiring  the  capital  stock  to  be  paid  in,  or 
that  any  "  report"  should  so  ^tate.  (1  R,  S.  ^th  ed.  p.  1140, 
§§139, 140,  144, 145, 156,  167, 177,  178,  sub.  1,  3.)  This  is 
not  a  question  of  the  contradiction  of  a  written  agreement  by 
parol,  but  a  question  of  fact  as  to  the  existence  of  the  agreement 
at  all  (3  Cowen  ^  HilVs  Notes,  1458.  3  Hill,  171.  14  Wend. 
195.  24  id.  419.)  No  pretense  can  be  made  that  the  defend- 
ant has  ever  made  an  election  to  pay  his  note  and  take  the  stock. 
Nor  can  any  importance  be  attached  to  the  greater  formality 
attending  the  renewal  of  the  note,  than  in  its  original  making, 
for  the  parties  were  always  the  same,  and  "  the  formal  resolu- 
tion [of  renewal]  passed  by  the  board  of  directors,  and  entered 
in  the  minutes,"  was  made  "  for  the  same  purpose  and  with  the 
same  understanding  between  all  the  parties,  as  when  said  first 
notes  were  made  as  aforesaid,  and  in  eontinucmce  of  said  pur- 
pose and  understanding?^  It  is  clear  that,  as  between  the 
partiesj  the  note  is  not  valid,  and  the  bank  could  not  sue. 

II.  The  rights  of  the  receiver  are  not  superior  to  those  of  the 
bank.  A  receiver,  like  an  assignee,  succeeds  only  to  the  rights 
of  the  insolvent,  and  takes,  subject  to  all  existing  equities,  do- 
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fenses  and  set-offs.  And  it  is  well  settled  that  neither  he,  nor 
creditors  under  him,  take  as  bona  fide  purchasers  not  eren  though 
the  assets  are  negotiable  promissory  notes.  (1  R.  S.  Mi  ed. 
1163,  §  240-  Bur.  on  Assignments,  438.  2  Story's  Eq.  Jur. 
h  1047,  n.  6.     2  Kent's  Com,  n.  c.     11  Paige,  21.     2  id.  567. 

I  id.  125.  2  John.  Ch.  441.  3  Ckmist.  479.  Id.  19.  Hyde, 
receiver,  v.  Lynde,  4  Cornet.  887.  4  Sand.  S.  C.  Rep.  604» 
16  Barb.  294,  302.  2  id.  258,  478.  MecA.  Bank  v.  ^:  YorA 
anrf  N.  Haven  R.  R.  Co.,  3  Kern.  599.     2  PFiwA.  R.  233, 254* 

II  ^/a6.  R.  880.)  It  is  conceded  that  the  receiver  represents 
the  stockholders  and  creditors,  as  well  as  the  bank.  This  will 
enable  him  to  see  that  no  unlawful  disposition  of  the  assets  of 
the  bank  is  made  by  the  directors  or  trustees,  and  if  attempted, 
to  set  it  aside.  Such  were  the  cases  of  Cfillet,  receiver  St. 
Lawrence  Co.  Bank,  y.  Moody,  (3  Cotnst.  479  ;)  Same  v.  Phil- 
ips. (4  id.  114 ;)  Leaviit,  receiver,  v.  Palmer,  (3  id.  19 ;) 
Brouwer  v.  Hill,  (1  Sandf.  S.  C  R.  629,)  and  some  others. 
All  these  cases  go  upon  the  ground  that  the  assets  being  in  fact 
the  valid  assets  of  the  company,  the  act  of  the  directors  or 
trustees,  in  disposing  of  them,  was  unlawful,  and  the  disposi- 
tion void ;  so  that  the  assets  remain  still  the  property  of  the 
company,  and  as  such  passed  into  the  hands  of  the  receiver. 
The  cases,  therefore,  do  not  conflict  with  the  general  statement 
above.  But  when  the  bank  has  no  rights,  the  appointment  of 
a  receiver  will  not  invest  it  with  any.  {Hyde,  receiver,  v. 
Lynde,  4  Comst.  387,  and  the  other  cases  supra.) 

III.  Nor  can  this  defence  be  resisted  upon  any  general  prin- 
ciple of  an  estoppel.  Creditors  are  in  privity  with  the  bank^ 
not  with  the  defendant.  To  work  an  estoppel  in  pais,  there 
must  be  an  immediate  and  designed  connection  between  the  ac.t 
or  admission  of  the. defendant,  and  the  party  affected  by  it.  It 
can  never  be  set  up  in  favor  of  a  stranger,  but  only  between 
privies.  It  is  never  to  bo  presumed,  but  is  always  to  be 
specially  proved.  {Mech.  Bank  v.  N.  Y.  and  N.  Haven  R.  R. 
Co.  3  Kern.  599.  3  John.  Cases,  101.  Dczell  v.  Odell,  8 
Hill,  215.  Reynolds  v.  Loundsbnry,  6  id.  534.  Pennell 
V.  Hinman,  7  Barb.  644.    Heane  v.  Rogers,  9  B.^  C.  677. 
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Davis  V.  Field,  4  Met.  381.     Truscott  v.  Davis,  4  Barfr.  495- 
8  Wend.  480.) 

C  H.  Hunt,  for  the  plaintiff.  I.  The  subscription  to  the 
capital  stock  of  the  bank,  by  the  defendant  and  other  original 
associates,  acknowledged  and  recorded  in  pursuance  of  the  stafr- 
nte,  was  a  contract  by  which  each  bound  himself  to  all  who 
might  become  creditors  or  stockholders,  to  receive  and  pay  for 
the  number  of  shares  aflixed  to  his  name.  The  private  under- 
standing among  these  associates,  that  such  contract  should  be 
no  contract,  cannot  discharge  the  obligations  aforesaid;  nor 
would  such  private  understanding  be  admissible  in  evidence  if 
objected  to  on  the  trial. 

II.  The  giving  of  the  note  in  question  by  the  defendant  was 
but  a  continuation  of  his  promise  to  pay  for  73  out  of  the  20O 
shares,  which  he  had  before  undertaken  to  pay  for  by  the  sub- 
scription. 

III.  The  defendant,  as  a  director,  held  the  relation  of  trus- 
tee to  the  bank.  He  could  not,  therefore,  discharge  his  obli- 
gation to  the  bank  by  his  own  illegal  act.  Although  he  was 
forbidden  by  law  to  give  his  note  in  payment  for  the  stock,  it 
does  not  follow  that  he  can  repudiate  the  note.  {City  Bank 
V.  Barnard,  1  Hall,  70.) 

IV.  There  was  plenty  of  consideration  for  the  note,  to  wit, 
73  shares  of  stock,  at  $50  a  share.  It  was  not  necessary  that 
the  speculation  should  prove  profitable,  in  order  to  constitute 
a  consideration.  If  the  shares  could  now  be  sold  at  a  pre- 
mium, the  defendant  would  soon  discover  a  good  and  valuable 
consideration  for  this  note.  His  readiness  in  such  a  direction 
is  shown  by  the  case,  where  it  appears  that  he  consented  to 
pay  interest  on  the  note  of  which  the  present  is  a  renewal,  on 
being  assured  that  it  would  come  back  to  him  in  the  form  of 
a  dividend  upon  the  stock. 

By  the  Court,  Roosevelt,  J.  The  making  and  indorsement 
of  the  note  sued  on  are  admitted ;  but  it  is  said  that  no  value 
was  received ;  that  by  an  arrangement  among  the  directors  of 
the  bank)  of  whom  the  defendant  was  one,  the  instrument  was 
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never  intended  to  be  considered  as  a  "  valid  promissory  note," 
"  in  the  hands  of  any  person,  or  for  any  purpose  whatever."  On 
this  statement  of  the  defense,  an  inquiry  naturally  arises,  for 
what  purpose  was  the  note  given  if,  in  every  event,  the  promise 
or  obligation  was  to  be  of  no  validity  ? 

The  case  shows  that  the  defendant  was  one  of  the  original  twelve 
subscribers  to  the  Eighth  Avenue  Bank  ;  of  which  the  capital 
was  $100,000,  and  his  proportion,  as  expressed  in  the  articles 
of  association,  $10,000.  He,  too,  with  his  eleven  associates, 
were  the  first  directors.  As  soon  as  $44,000  was  paid  up,  the 
bank  organized  and  commenced  business.  Their  purchase  of 
securities,  to  deposit  with  the  banking  department,  to  the  amount 
of  $100,000,  must,  to  a  great  extent,  therefore,  have  been  di- 
rectly or  indirectly  on  credit — and  of  course,  on  the  credit  of 
supposed  bona  fide  paid  up  or  secured  capital.  Instead,  how- 
ever, of  paying  up,  the  original  associates  and  directors  gave 
their  notes  for  the  deficiency,  each  for  $3650,  dated  January  1, 
1854,  payable  in  6  months,  with  interest,  to  some  other  direct- 
or, and  "interchangeably  indorsed  by  the  payees."  At  the 
same  time  also  a  certificate  of  the  corresponding  number  of 
shares  of  stock  was  filled  up  and  signed  by  the  president  and 
cashier  in  favor  of  each  director,  although  not  actually  cut  out 
from  the  certificate  book.  The  notes  were  not  only  delivered 
to  the  cashier,  but  formally  discounted  on  the  books  of  the 
bank,  and  the  proceeds  carried  to  the  respective  credit  of  the 
makers  ;  who  thereupon  drew  their  checks  which  were  received 
as  cash  in  payment  of  the  stock  and  carried  into  the  stock 
ledger  and  transfer  book,  "  showing  that  each  of  the  directors 
held  such  shares."  When  these  notes  fell  due,  which  was  of 
course  6  months  afterwards,  they  were  renewed  for  another  6 
months,  by  the  directors,  as  a  board,  for  themselves  individually, 
"  omitting  the  indorsers,"  but  paying  the  six  months'  interest. 
In  three  months  the  bank  exploded,  a  receiver  was  appointed, 
and  suits  were  brought  by  him,  of  which  the  present  is  one,  on 
the  several  notes  so  given.  And  the  defense  now  is,  not  as 
against  other  stockholders  merely,  but  as  against  bona  fide 
creditors,  (for  the  receiver  represents  both)  that,  by  an  under- 
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Standing  among  the  directors  themselves,  all  this  was  to  be  mere 
form — more  properly  speaking  mere  sham — "that  no  rights 
should  be  acquired  by  the  bank,  in  the  notes,  unless  the  direct- 
ors should  elect  to  pay  their  notes  and  take  certificates  of  the 
stock ;"  and  that  the  stock  having  become  worthless,  probably 
by  the  very  acts  of  the  directors  themselves,  they  have  a  right 
to  reject,  or  rather  to  return  it,  and  with  it  to  repudiate  the  written 
engagements  of  which  it  is  said  to  have  formed  the  consider- 
ation. Can  such  a  defense  either  in  law  or  morals,  be  listened 
to  ?  Can  a  director,  in  other  words,  be  permitted  to  say  that 
he  agreed  with  a  board  of  trustees,  (himself  being  one,)  that  if 
there  should  be  a  gain  on  the  stock  he  and  his  colleagues  should 
receive  it,  and  if  a  loss,  the  creditors  and  general  stockholders 
should  bear  it?  It  will  be  said,  perhaps,  that  such  was  not 
the  agreement.  In  words  it  was  not ;  but  what,  I  would  ask, 
was  the  distinction,  in  substance?  The  whole  board  gave  to 
each  of  its  component  members  the  right  of  "  election"  for  6 
months,  and  then  again  for  6  months  more,  to  take  or  not  to 
take  the  stock  and  to  pay  or  not  to  pay  the  notes.  What  moneyed 
man,  with  such  an  option,  would  choose  a  loss  or  refuse  a  gain? 
To  illustrate  the  position  more  strongly,  take  the  case  of  two 
guardians  of  the  estate  of  a  minor.  They  agree  each  on  his 
own  account,  with  both  as  trustees,  to  speculate  in  cotton  with 
the  funds  of  their  ward,  giving  notes  for  the  respective  amounts, 
after  the  fashion  of  the  arrangement  alleged  to  have  been  made 
in  this  instance,  purporting  on  their  face  to  be  for  value  re- 
ceived, but  with  a  verbal  understanding  that  if  the  speculation 
turned  out  a  bad  one  they  were  to  be  allowed  to  "elect"  not  to 
pay.  Would  it  be  any  answer,  in  a  suit  by  the  substituted  suc- 
cessor of  these  faithless  guardians,  to  say  that  they  had  "  elect- 
ed" to  nullify  their  written  obligation?  Whatever  may  be  the 
force  of  these  analogies,  one  thing  is  clear,  that  there  was  a 
consideration  for  the  note  which  the  defendant  gave.  It  effect- 
ed a  compliance  with  the  law  and  enabled  the  defendant  and  his 
eleven  associates  officially  to  report  under  oath  that  the  whole 
amount  of  their  "  certified  stock  was  paid  in  or  invested,"  (i  8 
of  act  of  1840,)  ajid  to  take  the  chance  of  a  profit  on  their 
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shares  without  the  risk  of  loss.  But  this  is  not  all :  the  printed 
case  states  that  when  the  defendant  Gridley  paid  the  interest 
on  the  original  note,  at  its  maturity,  he  did  so  on  the  assucance 
of  the  cifehier,  *'  that  it  would  come  back  to  him,  on  the  making 
of  a  dividend  to  the  stockholders."  Here,  then,  when  the  second 
note  was  given,  was  a  determination,  by  that  very  act,  of  the 
defendant's  election  to  take  the  stock  and  to  become  absolutely 
bound  for  the  amount.  The  directors,  it  is  further  contended, 
had  no  right  to  discount  their  own  notes  in  payment  of  their 
subscriptions.  The  answer  is,  thfit  the  provision  referred  to 
(1  ft.  S.  689)  had  no  reference  to  the  free  banks,  which  were 
expressly  authorized  to  commence  business  on  securities  instead 
of  cash,  and.  unlike  the  old  chartered  institutions,  were  required 
before  issuing  or  even  obtaining  any  circulation,  to  protect  the 
involuntary  holders  of  their  bills  by  a  proper  deposit  with  the 
bank  department  of  the  state,  of  public  stocks  or  private  mort- 
gages. And  even  if  the  taking  of  the  note  had  been  prohibit- 
ed, would  it  be  a  legitimate  satisfaction  to  the  law  to  deny  a 
recovery  upon  it,  and  thus  instead  of  punishing,  to  reward  the 
wrongdoer,  and  that  at  the  expense  of  the  innocent  and  injured 
creditor  ?  The  true  principle  on  this  subject,  is  expressed  in 
that  section  of  the  statute  of  moneyed  *'  corporations,"  which, 
while  prohibiting  discounts  to  directors,  beyond  a  certain 
amount,  very  properly  adds  the  proviso,  that  "no  securities, 
taken  for  any  such  loan  or  discount  shall  be  held  invalid." 
(1  R.  S,  590.) 
Judgment  for  plaintiff  affirmed  with  costs. 

[New  York  General  Term,  Judo  6, 1857.    Mitchell^  Dcwtes  aod  Roosevelt, 
JosUcea.] 
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On  the  1st  of  October,  1851,  R.  &  0.  L.  S.  held,  by  assignment  from  L.,  the 
person  named  therein,  a  receipt  or  certificate  in  these  words:  "  Office  of  lili* 
nois  Central  R.  R.  Co.,  New  York,  May  1, 1861.  Received  of  T.  W.  L.  S760O 
advanced  to  the  Illinois  Central  Rail  Road  Company,  and  to  be  repaid  to  him 
or  his  order,  with  interest  at  the  rate  of  six  per  cent  per  annum,  on  demand, 
or  received  in  payment  ten  dollars  on  each  share  of  the  capital  stock  of  said 
company,  to  be  issued  to  him  or  his  assigns,  whenever  the  directors  shall 
authorize  the  issue  of  the  second  million  of  the  stock,  under  the  provisions  of 
a  resolution  of  the  board  of  directors,  passed  on  the  17th  day  of  April,  1851. 
M.  K.,  Treas'r  111.  C.  R.  R.  Co."     This  receipt  was  assigned  to  the  plaintiff 

.  by  R.  &  G.  L.  S.,  on  the  said  1st  of  October,  by  an  indoi-sement  thereon, 
"  together  with  the  right  to  take  and  receive  to  his  own  use  and  account 
150  shares  of  the  stock  to  be  issued  as  set  forth  in  the  receipt,"  tlie  assignora 
reserving  the  remainder  of  the  stock  for  their  own  use  and  account  On  the 
aamo  day  R.  &  G.  L.  S.  made  and  delivered  to  the  plaintiff  their  promissory 
note  of  that  date,  for  $7000,  payable  in  six  months,  with  interest,  which  re- 
cited that  the  makers  had  deposited  with  the  payee,  with  authority  to  coUect, 
sell  or  assign  the  same,  the  receipt  or  certificate  above  mentioned.  On  the 
8d  of  April,  1852,  R.  &>  G.  L.  S.  executed  and  delivered  to  the  plaintiff  an- 
other note,  of  that  date,  for  the  same  amount  and  of  the  same  tenor  as  the 
first,  reciting  the  delivery  of  the  script  for  the  same  purpose,  and  with  the 
same  authority  to  the  plaintiff  to  collect,  sell  or  assign  the  same.  They  at 
the  same  time  indorsed  on  the  receipt  or  certificate,  the  following :  "  For  value 
received,  we  hereby  assign  and  transfer  to  W.  8.  M.  the  right  to  take  a  fbr- 
ther  150  shares  of  the  stock  within  mentioned,  when  the  same  is  issued, 
making  in  all  800  shares  which  are  to  be  delivered  to  him."  On  the  6th 
of  October,  1852,  R.  &  G.  L.  8.  gave  to  the  plaintiff  another  note  for  $7000, 
payable  in  ninety  days,  which  recited  that  they  had  deposited  the  said  certifi- 
cate with  the  plaintiff  as  "  collateral  security,"  with  authority  to  sell  the 
same  on  the  non-performance  of  said  promise.  The  two  latter  notes  were  re- 
newals or  extensions  of  the  loan  of  $7000  made  at  the  date  of  the  first,  and 
at  the  time  of  the  trial  had  been  paid  and  were  in  the  possession  of  the  makers. 
The  second  million  of  stock  was  afterwards  issued  by  the  company,  and  the 
750  shares  were  issued  to  R.  S.  on  the  receipt,  and  800  shares  were  delivered 
to  the  plaintiff  by  him,  and  the  certificate  was  surrendered  to  the  company. 
On  the  17th  of  November,  1852,  the  company  resolved  to  issue  70,722  addi- 
tional shares,  and  determined  to  whom  they  should  be  issued,  and  in  what 
number  to  each  person.  No  part  of  the  new  stock  was  allotted  to  the  plain- 
tiff, as  owner  of  the  800  shares.  If  the  70,722  new  shares  had  been  distrib- 
uted to  the  previous  holders  of  stock  in  proportion  to  their  shares,  there 
would  have  fallen  to  the  plaintiff,  as  holder  of  the  300  shares,  562  shares  of 
the  new.    The  plaintiff  claimed  that  he  was  entitled  to  the  562  new  shares  as 
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an  accretion  upon  the  800  old  shares.  He  had  no  knowledge  of  the  issue  or 
allotment  of  the  new  stock,  at  the  time,  nor  until  after  the  receipt  of  his  300 
shares,  on  the  23d  of  December  1852.  R.  S.  was  the  president  of  the  com- 
pany, and  coutrolled  all  its  operations,  and  the  plaintiff  alleged  that  R.  &  G. 
L.  8.  intentionally  kept  him  in  ignorance  of  the  allotment,  and  of  his  rights, 
and  by  that  means,  and  their  control  over  the  company,  secured  to  themselves 
the  whole  of  the  new  stock  allotted  to  the  800  shares  so  held  by  him,  and 
caused  the  same  to  be  issued  to  them,  and  claimed  to  hold  it,  which  new 
stock  was  worth  a  premium  of  $85  per  share. 
Beldy  1.  That  the  original  receipt  of  the  treasurer  gave  to  the  person  named 
therein,  or  the  holders,  only  the  right  to  take  the  750  shares  at  their  option, 
and  the  holders  of  that  receipt  could  not,  by  virtue  of  it,  claim  to  be  holders 
of  the  stock  mentioned  in  it,  or  to  have  any  right  thereto,  until  they  had  elected 
and  given  notice  of  their  intention  to  take  it.  That  the  plaintiff,  therefore, 
until  he  had  done  this,  had  no  right  to  the  stock,  either  as  between  him  and 
his  assignors,  or  as  between  him  and  the  company. 

2.  That  the  rights  of  the  plaintiff  must  depend  upon  the  state  of  things  existing 
at  the  time  the  new  stock  was  created  and  issued ;  and  that,  not  being  at  that 
time,  the  owner  of  the  800  shares  of  stock,  and  not  becoming  such  owner  by 
electing  to  take  the  same,  until  more  than  a  month  afterwards,  he  had  none 
of  the  rights  of  a  stockholder,  in  respect  to  the  now  issue  of  stock. 

3.  That  the  ownership  of  the  300  shares  did  not  necessarily,  nor  so  far  as  the 
evidence  showed,  entitle  the  holder  to  the  562  shares  of  new  stock,  and  a 
distribution  of  tlie  same  to  him. 

4.  That  if,  as  between  the  plaintiff  and  R.  &  G.  L.  S.  the  former  had  been  enti- 
tled to  the  662  shares  of  new  stock,  the  company,  not  having  any  notioeof  his 
rights,  were  not  bound  by  them. 

6.  That  although  certain  information  came  to  R.  S.  the  president  of  the  rail 
road  company,  casually,  while  acting  as  agent  of  R.  &,  G.  L.  S.,  that  that 
firm  had  contracted  conditionally  to  sell  to  the  plaintiff  .some  stock  of  the 
company,  if  given,  without  any  intimation  that  it  was  intended  or  deigned  to 
give  notice  to  him,  or  the  company,  or  that  he,  as  president,  or  the  company 
as  his  principal,  should  take  notice  of  it  or  regard  it,  or  the  rights  or  claims 
of  the  plaintiff,  such  information,  thus  received,  did  not  bind  the  company 
as  notice. 

6.  That  the  surrender  of  the  receipt  or  certificate,  to  the  company,  with  the 
iDdorsements  thereon,  made  after  the  new  stock  was  created,  and  the  mode  of 
its  distribution  resolved  upon  and  carried  out  by  the  company,  was  no  notice 
to  the  company  of  the  plaintiff's  rights.    Roosevelt,  J.,  dissented. 

APPEAL  by  the  defendants,  from  a  judgment  rendered  at  a 
special  term.     On  the  Ist  day  of  October,  1861,  the  de- 
fendants Schuyler,  composing  the  firm  of  R.  &  G.  L.  Schuyler, 
Vol.  XXIV.  40 
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held  by  assignment  from  T.  W.  Ludlow,  the  person  therein 
named,  a  receipt  or  certificate,  of  which  the  following  is  a  copy : 

"  Office  of  .Illinois  Central  R.  R.  Co. 

New  York,  May  1,  1851. 
Received  of  Thomas  W.  Ludlow,  seven  thousand  five  hun- 
dred dollars,  advanced  to  the  Illinois  Central  Rail  Road  Com- 
pany, and  to  be  repaid  to  him  or  his  order,  with  interest  at 
the  rate  of  six  per  cent  per  annum,  on  demand,  or  received  in 
payment  ten  dollars  on  each  share  of  the  capital  stock  of  said 
company  to  be  issued  to  him  or  his  assigns  w^henever  the 
directors  shall  authorize  the  issue  of  the  second  million  of  the 
stock,  under  the  provisions  of  a  resolution  of  the  board  of 
directors,  passed  on  the  17th  day  of  April,  1851. 

(Signed)  Morris  Ketchum, 

Treas'r  111.  C.  R.  R.  Co." 

And  on  that  1st  day  of  October  the  defendants  Schuyler  deliv- 
ered the  said  receipt  to  the  plaintiff  herein,  and  executed  to  him, 
on  the  back  of  it,  a  transfer  or  conti:act  of  which  the  following 
is  a  copy : 

"  For  value  received,  we  hereby  sell,  assign  and  transfer  the 
within  receipt  to  W.  S.  Miller  or  his  assigns,  together  with  the 
right  to  take  and  receive,  to  his  own  use  and  account,  one  hun- 
dred and  fifty  shares  of  the  stock  to  be  issued  as  set  forth  in 
the  receipt,  reserving  the  remainder  of  the  stock  for  our  own 
use  and  account.  Witness  our  hands,  the  1st  day  of  October, 
1851.  (Signed)  R.  <fc  G.  L.  Schuyler." 

And  on  the  same  day  made  and  delivered  to  the  plaintiff  their 
promissory  note  of  which  the  following  is  a  copy : 

"  $7000  and  in't.  New  York,  October  1, 1851. 

Six  months  after  date,  value  received,  we  promise  to  pay  to 
Wm.  S.  Miller,  or  order,  seven  thousand  dollars  (7000)  with  in- 
terest thereon,  from  this  date,  at  the  rate  of  seven  per  centum 
per  annum,  having  deposited  with  him  with  authority  to  col- 
lect, sell  or  assign  the  same,  the  receipt  of  the  treasurer  of  the 
Illinois  Central  Rail  Road  Company,  hereto  annexed,  for  seven 
thousand  five  hundred  dollars  and  interest  thereon,  payable  on 
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demand  or  receivable  in  payments  of  ten  dollars  on  each  share 
of  the  capital  stock  of  said  company  to  be  issued  to  R.  &  G.  L. 
Schuyler  or  their  assigns,  whenever  the  directors  shall  author- 
ize the  issue  of  the  second  million  of  said  stock  in  pursuance 
of  a  resolution  of  the  board  of  directors  on  the  17th  day  of 
April,  1851.  R.  &  G.  L.  Schuyler, 

2  Hanover  street." 

On  the  3d  day  of  April,  following,  the  defendants  Schuylers 
executed  and  delivered  to  the  plaintiff  another  note  of  that  date, 
for  the  same  amount  and  of  the  same  tenor  as  the  first,  reciting 
in  the  same  terms  the  delivery  of  the  same  scrip  for  the  same 
purpose,  and  with  the  same  authority  to  the  plaintiff  to  collect, 
sell  or  assign  the  same.  And  at  the  satne  time  indorsed  on  the 
same  receipt  or  certificate  then  in  the  hands  of  the  plaintiff  an 
additional  indorsement,  of  which  the  following  is  a  copy : 

'  For  value  receiyed  we  hereby  assign  and  transfer  to  W.  S. 
Miller  the  right  to  take  a  further  one  hundred  and  fifty  shares 
of  the  stock  within  mentioned,  when  the  same  is  issued,  making 
in  all  three  hundred  shares,  which  are  to  be  delivered  to  him. 
New  York,  Aptil  3d,  1852.  R.  &  G.  L.  Schuyler." 

And  on  the  6th  day  of  October,  1852,  the  defendants  Schuylers 
gave  to  the  plaintiff  another  note,  of  which  the  following  is 
a  copy : 
"$7000.  New  York,  October  6,  1852. 

Ninety  days  after  date,  we  promise  to  pay  to  W.  S.  Miller, 
or  order,  seven  thousand  dollars,  for  value  received,  with  inters 
est  at  the  rate  of  seven  per  cent  per  annum,  having  deposited 
with  him  as  collateral  security,  with  authority  to  sell  the  same 
at  the  brokers'  board  or  at  public  or  private  sale  or  otherwise, 
at  his  option,  on  the  non-performance  of  this  promise,  receipt  of 
Morris  Ketchum,  Tr.  Illinois  C.  R.  R.  Co.  for  $7500,  being  in- 
stallment on  Illinois  G.  R.  R.  stock,  in  name  of  T.  W.  Ludlow, 
indorsed  to  R.  &  G.  L.  Schuyler. 

R.  &  G.  L.  Schuyler, 

2  Hanover  street." 

The  two  latter  notes  were  renewals  or  extensions  of  the  loan 
of  $7000  made  at  the  date  of  the  first,  and  at  the  time  of  the 


316  CASES  IN  THE  SUPIHEME  COtJRT. 

Miller  v,  IlliDois  Central  Rail  Boad  Company. 

trial  bad  all  been  paid  and  were  in  the  possession  of  the  de* 
fendants  Schuylers.  The  second  million  of  stock  referred  to 
in  the  certificate  or  receipt  of  the  treasurer,  was  afterwards 
issued  by  the  company,  and  the  750  shares  were  issued  to 
Robert  Schuyler  on  the  receipt,  and  800  shares  (either  of  those 
mentioned  in  the  receipt,  or  others  in  lieu  thereof,)  were  delir- 
ered  to  the  plaintiff  by  Robert  Schuyler,  and  the  certificate 
itself  with  the  indorsements  thereon  having  been  deliyered  to 
Robert  Schuyler,  by  the  plaintiff,  was  surrendered  to  the 
company  by  him,  at  the  time  he  obtained  the  stock  thereon 
from  the  company.  The  receipt  was  deliyered  to  Schuyler  on 
the  20th  of  December,  and  the  300  shares  of  stock  were  delir- 
ered  by  him  to  the  plaintiff  on  the  22d  of  that  month.  On  the 
17th  day  of  November,  1852,  the  company  resolved  to  issue 
70,722  additional  shares,  and  also  determined  by  the  same  reso- 
lution to  whom  they  should  be  issued,  and  in  what  number  to 
each  person.  If  the  70,722  shares  had  been  distributed  to  the 
previous  holders  of  stock  in  proportion  to  their  shares,  there 
would  have  fallen  to  each  share  of  the  old  stock,  one  and  seven- 
eighths  share  of  the  new,  and  to  the  300  shares  transferred  by 
Schuyler  to  the  plaintiff,  562  shares  of  the  new.  This  resolu- 
tion to  create  the  new  shares  and  to  allot  or  distribute  them, 
as  therein  stated,  was  passed  the  17th  of  November,  1852.  No 
part  of  the  new  stock  was  allotted  to  the  plaintiff  as  owner  of 
the  300  shares.  The  stock,  old  and  new,  was  worth  a  premium 
of  about  35  per  cent  at  the  time,  but  previous  to  the  time  of 
the  commencement  of  this  suit  it  fell  to  about  20  per  cent 
above  par.  The  plaintiff  had  no  knowledge  of  the  issue  or  al- 
lotment of  the  new  stock,  at  the  time,  nor  until  after  the  re- 
ceipt of  his  300  shares  from  Schuyler,  on  the  23d  of  December, 
1852.  He  alleged,  in  his  complaint,  that  Robert  Schuyler,  by 
means  of  the  possession  of  the  scrip,  so  obtained  from  him,  and 
acting  as  president  of  the  rail  road  company,  under  color  of  the 
resolution  of  November  17,  1852,  on  or  about  the  said  23d  of 
December,  1852,  procured  the  said  562  additional  shares  of 
stock  to  be  issued  to  him  and  G-.  L.  Schuyler,  in  their  own 
names,  or  to  some  other  person  or  persons  for  their  benefit) 
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and  that  the  said  B.  and  G.  L.  Schuyler  claim  to  hold  the 
aame  on  their  own  account  The  plaintiff  claimed  that  he  was 
entitled  to  the  562  shares  which  properly  went  to  the  800 
shares  as  an  accretion  upon  them  ;  that  the  company  had  no- 
tice of  his  rights,  by  the  assignment  of  the  receipt  to  him, 
indorsed  on  said  scrip ;  and  that  Robert  Schuyler  being  through- 
oiit  these  transactions,  president  of  the  company,  it  was  bound, 
by  notice  through  him,  of  the  rights  of  the  plaintiff,  and.  is 
bound  now  to  give  him  the  shares,  on  his  paying  the  install- 
ments due  on  them,  or  to  pay  him  the  amount  of  their  value 
above  such  installments,  or  above  par. 

The  judge,  at  special  term,  decided  ^and  decreed  that  the 
plaintiff  was  entitled,  under  the  assignment  to  him,  to  300 
shares  of  the  capital  stock  of  the  rail  road  company  described 
in  the  pleadings  as  the  2d  million  of  stock,  and  was  entitled  to 
562  shares  of  the  new  stock,  which  were  on  the  2Sd  of  Decem- 
ber, 1852,  issued  and  delivered  by  the  rail  road  company  to  the 
defendants,  the  Schuylers,  without  the  consent  or  knowledge  of 
the  plaintiff  and  with  full  notice  of  his  rights.  And  that  the 
plaintiff  was  entitled  to  the  premium  upon  such  new  stock, 
which,  at  the  time  the  same  was  issued  to  the  defendants,  the 
Schuylers,  was  $35  on  each  share ;  amounting  in  the  aggregate, 
to  the  sum  of  $19,670 ;  together  with  interest.  Judgment  was 
therefore  given  in  favor  of  the  plaintiff  for  $23,173.44,  besides 
costs. 

J,  Coitf  for  the  plaintiff.  I.  The  special  endorsement  on  the 
scrip  set  forth  in  the  complaint,  and  admitted  in  the  answers, 
was  an  absolute  assignment  of  300  shares  therein  mentioned. 
(1.)  The  language  is  clear  that  the  assignment  of  the  300 
shares  Tras  absolute,  and  not  a  hypothecation  as  collateral  se- 
curity for  a  loan.  (2.)  The  admission  on  the  face  of  the 
assignment,  that  it  was  for  value  received,  is  prima  facie  evi- 
dence of  a  valid  consideration,  and  there  is  no  evidence  to  dis- 
prove it.  (1  Phil,  on  Ev.  108.)  (3.)  The  answer  admits  (fol. 
49,  61)  that  the  plaintiff  was  entitled  to  receive  the  300  shares 
absolutely.    (4.)  The  anumnt  of  the  consideration,  or  ^  value 
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received  is  immaterial.  The  stock  in  question  had  no  salable 
value  at  the  time,  and  if  any  presumption  is  to  be  made,  it 
must  be  that  it  ^vas  a  favor  to  Schuyler,  to  divide  with  him  the 
responsibility  which  Ludlow  refused  to  assume.  (5.)  By  ac- 
cepting the  assignment,  Miller  was  substituted  pro  tanto  to 
Schuylers'  liabilities  as  well  as  rights.  {Aug.  (J*  Ames  on 
Corp.  §  534.  Mann  v.  Ciirrie,  2  Barb.  S.  C.  R.  294.  Rens- 
selaer and  Washington  Plank  Road  Co.  v.  Wetsel,  21  id.  64.) 

II.  The  transaction  was  not  usurious.  (1.)  There  is  no 
allegation  of  usury  in  the  answer,  nor  any  proof  of  it  offered. 
(2.)  There  is  no  evidence  offered  that  the  transfer  of  the  stock 
had  any  connection  with  the  loan  to  Schuyler  on  the  same  day. 
(8.)  The  suggestion  of  usury,  made  on  the  argument,  not  al- 
luded to  in  the  answer,  nor  supported  by  affirmative  proof,  can- 
not affect  the  admission  that  the  assignment  was  for  value  re- 
ceived. {Gould  V.  Homer,  12  Wend.  601.  Fay  v.  Grim- 
steed,  10  Barb.  329.  Catlin  v.  Gunter,  1  Duer,  253.  Arch- 
ibald  y.  Thomas,  3  Cowen,  284.) 

III.  The  stock  in  the  assignment  mentioned  was  a  part  of 
the  second  issue,  (called  the  second  million,)  and  the  assignment 
by  Schuyler  carried  with  it,  as  a  necessary  incident,  a  propor- 
tionate interest  in  the  increased  value  of  the  stock,  whether 
represented  by  a  premium  on  the  existing  stock,  or  by  new 
stock  issued  as  a  bonus  to  the  stockholders.  (1.)  The  "shares 
of  stock"  represented  an  aliquot  part  of  the  whole  property  and 
franchises  of  the  company ;  when  the  shares  were  20,000  in  num- 
ber, each  share  represented  l-20,000th  of  the  whole  property ; 
if,  then,  the  shares  were  doubled  in  number,  two  of  the  new 
shares  repesented  the  same  value  as  one  of  the  old.  (2.)  The 
directors  could  not  appropriate  these  shares  for  the  partial  ben- 
efit of  some  of  the  stockholders,  to  the  exclusion  of  others, 
without  manifest  injustice.  It  is  accordingly  held,  in  Angell 
^*  Ames  on  Corporations,  §  554 ;  Gray  v.  Portland  Bank^ 
(3  Mass.  Rep.  364 ;)  Palmar  v.  Lawrence,  (3  Sofid.  S.  C. 
R.  162 ;)  that  all  the  advantages  from  the  creation  of  the  new 
stock  belong  equally  to  the  existing  shareholders.  (3.)  The 
certificates  or  scrip  in  question,  giving  the  holder  the  right 
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of  ft  certain  number  of  shares  when  issued,  stand  in  this  respect, 
on  the  same  footing  «8  the  shares  themselves,  and  entitle  the 
holder  to  a  like  proportion  of  the  increased  issue.  ( Grai/  v. 
Portland  Bank,  8  Mass.  864.) 

lY.  It  is  admitted  by  the  pleadings  that  Miller  had  no  notice 
of  the  resolution  of  September  17th,  for  the  issuing  of  the 
90,722  shares  of  stock  at  the  time  of  the  alleged  settlement  in 
December,  1858.  It  is  clear,  therefore,  that  between  Miller 
and  the  Schuylers,  Miller  was  entitled  to  the  562  shares  in 
question. 

y.  The  Illinois  Central  Rail  Road  Company  are  liable  to 
make  good  the  premium  on  the  value  of  the  stock,  at  the  time 
the  plaintiff  was  entitled  to  receive  it,  which  their  answer  ad- 
mits to  be  $85  a  share.  They  had  no  right  to  issue  the  whole 
additional  stock  to  Schuyler.  Their  own  resolutions  showed 
how  much  belonged  to  the  Ludlow  scrip,  and  required  the  shares 
to  be  issued  to  the  owners  of  the  scrip.  The  scrip,  when  pro- 
duced to  them,  showed  on  the  face  of  it  Miller's  title  to  the 
two-fifths,  as  clearly  as  the  title  of  Schuyler  to  the  residue. 
They  are  therefore  liable  in  damages  for  the  same  amount 
claimed  against  the  Schuylers.  {Kortrigkt  v.  Buffalo  Bank, 
20  Wefid.  9r.  Ang-,  ^  Ames  on  Corporationsy  §  654,  565. 
Wilson  V.  Little,  2  Comst,  450.) 

YI.  The  objection,  that  the  interest  in  the  certificate  was 
not  divisible,  cannot  be  urged  to  justify  a  delivery  to  the 
irrong  person.  (1.)  The  company  were  under  the  same  liability 
to  divide  the  shares  mentioned  in  the  scrip  as  in  the  case  of 
an  ordinary  certificate  of  full  stock.  (2.)  The  objection,  at  any 
rate,  is  obviated  by  the  assignment  in  question,  inasmuch  as 
the  whole  interest  in  the  scrip  is  assigned,  including  option,  the 
right  of  surrender,  &c.,  with  a  trust  implied  to  take  out  450 
shares  in  the  name  and  for  the  use  of  Schuyler. 

YII.  This  assignment  to  Miller,  on  the  face  of  the  scrip, 
could  only  be  divested  by  a  re-assignment  or  a  cancelment  by 
Miller,  and  this  the  company  were  bound  to  see  to,  at  their 
peril.  The  indorsement  on  the  certificate  of  a  settlement 
with  William  S.  Miller,  signed  by  Schuyler,  was  no  substitute 
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for  such  re-transfer.  The  document  was  still  evidence  that 
Miller  was  the  party  entitled  to  the  stock.  The  docmnent 
calling  for  stock  to  be  issued  to  Miller,  the  deliyery  of  this 
document  by  Miller  to  an  oflScer  of  the  company,  was  no  au- 
thority to  issue  the  stock  to  such  officer  in  his  own  name. 

YIII.  The  injunction  was  issued  against  the  company's  suf- 
fering the  specific  stock  in  question,  (belonging  to  the  Ludlow 
scrip)  to  be  transferred,  if  in  possession  of  the  company.  It 
appears  by  the  pleadings,  that  this  stock  had  been  actually 
issued,  and  there  is  no  proof  to  the  contrary.  There  is  nothing 
therefore  in  the  issuing  the  injunction  to  prevent  the  plaintiff 
receiving  the  relief  prayed — that  is,  the  amount  of  the  premi- 
um on  the  5G2  shares,  viz.  $35  a  share. 

Daniel  Lord,  for  the  Illinois  Central  Rail  Road  Company. 
I.  The  various  transfers  on  the  receipt,  and  the  several  notes 
of  the  same  dates,  respectively,  were  cotemporaneous  papers,  in 
reference  to  the  same  subject,  and  are  to  be  taken  together  as 
forming  one  agreement.  {Cornell  v.  Todd,  2  Denio,  130. 
Palmer  v.  Chirnsey,  7  Wend,  248.  Cooper  v.  Whitney,  3  HiU, 
99.  Cowen  ^  HilPs  Notes  to  Phil  Ev,  958.)  And  being  held 
to  contain  the  whole  agreement,  they  exhibit  the  whole  consider- 
ation. {Aldridge  v.  Bimey,  7  Monroe,  344.)  And  there  being 
no  evidence  and  no  allegation  of  any  other  consideration,  it  was 
erroneous  to  construe  or  imply  any  other  consideration. 

II.  The  transfers  and  notes  together  formed  a  mere  mortgage 
of  the  receipt.  And  the  concession  of  the  right  to  take  stock, 
and  the  transfer  of  the  receipt,  were  alike  redeemable  interests; 
and  no  absolute  title,  in  respect  of  either,  passed  to  the  plain- 
tiff. {Coote  on  Mortgages,  ch.  3,  Uist  Am.  ed,  1  PowMon 
Mortgages,  {Rand's  ed.)  116,  a.  Palmer  v.  Gurnsey,  7 
Wend.  248.  Cooper  v.  Whitney,  3  HUl,  100.)  This  is  an  in- 
flexible rule  of  policy,  to  protect  the  mortgaging  debtor,  and  is 
not  one  of  construction ;  it  prevails  even  against  the  direct 
agreement  of  the  parties.  (7  Wend.  250.)  Evidence  of  con- 
trary intent  was  excluded.  {ColvUl  v.  Woods,  8  Waits,  188. 
Jennings  v.  Ward,  2  Vem.  520.)     And  it  obtains   equally 
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where  an  additional  bargain  or  further  consideration  is  connect- 
ed with  the  mortgage.  ( Willett  v.  Wennell.  1  Vern.  488.) 
The  fact  that,  on  the  redemption,  Schuyler  allowed  800  shares 
to  Miller,  without  redeeming,  does  not  affect  the  legal  rule  ap- 
plicable to  the  mortgage.  And  if  Schuyler's  acts  are  to  gov- 
ern, they  show  only  an  intent  to  give  the  right  to  take  300 
shares. 

III.  By  a  true  construction  of  the  papers,  the  plaintiff  was 
not  entitled  to  any  other  shares  than  what  were  issued  on  the 
resolve  contained  in  the  receipt.  By  the  charter,  the  increase 
of  stock  was  to  be  under  the  discretion  of  the  board  of  directors. 
(  Walker  v.  Devereaux,  4  Paige,  251.  Clarke  v.  Brooklyn 
Bank,  1  Edw.  CL  R.  862.  Haij^ht  v.  Day,  1  John.  Ch. 
Rep.  20.  Meads  v.  Walker,  1  Hopkins,  690.)  No  other 
stock  was  allotted  on  the  receipt  in  question,  than  750  shares. 

IV.  The  expressions  in  the  transfers  of  the  receipt  only  gave 
an  option  to  subscribe  to  a  certain  extent.  To  obtain  the 
benefit  of  it,  a  party  must  give  notice,  not  only  of  the  existence 
of  the  privilege,  but  of  his  option  to  exercise  it.  This  never 
wa5  done  by  the  plaintiff. 

V.  The  company  are  not  chargeable  with  notice,  from  the 
fact  that  Robert  Schuyler,  who  dealt  with  the  plaintiff,  was 
president  of  the  defendants.  In  such  dealing  he  was  not  act- 
ing as  an  oflScer  of  the  company.  It  does  not  appear  that,  from 
the  office  of  president,  Schuyler  had  any  thing  to  do  with  re- 
ceiving notices  of  transfers.  There  is  no  evidence  that  any 
notice  of  the  claim  or  intent  to  subscribe  for  more  stock  than 
800  shares  was  ever  given  even  to  Schuyler.  {Ajig,  4*  ^^fi*  on 
Corporations,  ch,  9,  §  5.  National  Bank  v.  Norton,  1  Hill,  578. 
Commercial  Bank  v.  Cunningham,  24  Pick,  276.  Fulton 
Bank  V.  N.  Y.  and  Sharon  Canal  Co.  4  Paige,  136.) 

VI.  The  receipt  itself,  when  returned  to  the  company,  was 
not  notice  of  any  rights  in  the  plaintiff.  The  face  of  the  paper 
showed  the  whole  settled  between  Schuylers  and  the  plaintiff. 
The  possession  of  the  security  which  had  been  pledged,  with 
cancellation  on  it,  was  presumptive  evidence  that  its  obligation 
had   been   terminated.     (1   GreenL  Ev.  §  88.     2  id.  i  527. 
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Owen  y.  Barrow,  4  Bos,  ^  P.  101.)  The  company  had  no 
right  to  suppose  the  cancellation  of  the  transfer  was  falsely 
made,  as  it  would  have  been  a  forgery — not  to  be  presumed,  in 
the  absence  of  all  evidence.  That  it  would  have  been  a  forgery, 
see  2  R.  S.  673,  5  33,  sub.  2. 

YII.  On  the  evidence  in  the  case,  Schuyler  is  shown  to  be 
authorized  to  receive  the  full  performance  of  the  defendants' 
contract  and  to  settle  it.  The  complaint  alleges  him  to  have 
been  authorized  as  to  the  300  shares,  and  no  limitation  of  his 
agency  appeared  in  the  papers.  The  possession  of  the  papers 
by  the  mortgagors,  and  the  evidence  tiat  they  had  been  mort- 
gaged only,  was  evidence  of  Schuyler's  right  to  the  receipt 
and  all  its  advantages.  (2  Greerd.  Ev.  §  65.  Stort/^s  Agency, 
5 104.  Whitlock  V.  Waltham,  1  Salk.  157.  Oweti  v.  Bar- 
row, 4  Bos.  ^  P.  101.  Wolstenholme  v.  Davis,  3  Eq.  Cos. 
Ab.  709.  Dutchess  of  Cleveland  v.  Dashwood,  id.  708.  Anon. 
12  Mod.  564,  per  Holt.)  The  right,  under  the  receipt,  was  on 
a  contract  not  divisible  without  the  assent  of  the  company ; 
and  supposing  Schuylers  and  the  plaintiffs  jointly  interested  m 
the  receipt,  the  company  were  right  \n  dealing  with  the  Schuy- 
lers and  leaving  them  to  fulfill  their  sub-contract  with  the 
plaintiff 

YIII.  The  damages  awarded  are  not  warranted  by  the  case. 
The  earliest  demand  of  the  stock  by  the  plaintiff,  was  October 
31st,  1853 ;  the  value  then  was  $20  per  share  premium :  the 
rate  allowed  is  $35  per  share,  the  value  on  22d  December, 
1852.  And  the  plaintiff  claimed  the  shares  specifically,  and 
enjoined  them  in  the  company's  hands.  They  cannot  claim 
damages  as  upon  a  wrong  issue,  and  also  claim  the  stock  as  not 
issued.  It  is  impossible  to  ascertain  on  what  basis  the  judge 
awarded  damages  for  562  shares,  giving  the  plaintiff  862  shares 
on  the  receipt. 

IX.  The  defendants  having  proved  their  defense  affirmatively, 
the  judgment  should  be  reversed,  with  costs,  and  judgment 
given  for  the  defendants. 
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Alex.  Hamilton^  for  the  defendants  B«  &  Gr.  L.  Schuyler, 
I.  The  true  construction  of  the  assignment  only  required  the 
delivery  of  800  shares. 

II.  The  answer  alleges,  and  the  testimony  in  the  case  estal>- 
lishes,  that  the  assignment  of  the  right  to  the  300  shares  was 
part  of  the  collateral  security  for  the  loan  of  $7000,  and  that 
no  other  consideration  but  the  loan  itself  ever  existed  or  passed 
between  the  parties,  in  regard  to  such  300  shares. 

III.  The  loan  of  $7000  having  been  repaid  in  foil,  with  in- 
terest at  7  per  cent,  the  bonus  or  additional  compensation  of 
300  shares  delivered  to  the  plaintiff,  worth  a  premium  of 
$10,500,  was  grossly  usurious,  but  the  defendants  are  content 
that  the  plaintiff  should  retain  this  large  compensation. 

IV.  The  "value  received,^'  spoken  of  in  the  assignment  of 
the  receipt  for  $7500,  was  evidently  the  loan  itself,  and  it  was 
the  only  and  a  good  consideration  in  law  for  the  assignment  of 
the  receipt  as  collateral  security  for  the  loan. 

V.  The  plaintiff  was  bound  to  prove,  affirmatively,  the  "  val- 
uable" consideration  alleged  by  him  for  the  transfer  of  the  800 
shares.  Any  other  consideration  than  the  loan  was  denied  by 
the  defendants,  B.  <fc  Gr.  L.  Schuyler. 

YI.  This  is  not  the  case  of  a  party  seeking  to  avoid  the  pay- 
ment of  a  debt  on  the  ground  of  illegal  consideration;  but  one 
in  which  a  very  large  bonus  having  already  been  received,  con- 
trary to  law,  a  much  larger  amount  is  sought  to  be  recovered  in 
the  same  way.  The  court  cannot  close  its  eyes  to  the  founda- 
tion upon  which  the  claim  rests. 

VII.  The  instruments  relied  on  by  the  plaintiff,  of  Oct.  1st, 
1851,  and  April  3d,  1852,  wexfi  not  transfers  of  stock,  but  trans- 
fers of  the  scrip,  for  $7500,  by  way  of  pledge,  with  an  option 
or  privilege  to  take  150  and  150  shares  of  the  stock.  The 
plaintiff  never  gave  to  R.  <fc  G.  L.  Schuyler,  notice  of  his  inten- 
tion to  avail  himself  of  this  option. 

VIII.  The  injunction  having  been  served  upon  the  defend- 
ants on  the  2l8t  of  November,  1853,  and  not  having  been  dis- 
turbed, the  plaintiff  can  only  recover  the  562  specific  shares 
of  stock,  and  not  the  damages  for  the  non-delivery. 
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IX.  At  all  events,  the  plaintiff  can  only  recover  the  differ- 
ence between  $35,  the  premium  of  the  23d  of  December,  1852^ 
and  $20,  the  premium  at  the  time  of  the  service  of  the  in- 
junction. 

PEABOirf,  J.  The  paper  signed  by  the  treasurer  of  the 
Illinois  Central  R.  R.  Co.  was  a  receipt  of  the  company 
for  $7500.  It  contained,  also,  an  agreement  that  it  should 
be  repaid  to  Ludlow  or  his  assigns,  on  demand,  with  interest 
at  the  rate  of  six  per  cent,  or  that  it  should  be  received  in 
payment  of  $10  on  each  share  of  the  stock  to  be  issued  to 
him  when  the  directors  should  authorize  the  issue  of  the  second 
million.  The  language,  "to  be  repaid  to  him  *  *  *  *  or 
received  in  payment  ten  dollars  on  each  share  ♦  ♦  ♦  * 
to  be  issued  to  him,"  &c.,  expresses  a  contract  on  the  part  of 
the  company  to  do  one  or  the  other  of  those  things.  As  an 
acknowledgment  of  the  receipt  of  the  money,  it  is  explicit  and 
its  meaning  unquestionable,  and  the  subsequent  part  of  it 
contains  an  agreement  either  to  repay  it  on  demand  or  ac- 
cept it  as  a  payment  of  $10  on  a  share  on  account  of  the  stock 
to  be  issued.  This  part  is  in  the  alternative,  to  do  one  or  the 
other.  The  paper  does  not  show  very  clearly  which  party 
might  elect  between  the  alternatives,  but  the  course  of  the 
business  shows  that  it  was  the  intention  that  Ludlow  should 
elect  which  course  should  be  taken^  and  this  would  probably  be 
the  meaning  of  the  paper  itself,  considered  separately  from  other 
evidence.  The  company  then  had  $7500  of  the  money  of  Lud- 
low, which  was  to  be  repaid  to  him  on  demand,  in  money  or  by 
issuing  to  him  stock  of  the  second  million,  not  then  issued,  but 
to  be  issued  to  him  whenever  the  directors  should  authorize  the 
issue  of  that  million.  tThey  had  resolved  (April  17,  1851)  to 
issue  it,  and  they  agreed  to  issue  to  him  the  number  of  shares 
on  which  this  sum  would  pay  $10  per  share.  $7500  would  pay 
$10  a  share  on  750  shares.  It  was  then  a  contract  either  to 
repay  him  the  money  or  issue  to  him  750  shares  of  their  stock 
on  which  this  sum,  $7500  or  $10  a  share,  was  to  be  credited  as 
paid,  and  the  company  was  to  do  the  one  or  the  other  at  the 
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election  of  Ludlow  or  his  assigns.  It  gave  Ludlow  or  his  as^ 
gignS)  then,  the  right,  at  his  or  their  option,  to  receive  from  the 
company  the  money  or  the  stock  to  th^  amount  of  it — 750 
shares.  On  the  1st  of  October,  following,  the  Schuylers,  being 
owners  of  this  receipt  and  contract,  indorsed  on  it,  bearing  date 
on  that  day,  an  assignment  by  which  they  transferred  it  to  the 
plaintiff.  By  the  transfer  indorsed,  they  "sell,  assign  and 
transfer"  to  him  or  his  assigns  the  receipt,  "together  with  the 
right  to  take  and  receive  to  his  own  use  and  account  150  shares 
of  the  stock  to  be  issued  as  set  forth  in  the  receipt,  reserving 
the  remainder  of  the  stock  for  our  (their)  own  use  and  account." 
This  transfer  is  not  very  clear  and  intelligible  by  itself.  Seing 
in  its  terms  an  absolute  sale  and  transfer  of  the  whole  receipt, 
the  part  which  purports  to  authorize  him  to  receive  to  his  own 
use  150  shares,  seems  to  be  supererogatory.  The  paper  called 
the  receipt,  gave  to  the  holder  the  right  to  take  the  whole  750 
shares  of  the  stock,  and  the  assignment  of  that  to  the  plaintiff 
gave  him  apparently  the  right  to  take  the  whole  of  that  amount. 
To  follow  the  general  transfer  of  that  right  with  the  words 
''  together  with  the  right  to  take  to  his  own  use  and  account 
150  shares  of  the  stock,"  seems  unmeaning.  But  this  grant 
of  authority  to  take  to  his  own  use  the  150  shares  is  followed 
by  an  express  reservation  of  the  rest  of  the  stock  (the  750 
shares)  therein  mentioned,  to  the  use  of  the  grantors,  in  the 
following  words :  "  reserving  the  remainder  of  the  stock  to  our 
own  use  and  account."  This  assignment  then  commences  with 
an  absolute  transfer  to  the  plaintiff  of  the  right  to  take  the 
whole  750  shares,  and  then  proceeds  in  terms  indicating  an  in- 
tention to  increase  his  rights,  to  give  him  the  further  right  to 
receive  to  his  own  use  150  shares  of  the  stock,  and  closes  with 
a  reservation  to  the  assignors,  of  the  remainder  (after  deduct- 
ing the  150  shares,)  to  their  own  use.  The  second  part  of  this 
paper — ^that  giving  the  right  to  take  the  150  of  the  750 
shares — seems  utterly  unmeaning  and  ineffectual ;  the  right  to 
take  the  whole  750  (including,  of  course,  this  150  with  the  rest) 
haying  been  given  in  the  preceding  lines  ;  and  the  concluding 
part  of  the  paper  containing  the  reservation  of  all  except  the  150 
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shares,  for  the  use  of  the  assignors,  seems  absolutely  incon* 
sistent  with  the  first  part,  which  gives  the  right  to  take  the 
whole  750  shares.  These  last  provisions  seem  entirely  con- 
sistent with  each  other ;  but  whether  taken  separately  or 
together,  they  are  both  inconsistent  with  the  first.  To  grant 
the  right  to  150  of  750  shares,  and  reserve  the  right  to  the 
rest  of  the  750,  is  consistent  and  intelligible ;  but  to  grant  the 
right  to  750  shares,  and  add  to  that  a  grant  of  150  out  of 
that  750,  is  not  consistent ;  and  to  follow  that  with  an  express 
reservation  of  all  except  the  150,  though  quite  consistent  with 
the  grant  of  the  smaller  number,  is  contradictory  to  the  grant 
of  the  larger  number,  and  cannot  consist  with  it.  To  construe 
this  paper  in  such  a  manner  as  to  give  effect  to  all  its  parts, 
is  precisely  our  duty,  if  it  be  in  our  power ;  but  to  do  so  it  is 
pretty  certain,  I  think,  that  we  must  have  aid  from  other  evi- 
dence than  that  contained  in  the  paper  itself.  There  is  evidenoe 
in  the  case,  that  on  the  same  day  on  which  this  assignment 
was  made  by  the  defendants  Schuylers,  they  gave  to  the  plain- 
tiff their  promissory  note  for  $7000,  payable  in  six  months,  in 
which  it  is  stated  that  they  had  deposited  with  him,  with  au- 
thority to  collect,  sell  or  assign  the  same,  the  receipt  of  the 
Treasurer  of  the  Illinois  Central  Rail  Road  Company,  for 
$7500,  payable  on  demand  or  receivable  in  payments  of  ten 
dollars  on  each  share  of  the  stock  of  said  company,  to  be  issued 
to  R.  &  G.  L.  Schuyler,  or  their  assigns,  whenever  the  direct- 
ors should  authorize  the  issue  of  the  second  million  of  said 
stock,  in  pursuance  of  a  resolution  of  the  board  of  directors, 
passed  April  17, 1851.  On  the  3d  day  of  April,  1852,  this 
note  was  taken  up  and  a  new  note  at  six  months,  for  the  same 
amount,  containing  the  same  statement  of  the  deposit  of  the  re- 
ceipt of  the  treasurer  as  security,  was  given.  This  last  not^ 
at  maturity,  was  taken  up  and  succeeded  by  a  new  one  in 
renewal  for  ninety  days  for  the  same  amount,  the  interest  on 
each  of  them  being  paid  as  they  were  taken  up  from  time  to 
time.  The  last  note  for  ninety  days  also  states  that  the  Schuy- 
lers had  deposited  with  the  plaintiff  the  same  receipt  of  the 
treasurer  of  the  Illinois  Central  R.  R.  Co.,  and  expressly  says 
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it  was  80  deposited  "  as  collateral  secnrity."  These  notes,  then, 
show  the  conditions  and  purpose  of  the  general  assignment  of 
the  receipt.  They  show  that  it  was  assigned  as  collateral  se- 
curity for  the  notes.  The  same  assignment  answered  for  the 
second  and  third  notes,  and  no  new  transfer  was  made  of  the 
receipt,  generally,  for  either  of  them ;  but  at  the  same  time 
with  the  making  of  the  second  note  a  new  indorsement  was 
made  on  the  treasurer's  receipt,  as  follows :  "  For  value  re- 
ceived, we  hereby  assign  and  transfer  to  W.  S.  Miller,  the  right 
to  take  a  further  150  shares  of  the  stock  within  mentioned, 
when  the  same  is  issued,  making  in  all  300  shares  which  are 
to  be  delivered  to  him.    Dated  April  3, 1852." 

In  each  of  these  notes,  the  fact  that  the  plaintiff  held  the 
receipt  as  security  is  stated.  The  assignment  of  the  rights  of 
the  Schuylers  under  the  receipts  was  intended  merely  as  col- 
lateral security  for  the  payment  of  the  money  on  the  notes, 
and  so  far  as  that  was  concerned  it  was  redeemable  by  pay- 
ment of  the  money.  Nothing  is  said  in  the  notes  about  the 
other  provisions  in  the  paper  called  an  assignment — that  re- 
specting the  150  shares,  or  that  about  reserving  to  the  assignors, 
the  Schuylers,  the  residue  of  the  750  shares.  As  to  these  parts, 
the  paper  must  stand,  and  effect  must  be  given  to  it,  according 
to  it  own  terms  and  meaning.  Nothing  in  the  case  goes  to 
modify  these  terms. 

After  the  giving  of  the  last  note,  and  before  it  fell  due,  the 
company,  by  a  resolution  bearing  date  on  the  17th  day  of  No- 
vember, 1852,  created  and  distributed  70,722  new  shares  of  the 
stock.  This  stock,  the  plaintiff  says,  was  distributed  among 
the  stockholders  as  an  increase  or  addition  to  the  stock  held  by 
them,  including  the  scrip,  and  in  the  proportion  of  one  share 
and  seven-eighths  of  the  new  stock  for  each  share  of  the  old ; 
and  he  claims  that  he  was  entitled,  as  holder  of  the  300  shares, 
to  562  shares  of  this  new  stock  as  an  accumulation  of,  and  an 
addition  to,  his  800  shares. 

To  this  claim  several  objections  are  interposed  by  the  de- 
fendants :  1st.  That  the  plaintiff,  at  the  time  of  the  creation  of 
the  new  stock,  was  not  the  holder  of  the  300  shares ;  that  he 
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merely  had  the  right  to  elect  to  take  them,  but  had  not  elected. 
2d.  That  if  he  was  owner  of  the  300  shares,  he  had  no  rights 
as  such  owner,  to  a  distributive  share  in  the  new  stock.  And 
by  the  company  it  was  insisted,  8d.  That  all  his  rights  were 
matters  between  himself  and  the  Schuylers,  of  which  the  com- 
pany had  no  legal  notice,  and  which  they  were  not  bound  to 
regard. 

As  to  the  first  objection,  there  is  nothing  in  the  case  to  show 
that  the  plaintifiF,  on  the  17th  day  of  November,  1852,  had  de- 
termined to  take  the  800  shares  which  the  defendants  Schuy- 
lers had  given  him  the  right  to  take.  They  gave  him  the 
right  to  take  150  shares,  by  an  indorsement  on  the  receipt, 
bearing  date  the  Ist  day  of  October,  1851,  and  the  right  to 
take  150  shares  more,  making  300  in  all,  by  another  indorse- 
ment thereon,  bearing  date  the  3d  day  of  April,  1852.  These 
indorsements  were  in  form  assignments  to  the  plaintiff  of  the 
right  to  take  this  number  of  shares  of  the  stock.  The  original 
receipt  of  the  treasurer  gave  the  Schuylers,  or  the  holder,  only 
the  right  to  take  the  750  shares  therein  mentioned,  at  their 
option,  and  the  holders  of  that  could  not,  by  virtue  of  it,  claim 
to  be  holders  of  the  stock  mentioned  therein,  or  to  have  any 
rights  to  it  until  they  had  elected  and  given  notice  of  their  in- 
tention to  take  it.  The  plaintiff,  therefore,  until  he  had  done 
this,  had  no  right  to  this  stock,  either  as  between  him  and  the 
Schuylers,  or  as  between  him  and  the  company. 

The  receipt  gave  the  holder  of  it  only  this  right  as  against 
the  company ;  and  the  Schuylers  merely  gave  the  plaintiff  the 
same  rights  they  had  as  to  150  of  the  shares  therein  provided  for. 
The  plaintiff  does  not  aver  in  his  complaint,  or  prove,  that  he 
had  made  his  election,  to  take  the  shares  or  not,  much  less  does 
he  aver  or  prove  that  he  had  given  notice  of  his  election,  either 
to  the  company  or  to  the  Schuylers,  and  he  had  no  right  as 
against  either  of  them,  to  the  stock,  until  he  had  both  elected 
and  given  notice  of  his  election.  If  he  had  exercised  his  right 
of  election,  and  had  notified  the  Schuylers,  he  would  then  have 
had  a  right  to  the  stock,  out  of  their  750  shares.  If  the  com- 
pany had  been  properly  notified  by  him  of  his  rights  and  of  his 
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election  to  take,  and  that  he  shonld  look  to  them  to  issue  it  to 
him,  they  would  probably  have  been  bound  by  that  notice,  and 
he  would,  as  to  both  of  them,  probably  have  been  entitled  to 
the  stock,  and  would  .thereby  have  acquired  the  rights  of  a 
stockholder  as  to  any  new  issue  of  stock.  The  only  averment 
of  an  election  by  him^  in  his  complaint,  occurs  at  fol.  17,  and 
he  there  only  avers  that  on  the  20th  day  of  December,  1852, 
he  gave  to  Robert  Schuyler  the  receipt  of  the  treasurer,  to  en- 
able him  to  receive  for  him  (the  plaintiff)  such  stock  as  the 
plaintiff  might  be  entitled  to  from  the  company,  and  that  said 
Schuyler  did  deliver  to  him  the  300  shares,  on  the  23d  of  that 
month.  There  is  no  claim  or  evidence  of  an  election  or  notice 
by  the  plaintiff  until  this  time.  This,  I  suppose,  may  be  con- 
sidered an  election,  and  notice  of  it  to  the  Schuylers,  at  least ; 
and  from  this  time  forth,  as  between  the  plaintiff  and  the 
Schuylers,  he  was  entitled  to,  and  had,  the  rights  of  owner  of 
this  stock.'  But  the  70,722  shares  had  been  created,  and  par- 
tially or  wholly  distributed  before  this  time.  The  rights  of  the 
plaintiff  must  depend  on  the  condition  of  things  at  the  time 
the  stock,  of  which  he  claims  a  distributive  share,  was  created 
and  issued.  At  that  time  he  was  not  owner  of  this  800  shares 
or  any  part  of  it.  More  than  a  month  after  that  he  became,  by 
his  own  account,  the  owner  of  it,  to  be  sure ;  but  he  could  not 
retroactively  acquire  any  right  to  it,  and  he  did  not.  The  title 
to  it  had  already  vested  in  some  one  else,  perhaps,  and  whether 
it  had  or  not,  he  had  no  right  to  it.  His  purchase  of  the  300 
shares  was  made,  in  effect,  in  December  following — more  than 
a  month  thereafter. 

The  second  point  is,  that  even  if  he  were  holder  of  the 
800  shares,  he  was  not  entitled  for  that  reason  to  the  distrib- 
ntive  share  of  the  new  stock.  The  ownership  of  stock  of 
the  company  gave  to  the  owner  an  undivided  interest  as  owner, 
in  the  property  of  the  corporation — an  interest  which  bore  the 
same  proportion  to  the  whole  property,  as  his  shares  did  to  the 
whole  number  of  shares.  This  right  was  a  right  or  proportion- 
ate interest  in  the  assets  of  the  company,  and  in  the  proceeds 
and  benefits  of  the  property  of  the  company.    These  assets 
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were  the  property  of  the  corporation.  This  was  a  right  not 
to  any  part  of  the  assets,  separately  and  exclusiyely — not  s 
right  to  an  immediate,  exclasive  possession  of,  or  property  in, 
any  particular  part  of  those  assets ;  not  a  right  to  an  immedi- 
ate  distributive  share  of  the  assets  or  any  part  of  them — and 
no  more  a  right  to  a  distributive  share  of  any  stock  of  the  cor- 
poration  belonging  to  itself,  than  to  any  other  property  be- 
longing to  it  Prima  facie  all  the  property  of  the  corporation 
was  dedicated  to  its  use  for  the  purpose  of  advancing  the  enter- 
prise for  which  it  was  organized  ;  and  any  stock  it  might  own, 
whether  of  its  own  capital  or  that  of  any  other  company,  like 
any  other  property^  was  to  be  used  in  the  discretion  of  its 
officers  to  accomplish  that  end  in  the  manner  most  beneficial  to 
the  corporation,  and  corporators  as  such*  As  to  the  70,722 
shares  of  stock  they  resolved  to  create,  that,  as  soon  as  created, 
belonged  to  the  company,  and  like  other  property  was  to  be 
used  for  its  benefit  and  advancement  in  the  business  to  which 
its  energies  were  to  be  applied*  In  the  hands  of  its  directors 
and  agents  the  $35  ^er  share  which  that  was  worth  was  prop- 
erly applicable,  like  its  other  funds  and  means,  immediately  to 
the  advancement  of  the  interests  of  the  corporation,  and  in 
this  manner  to  the  benefit  of  its  corporators  or  stockholders. 
To  divide  this  at  once  among  the  stockholders,  in  proportion  to 
their  interests  respectively,  would  have  been  to  withdraw  from 
the  treasury  of  the  company  the  sum  which  it  was  worth,  and 
diminish  to  that  extent  its  means ;  a  measure  which  might  or 
might  not  be  for  the  best  interests  of  the  company,  and  its 
members,  and  which  as  it  might  or  might  not  seem  so  to  its 
directors  and  agents,  it  became  their  duty  to  adopt  or  reject, 
but  it  was  one  which  at  any  rate  neither  the  plaintiff  nor  anj 
stockholder  could  demand  as  his  right.  It  is  not  shown  that 
such  a  distribution  was  made  among  the  stockholders  generally, 
and  I  think  there  is  some  evidence  that  it  was  not,  but  in 
the  absence  of  evidence  on  the  subject,  the  view  most  favorable 
to  the  plaintiff,  we  cannot  assume  that  it  was,  but  are  bound  to 
suppose  that  this  fund  was  administered  like  other  assets  <^ 
the  company  in  the  manner  deemed  on  the  whole  most  bene- 
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ficial.  Whatever  disposition  was  made  of  it,  the  stockholders 
get  the  benefit  of  it  directly  or  indirectly. 

The  only  question  remaining  to  be  examined,  is  that  of 
notice ;  and  this  relates  only  to  the  liability  of  the  company. 
The  plaintiiF  says  that  it  had  notice.  Ist.  Through  Robert 
Schuyler,  with  whom  as  a  member  of  the  firm  of  B.  &  G.  L. 
Schuyler,  the  plaintiff  dealt  as  to  the  stock.  2d.  That  it  had 
notice  by  the  production  to  it  of  the  treasurer's  receipt  with 
the  indorsement  thereon,  at  the  time  the  stock  was  issued  upon 
it  and  it  was  surendered. 

The  notice  claimed  through  Robert  Schuyler  is  claimed  on 
the  ground  that  he  being  president  of  the  company,  it  is  bound 
by  any  information  he  had.  But  it  must  be  borne  in  mind  that 
he  had  no  intercourse  on  this  subject  with  the  plaintiff  a's  pres- 
ident of  the  company.  The  plaintiff  had  no  intercourse  with 
the  company  on  this  subject,  either  through  Schuyler  or  other- 
wise. He  had  no  dealing  with  Robert  Schuyler,  for  himself, 
even.  He  dealt  with  the  firm  of  R.  &  G.  L.  Schuyler,  and  his 
dealings  with  this  firm  were  through  the  medium  of  Robert, 
who,  as  a  member  of  that  firm,  had  the  power  of  an  agent  to 
bind  it  by  his  acts,  in  its  name  and  on  its  behalf.  But  notice 
to  R.  d&  G.  L.  Schuyler,  was  not  notice  to  the  company.  Neither 
is  notice  to  Robert  notice  to  the  company,  in  a  matter  in  which 
he  represents,  not  the  company,  but  R.  &  G.  L.  Schuyler.  In 
this  matter,  Robert  did  not  represent  the  company  at  any  time. 
Notice  to  an  agent,  in  a  transaction  for  which  he  is  employed, 
is  notice  to  his  principal,  and  it  is  ofily  in  such  a  case  that  the 
principal  (whether  a  corporation  or  a  natural  person)  is  bound 
by  notice  to  his  agent.  No  notice,  as  such,  was  in  point  of  fact 
given  to  him  in  any  character,  as  president  or  agent  of  the 
company  or  otherwise.  Certain  information,  it  is  true,  came  to 
him  casually,  while  acting  as  agent  of  R.  &  G.  L.  Schuyler, 
that  that  firm  had  contracted  conditionally  to  sell  to  the  plaintiff 
some  stock' of  this  company,  without  an  intimation,  however, 
that  it  was  intended  or  designed  to  give  notice  to  him,  or  the 
company,  or  that  he  as  president,  or  the  company  as  his  prin- 
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cipal,  phould  take  notice  of  it  or  regard  it,  or  the  rights  op 
claims  of  the  plaintiiT  in  relation  to  the  subject  of  it.  Such 
information,  thus  received,  (if  notice  it  can  be  called  at  all)  does 
not  bind  the  company  as  notice.  {Afig,  4*  Ames  on  Corp. 
§§  805,  806,  307,  308.  National  Bank  v.  Norton,  1  Hill,  578. 
Fulton  Bank  v.  N  Y.  and  Sharon  Canal  Co.  4  Paige,  136.) 

The  surrender  of  the  certificate  or  receipt  with  the  indorse- 
ments thereon,  has  still  less  the  semblance  of  a  notice.  In  the 
first  place,  the  surrender  was  made  after  the  20th  of  December, 
and  long  after  the  new  stock  was  created  and  the  mode  of  its 
distribution  resolved  on  and  formally  acted  on  by  the  company 
with  certain  parties,  on  terms  which  gave  the  transaction  the 
nature  of  a  contract  between  the  company  and  the  parties  con- 
tracting to  take.  And  in  the  second  place,  the  paper  was  in 
possession  of  Robert  when  they  first  saw  it,  and  it  was  surren- 
dered by  him  as  a  member  of  the  firm  of  R.  &  6.  L.  Schuyler, 
in  whose  hands  the  receipt,  even  with  the  indorsements  there- 
on, was  presumptively  the  property  of  the  firm  which  he  rep- 
resented, and  not  of  the  plaintiff.  Such  a  paper  with  the 
assignment  indorsed,  in  the  hands  of  the  assignor,  prima  facie 
belongs  to  him  and  not  to  the  person  named  as  assignee  in  the 
assignment,  thus  apparently  not  completely  executed  by  a  de- 
livery, or  else  surrendered  to  the  assignor  and  in  his  power  for 
the  purpose  of  cancellation  or  other  disposition. 

The  surrender  by  him  to  the  company,  was  in  itself  a  repre- 
sentation by  him  that  he  had  the  authority  to  surrender,  and 
his  mere  possession  of  the  assignment  accompanied  with  this 
representation  and  act,  was  far  from  being  evidence  to  the  <M)m- 
pany  that  he  did  not  own  the  certificate,  or  had  parted  with  his 
right  to  it ;  so  that,  1st.  If,  as  between  the  Schuylers  and  the 
plaintiff,  he  had  been  entitled  to  the  562  shares,  the  company 
had  no  notice  of  his  rights,  and  were  not  bound  by  them ;  and 
2d.  As  between  him  and  the  Schuylers  he  was  not  at  the  time 
the  new  stock  was  created  and  his  right  to  it  is  said  to  have 
accrued,  the  owner  of  the  800  shares  upon  the  strength  of  his 
title  to  which  he  bases  his  claim ;  and  8d.  The  ownership  of 
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tbese  300  shares  did  not  necessarily,  nor  as  far  as  the  evidence 
shows,  entitle  the  holder  to  the  562  shares  and  a  distribution  or 
deliyery  of  them  to  him,  whoever  he  may  have  been. 
A  new  trial  mast  be  granted ;  costs  to  abide  the  event. 

Mitchell.  P.  J.,  concurred, 

Roosevelt,  J.,  dissented. 

New  trial  granted. 

[New  York  General  Term,  June  6,  1857.    Mitchell,  Roosevelt  and  Peor 
body,  Justices.] 


Van  Rensselaer  vs,  Chadwick. 

Tbe  rent  reserved  in  the  manor  leases  which  exist  in  this  state,  Is  a  rent  charge. 
The  dictum  to  the  contrary,  in  Van  JRenssdaer  v.  Bradley,  (8  Denio,  186,) 
is  iiot  sustained  by  authority. 

Where  several  persons,  being  the  owners  of  land  chargeable  with  rent,  as  ten- 
ants in  common,  make  partition  between  themselves,  each  assuming  the 
payment  of  his  equitable  share  of  the  rent,  a  release  to  one  of  the  owners 
does  not  ej^tinguish  the  liability  of  the  other. 

Thus,  ^here  lands,  charged  with  the  payment  of  the  rents  reserved  in  the  orig- 
inal leases,  descended  to  the  defendant  and  his  brother  J.  C,  from  their 
fkther,  the  lessee,  and  they  made  partition  between  themselves,  each  convey- 
ing to  the  other,  and  each  agreeing  to  assume  and  pay  his  equitable  proportion 
of  the  rents ;  Held  that  the  land  of  each  was  still  liable  for  the  rent,  but  that, 
as  between  themselves,  each  was  liable  to  the  other  for  any  amount  he  was 
compelled  to  pay,  beyond  his  proportionate  share. 

And  the  lessor  having,  subsequent  to  such  partition,  and  apportionment  of  the 
rent,  executed  a  release  to  J.  C.  of  all  his  estate  and  interest  in  the  portion  of 
the  premises  conveyed  to  J.  C.  on  the  partition;  it  was  further  held  that  the 
lessor,  by  the  execution  of  that  release  made  himself  a  party  to  the  partition, 
and  became  bound  by  the  apportionment  that  had  been  made;  and  that 
he  could  no  longer  claim  fVom  the  defendant  the  payment  of  any  greater 
amount  of  rent  than  by  the  contract  for  partition  between  him  and  J.  C.  he 
had  agreed  to  pay. 

Also  held  that  there  was  no  rule  of  law  which  would  give  to  such  a  transaction 
the  effect  of  exonerating  the  defendant,  or  his  land,  tVom  the  payment  of  his 
proportionate  share  of  the  rent. 
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No  case  is  to  be  found  in  which  rent,  though  it  he  a  rent  chargOi  if  in  its  DaUir» 
it  be  divisible  and  apportionable,  has  been  held  to  have  been  extinguished  as 
to  the  tenant  of  one  parcel  of  the  land,  by  a  release  to  another  tenant  of  a  dif- 
ferent parcel  held  by  him  in  severalty.    Per  Harris,  J. 

Where  a  lease  reserved  to  the  grantor  &c.,  "  yearly  and  every  year,  the  yearly- 
rent  of  twenty-eight  skipplcs  of  wheat  and  four  fkt  fowls,  and  petforvi  one 
day's  service  with  carriage  and  horses,  the  first  payment  to  be  made  on  the 
1st  day  of  January,"  &c. ;  Held  that  the  fair  construction  of  the  whole  aen- 
teuce  required  that  the  words  "  yearly  and  every  year,"  and  the  words  "  j'early 
rent,"  shoald  be  made  applicable  to  the  performance  of  the  day's  service  as 
well  as  the  other  items  of  the  i*cnt. 

THIS  action  was  brought  to  recover  certain  rents  aUeged  to 
be  due  from  the  defendant  to  the  plaintifiF.  It  was  tried  at 
the  Albany  circuit,  in  October,  1853,  before  Mr.  Justice  Par- 
ker. Upon  the  trial,  the  plaintiff  gave  in  evidence  a  lease  in 
fee  from  Stephen  Van  Rensselaer,  his  father,  to  Samuel  Combe, 
jr.,  dated  February  23,  1797,  for  lot  74,  in  the  town  of  Rens- 
selaerville,  containing  ItiO^  acres,  and  reserving  certain  rents. 
Also,  a  similar  lease  to  Andrew  Speckerman,  for  lot  75,  in  the 
same  town,  dated  February  10,  1803.  the  lot  containing  153i 
acres.  The  reservation  of  rent  in  the  last  mentioned  lease  was 
as  follows:  "Yielding  and  paying  therefor,  yearly  and  every 
year,  during  the  continuance  of  this  grant,  unto  the  said  Ste- 
phen Van  Rensselaer,  his  heirs  or  assigns,  the  yearly  rent  of 
28  skipples  of  good,  clean,  merchantable  winter  wheat,  and  four 
fat  fowls,  to  be  delivered  at  the  now  mansion  house  &c.,  and 
perform  one  day's  service  with  carriage  and  horses." 

It  further  appeared  that  Aaron  Chadwick,  the  father  of 
the  defendant,  in  his  lifetime,  became  the  assignee  of  the 
lessee  of  lot  75,  a  part  of  lot  74  and  also  parts  of  three  other 
lots,  making  together  a  farm  of  315  acres  ;  that  he  died  in 
1838,  and  his  farm  descended  to  the  defendant  and  his  brother 
John  Chadwick.  as  heirs  at  law ;  that  the  two  brothers  made 
partition  between  themselves ;  that  John  Chadwick  conveyed 
to  the  defendant  142  acres  of  lot  75  and  15  acres  of  lot  74,  and 
the  defendant  conveyed  to  John  the  residue  of  the  farm.  These 
deeds  bear  date  the  4th  day  of  March,  1841.  In  each  of  tbe 
deeds  it  is  stated,  that  the  grantee  is  to  hold  '^  subject  to  the 
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claims  of  Stephen  Van  Rensselaer,  Esq.  proprietor  of  the  soil.'' 
The  rent  had  been  paid  up  to  the  year  1838.  The  amount  due 
upon  that  part  of  lot  76  oonvejed  to  the  defendant,  from  1888 
to  1853,  with  interest,  was  $480.48,  and  on  that  part  of  lot  74 
conyeyed  to  the  defendant,  $52.88.  These  sums  included  $25 
charged  for  the  day's  service  with  carriage  and  horses. 

The  defendant  also  gave  in  evidence  a  deed  from  the  plaintiff 
and  his  wife  to  John  Chadwick,  dated  August  19,  1842,  where- 
by for  the  consideration  of  $632,  the  plaintiff,  who  was  admit- 
ted to  be  the  devisee  of  the  rents  reserved  upon  the  lots  in 
question,  released  to  John  Chadwick,  his  heirs  &c.,  all  his  estate, 
right,  title,  interest  &c.,  in  and  to  the  farm  conveyed  to  him  by 
the  defendant.  The  testimony  being  closed,  the  counsel  for  the 
defendant  insisted  that  the  rent  in  question  was  a  rent  charge, 
and  that  by  releasing  20  acres  of  lot  75  from  the  payment  of 
rent,  as  the  plaintiff  had  done  by  his  deed  to  John  Chadwick, 
he  had  extinguished  the  rent  upon  the  whole  lot,  and  that  con- 
sequently the  plaintiff  could  not  recover  for  any  rent  upon  that 
part  of  lot  75  held  by  him,  since  1*842. 

The  counsel  for  the  defendant  also  insisted  that,  inasmuch  as 
it  appeared  that  one  day's  service  with  carriage  and  horses  had 
been  paid,  the  plaintiff  was  not  entitled  to  recover  any  thing 
on  account  of  such  services.  The  court  refused  so  to  hold,  and 
decided  that  the  plaintiff  was  entitled  to  recover  the  whole 
amount  claimed  as  the  proportionate  share  of  rent  chargeable 
upon  those  parts  of  the  lots  held  by  the  defendant,  amounting 
to  $533.86.  Upon  this  decision  judgment  was  entered,  and 
the  defendant  appealed  to  the  general  term. 

C  M.  Jenkins^  for  the  plaintiff. 

A.  X  Cotvitij  for  the  defendant. 

J5y  the  Court,  Harris,  J.  There  can  be  no  doubt,  I  think, 
that  the  rent  reserved  in  the  manor  leases  which  exist  in  this 
state,  is  a  rent  charge.  The  dictum  to  the  contrary,  in  Van 
MmustkuT  T.  BradUj^j  (8  Denioj  185,)  is  not  sustained  by 
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authority.  In  Coke  LitL  §  217,  it  is  said  that  "  if  a  man  make 
a  feoffment  in  fee,  and  by  the  same  indenture  reserveth  to  him- 
self and  his  heirs  a  certain  rent,  with  power  of  distress,  such 
a  rent  is  a  rent  charge,  because  such  lands  and  tenements  are 
charged  with  such  distress  by  force  of  the  writing  only,  and 
not  of  common  right."  The  rent  reserved  upon  a  grant  in  fee 
is  in  the  nature  of  a  new  purchase  from  the  grantee.  Bacoris 
Abr.  tit  Rent,  H.) 

The  doctrine  of  the  common  law  in  relation  to  the  discharge 
of  a  rent  charge,  as  it  is  laid  down  by  Littleton,  §  222,  is  that 
if  a  man  has  a  rent  charge  issuing  out  of  certain  lands  and  he 
purchases  any  part  of  the  land,  the  rent  charge  is  extinct. 
The  reason  for  this  rule,  as  given  by  Lord  Coke,  is,  that  the 
rent  is  entire,  and  against  common  right,  and  issuing  out  of 
every  part  of  the  land,  and  therefore  by  purchase  of  part  it  is 
extinct  in  the  whole.  So  also,  if  a  person  having  a  rent  charge 
issuing  out  of  three  acres  of  landj  releases  all  his  right  in  one 
acre,  the  rent  is  extinct,  because  all  issues  out  of  every  part, 
and  it  cannot  be  apportioned.     (18  Vin.  Abr.  505.) 

The  common  mode,  says  Cruise^  when  a  person  entitled  to  a 
rent  charge  is  disposed  to  exonerate  a  part  of  the  lands  from 
the  payment  of  rent,  without  risking  its  entire  extinguishment, 
has  been  for  the  grantee  of  the  rent  charged  to  join  in  the  con- 
veyance of  the  land,  which  operates  as  a  release  of  the  land 
conveyed,  and  to  insert  a  proviso  in  the  deed  that  the  other 
lands  shall  continue  subject  to  the  rent.     {See  3  Cruise,  818.) 

It  would  still  be  necessary  to  adopt  some  such  mode  of  pro- 
ceeding where  it  was  sought  to  exonerate  a  part  of  the  land 
charged  with  the  rent,  and  hold  the  residue  for  the  payment  of 
the  whole.  But  it  has  never  been  supposed  that,  where  tenants 
in  common  of  lands  chargeable  with  rent,  have  made  partition  be- 
tween themselves,  each  assuming  the  payment  of  his  proportionate 
share  of  rent,  any  such  precaution  was  necessary.  "  If  copar- 
ceners make  partition,"  says  Perkins,  "  the  rent  shall  be  taken  by 
equity,  so  that  in  that  case,  the  rent  shall  be  apportioned.'' 
{Perkins  on  Conveyancings  §  677.)  After  such  a  partition,  a 
discharge  of  one  portion  of  the  land  from  the  rent  could  only 
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operate  to  the  advantage  of  the  other  portion.  It  might  hap* 
pen,  without  such  a  discharge,  that  the  land  of  one  coparcener 
might  be  charged  with  the  payment  of  all  the  rent;  but,  after 
such  a  discharge,  it  could  only  be  charged  with  such  proportion 
of  the  rent  as  the  tenants  themselyes  had  agreed  upon,  as  its 
just  share. 

In  this  case,  the  lands  charged  with  the  payment  of  the  rents 
reserved  in  the  original  leases  had  descended  to  the  defendant 
and  his  brother.  They  had  made  partition  between  themselves. 
Each  had  conveyed  to  the  other,  and  each  had  taken  his  share 
subject  to  the  claim  of  the  plaintiff,  by  which  I  understand  that  it 
was  agreed  between  them  that  each  should  assume  and  pay  hie 
equitable  proportion  of  the  rents  reserved  upon  the  lands  of  botL 
The  land  of  either  would  still  be  liable  for  all  the  rent,  but,  as 
between  themselves,  each  would  be  liable  to  the  other  for  any 
amount  he  should  be  compelled  to  pay  beyond  his  proper  share. 
A  partition  having  thus  been  made,  and  the  rent  having  been  ap- 
portioned between  the  several  owners  of  the  land,  the  plaintiff,  by 
the  execution  of  the  release  to  John  Cbadwick,  made  himself  a 
party  to  the  partition  and  became  bound  by  the  apportionment 
that  had  been  made.  He  could  no  longer  claim  from  the  de- 
fendant  the  payment  of  any  greater  amount  of  rent  than  by 
the  contract  for  partition  between  him  and  his  brother  he  had 
agreed  to  pay.  There  can  be  no  rule  of  law  which  will  give  to 
such  a  transaction  the  effect  of  exonerating  the  defendant  or 
his  land  from  the  payment  of  the  rent  claimed. 

The  question  in  this  case  is  quite  analogous  to  that  decided 
in  IngersoU  v.  Sergeant,  (1  Whart.  387.)  In  that  case,  a 
lot  of  ground  in  the  city  of  Philadelphia  had  been  conveyed  in 
fee,  the  grantor  reserving  to  himself  and  his  heirs  an  annual 
rent  of  $351.  IngersoU,  the  plaintiff,  had,  through  sundry  inter- 
mediate conveyances,  become  the  owner  of  the  lot  charged  with 
the  rent.  On  the  30th  of  April,  1819,  IngersoU  conveyed  a  part 
of  the  lot  to  Jonathan  Smith.  In  the  deed  there  was  no  condi- 
tion that  Smith,  the  grantee,  should  assume  or  pay  any  part  of 
the  rent.  Sergeant,  who  had  become  the  assignee  of  the  rent, 
subsequently  to  the  conveyance  from  IngersoU  to  Smith,  re* 
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leased  to  Smith  his  part  of  the  lot.  After  the  execution  of 
this  release,  Sergeant,  the  owner  of  the  rent^  assigned  it  to 
Mrs.  Sergeant,  the  defendant,  and  she  distrained  upon  Inger* 
soil's  part  of  the  lot  for  the  whole  rent.  IngersoU  brought  re- 
plevin, and  the  defendant  avowed  for  rent  in  arrear.  The 
question  thus  raised  was,  whether  the  release  to  Smith  operated 
as  an  extinguishment  of  the  whole  rent.  The  ease  was  twice 
argued  by  the  most  distinguished  counsel  at  the  Philadelphia 
bar,  and  it  was  held,  after  a  most  elaborate  examination  by 
the  court,  that  the  release  had  the  effect  to  extinguish  only  so 
much  of  the  rent  as  should  be  in  proportion  to  the  comparative 
value  of  the  land  bought  of  the  plaintiff  by  Smith. 

It  will  be  perceived,  upon  a  comparison  of  the  iiEicts  in  the 
case  with  those  of  the  case  under  consideration^  that,  while  in 
the  latter  case  the  several  owners  of  the  land  charged  with  the 
rent  had  agreed  between  themselves  that  each  should  pay  his 
just  share  of  the  rent,  in  the  former  IngersoU  had  conveyed  to 
Smith,  with  covenants  of  warranty,  and  without  any  agreement 
on  the  part  of  Smith  that  his  part  of  the  lot  should  be  charge- 
able with  any  part  of  the  rent.  This  element,  in  the  present 
case,  so  far  as  it  affects  the  question  at  all,  is  obviously  in  favor 
of  the  position  assumed  by  the  plaintiff's  counseL  There  had 
been  not  only  a  partition  of  the  land  between  the  owners,  but 
they  had  so  far  as  they  were  able  to  do  it,  severed  the  rent 
chargeable  upon  their  land.  The  plaintiff  but  ratified  their  own 
contract  when  he  assumed  to  deal  with  one  of  them  in  respect 
to  his  share  of  the  rent  without  regard  to  the  other. 

Farley  v.  Craig^  (6  Halsteadj  262,)  involved  a  similar 
question.  That  was  ejectment  for  the  non-payment  of  rent 
One  Logan  had  granted  a  tract  of  land  containing  382  acres, 
to  Joseph  Smith,  reserving  certain  rents  :  after  the  death  of 
Smith,  the  first  tenant,  200  acres  of  the  land  came  to  the  father 
of  the  defendant,  who  paid  rent  thereon.  After  his  death,  the 
200  acres  was  divided  between  his  two  sons,  who  took  their 
respective  shares  in  severalty,  and  each  paid  to  the  plaintiff,  fer 
several  years,  the  half  of  their  father's  rent.  The  action  was 
against  one  of  the  sons,  for  the  non-payment  of  the  rent  upon 
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his  sbare  of  the  200  acres.  The  court  was  divided  in  opinion 
upon  the  plaintiff's  right  of  re-entry  depending  on  the  provis- 
ions in  the  original  conveyance,  but  both  the  judges  who 
delivered  opinions  in  the  case,  agreed  that  the  plaintiff  showed 
ft  right  to  the  rent  apportioned  upon  the  defendant's  share 
of  the  200  acres.  "  Kent  charges,"  said  Drake,  J.,  "  may  be 
apportioned  by  contract  or  by  descent.  They  may  be  divided 
by  assignment  or  by  the  act  of  law.  In  this  case,  we  find  the 
father  of  the  defendant,  forty  years  ago,  paying  a  special 
amount  of  rent  for  a  part  of  the  lands  originally  subjected  to 
the  rent  charge,  and  it  was  continued  for  nearly  thirty  years 
by  the  father,  mother  and  the  defendant  himself.  This  is 
abundant  evidence  of  an  apportionment  by  contract  And 
when  the  defendant  and  his  brother  divided  the'  farm,  equally, 
in  value,  and  each,  for  several  years  thereafter,  paid  the  half  of 
the  rent,  it  is  evidence  of  the  agreement  of  all  the  parties 
thereto,  and  should  not  now  be  disputedJ^  {See  also  Van 
Rensselaer  v.  Bradley ,  3  Denio,  185;  Nellis  v.  Lathrop,  22 
Wend.  121.) 

It  was  well  said  by  the  plaintiff's  counsel  upon  the  argument, 
that  no  case  is  to  be  found  in  which  rent,  though  it  be  a  rent 
charge,  if  in  its  nature  it  be  divisible  and  apportionable.  has 
been  held  to  have  been  extinguished  as  to  the  tenant  of  one 
parcel  of  the  land  by  a  release  to  another  tenant  of  a  different 
parcel  held  by  him  in  severalty. 

The  remaining  question  in  the  case  is  whether  the  plaintiff 
is  entitled  to  recover  the  $25  proved  upon  the  trial  as  the  esti- 
mated value  of  the  defendant's  share  of  one  day's  service  with 
carriage  and  horses  reserved  in  the  leases.  It  was  proved  on 
the  trial  that  the  plaintiff  had  received  compensation  for  one 
day's  service,  and  the  defendant's  counsel  insisted  that  the  res- 
ervation in  the  lease  was  thereby  satisfied.  Whether  this  is  so 
or  not,  must  be  determined  by  a  reference  to  the  reservation 
itself  By  its  terms,  there  is  reserved  to  the  grantor,  &,e. 
<<  yearly  and  every  year,  the  yearly  rent  of  twenty-eight  skip- 
pies  of  wheat  and  four  fat  fowls,  and  perform  one  day's  service 
with  carriage  and  horses,  the  first  payment  to  be  made  on  the 
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first  (lay  of  January,"  &c.     I  have,  in  quoting  from  the  instnt- 
ment,  omitted  some  intermediate  language  which  relates  to  the 
place  where  the  wheat  and  fowls  are  to  be  delivered,  and  which 
is  clearly  parenthetical.     The  rent  reserved  consistffof  three 
things  ;  the  wheat,  the  fowls,  and  the  day's  service.     In  respect 
to  the  latter,  the  terms  of  the  reservation  are  inapt  and  nn- 
grammatical.     The  word  ^'  perform'^  is  used  as  a  verb  without 
either  a  nmm  or  pronoun  for  a  nominative.     To  give  effect  to 
what  seems  to  have  been  the  intention  of  the  parties  to  the  in- 
strument, instead  of  using  the  word  as  a  verh^  it  should  have 
been  used  in  the  form  of  a  participle  or  a  noun.    The  reserva- 
tion would  then  read  as  follows :  "  Yielding  and  paying  therefor, 
yearly  and  every  year,  the  yearly  rent  of  twenty-eight  skipples 
of  wheat  and  four  fat  fowls,  and  perfoi'tning  one  day^s  service," 
&c.  or,  "^  yielding  and  paying  &c.,  the  wheat  and  fowls  and 
the  performance  of  one  day's  service"  &c.    I  think  the  fair 
construction  of  the  whole  sentence  requires  that  the  words 
"  yearly  and  every  year,"  and  the  words  "  yearly  rent"  should 
be  made  applicable  to  the  performance  of  the  day's   service  as 
well  as  the  other  items  of  the  rent ;  so  too,  the  succeeding  pro- 
vision that  the  first  payment  shall  be  made  on  the  second  day 
of  January,  next  after  the  execution  of  the  instrument,  seems, 
from  the  whole  structure  of  the  sentence,  to  refer  not  less  to 
the  performance  of  the  day's  service  than  to  the  wheat  and  this 
fowls.     This  view  of  the  question  is  strongly  supported  by  the 
uniform  practical  construction  that  this  reservation,  found  in 
80  many  of  the  manor  leases,  has  received  for  more  than  hfilf  a 
century.    I  am  of  opinion,  therefore,  that  the  judgment  at  the 
circuit  should  be  affirmed. 

[Albany  Oenbral  Term,  May  4,  1854.     Wrighi^  Harris  and  Waim, 
Justices.] 
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The  People  ex  rel,  Kipp  and  others  vs.  Finger  and  others, 
commissioners  of  highways  of  the  town  of  Livingston. 

Where  the  levislatnre  passed  an  act  requiring  commissioners  of  highways  to 
haild  a  bridge  orer  a  creek,  "  upon  or  near  the  site  "  of  the  old  bridge  which 
had  been  erected  upon,  and  in  connection  with,  a  public  highway ;  the  ob- 
ject of  the  legislature  being  to  have  the  bridge  re-constructed,  so  that  travel 
upon  the  road  might  be  resumed ;  and  a  majority  of  the  commissioners,  un- 
der the  authority  given  them  by  the  act,  to  fix  the  site  of  the  new  bridge,  left 
the  highway,  and  passing  up  the  stream  more  than  a  quarter  of  a  mile,  away 
tnm  any  public  highway,  assumed  to  locate  the  site  of  such  new  bridge,  at  a 
point  upon  the  lands  of  private  individuals,  and  without  their  consent,  involv- 
ing an  additional  expense  for  right  of  way  ;  it  was  held  that  the  commissioners 
went  beyond  the  power  conferred  upon  them  by  the  legislature ;  and  that  a 
mandamus,  directing  them  to  proceed  and  erect  the  bridge  upon  the  site  thus 
selected,  could  not  be  issued.    Wright,  J.,  dissented. 

HMf  further ,  that  the  statute  authorizing  the  erection  of  the  bridge,  not  hav- 
ing directed  that  the  land  of  individuals  should  be  taken  for  that  purpose, 
and  no  intention  of  the  kind  being  evinced,  and  no  provision  made  for  com- 
pensation to  land  owners,  the  commissioners  had  no  authority  to  take  private 
property,  to  enable  them  to  build  the  bridge. 

Where  an  alternative  mandamus  is  issued,  and  the  defendants  make  their  return, 
and  the  relators,  instead  of  demurring  thereto,  plead,  taking  issue  upon  all  the 
material  allegations  in  the  return,  they  thereby  admit  that,  upon  its  fkce,  the 
return  is  a  suflScient  answer  to  the  case  made  by  the  alternative  writ.  And 
if  no  materia]  fkct  stated  in  the  return  is  disproved  upon  the  trial,  the  defend- 
ants will  be  entitled  to  a  verdict  in  their  ikvor. 

APPEAL  from  a  judgment  at  special  term  directing  that  a 
peremptory  mandamus  issue.  By  an  act  of  the  legislature, 
entitled  "An  act  to  provide  for  building  a  bridge  over  the  BoeliiF 
Jansen's  kill,  in  the  town  of  Livingston,  in  the  county  of  Colum- 
bia, and  for  the  payment  of  the  expenses  thereof,"  passed 
April  5, 1853,  {Laws  of  1853,  p.  198,)  the  commissioners  of 
highways  of  the  town  of  Livingston  were  required  to  build  a 
bridge  over  the  Boeliff  Jansen's  kill,  upon  or  near  the  site  of 
the  old  bridge  over  said  kill,  near  where  the  block  factory  stood 
in  said  town,  and  for  such  purpose  were  authorized  to  borrow 
money,  &c.  The  commissioners  were  also  required  to  give  no- 
tice in  writing  to  the  commissioners  of  highways  of  each  of  the 
towns  of  Clermont  and  Oermantown  to  meet  with  them  at  the 
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house  of  Jacob  I.  Cole,  in  said  town  of  Livingston,  on  some  day 
before  the  first  day  of  May,  to  determine  on  the  site  for  build- 
ing said  bridge,  which  site,  it  was  declared,  might  be  fixed  by 
the  commissioners  of  highways  of  any  two  of  said  towns.  Pur- 
suant to  this  requirement,  and  notice  for  that  purpose  duly 
given,  the  commissioners  of  the  three  towns  met  at  the  place 
mentioned  in  the  act,  on  the  30th  of  April  1853,  and  by  the 
vote  of  the  commissioners  of  Clermont  and  Germantown,  de- 
termined that  the  site  of  the  new  bridge,  should  be  ''  o^  a  place 
further  up  the  creek,  at  a  place  known  as  the  big  rock,  being 
a  point  at  or  near  the  south  termination  of  a  line  fence  be- 
tween Alexander  Crofts  and  Christian  Cooper^s  lands,  in  the 
town  of  LivingstoftP  The  commissioners  of  Livingston  pro- 
tested against  the  location  of  the  site  at  big  rock,  "  as  contrary 
to  the  spirit  of  the  statute  touching  the  site  of  the  bridge." 
The  commissioners  of  Livingston  having  refused  to  proceed  to 
build  a  bridge  at  the  site  which  had  thus  been  fixed,  a  writ  of 
alternative  mandamus  was,  upon  the  application  of  the  rela- 
tors, issued  against  them,  on  the  31st  of  August,  1853,  requiring 
them  immediately  to  take  the  necessary  steps  provided  in  the 
act  for  building  the  bridge,  or  shew  cause  to  the  contrary  on 
the  second  Tuesday  of  September.  To  this  writ  the  defendants 
returned  that  they  had  ofi'ered  and  proposed,  in  good  faith,  to 
carry  out  the  provisions  of  the  act  by  erecting  a  bridge  in  the 
place  where  the  former  bridge  had  stood,  or  so  near  thereto  as  to 
accommodate  the  travel  upon  the  existing  public  highway, 
on  both  sides  of  the  stream;  that  the  site  of  the  old  bridge  is 
distant  seven  rods  easterly  of  the  block  factory,  upon  a  public 
highway  leading  from  the  towns  of  Clermont  and  Germantown 
to  Catskill  and  Hudson  ;  that  the  place  fixed  by  the  commis- 
sioners of  Clermont  and  Germantown,  as  the  location  of  the 
bridge  to  be  erected,  is  distant  in  a  direct  line  up  said  stream, 
easterly  from  the  location  of  the  old  bridge,  one  hundred  and 
twelve  rods,  and  that  there  is  no  public  highway  laid  out  to  tho 
proposed  location ;  that  from  the  new  site  to  the  nearest  point 
of  the  public  highway  in  the  town  of  Livingston,  is  146  rods, 
across  improved  and  cultivated  lands,  the  owners  of  which  are 


ALBANY— DECEMBER,  1864.  343 

The  People  v.  Finger. 

opposed  to  the  laying  out  of  a  highway  across  their  lands, 
which  are  valuable,  and  that  such  highway,  if  established,  would 
subject  the  towti  of  Livingston  to  seven  or  eight  hundred  dol- 
lars additional  expense. 

The  relators,  by  plea,  denied  severally  all  the  statements  in 
the  return.  The  issues  thus  joined  were  tried  before  Mr.  Jus- 
tice Wright,  at  the  Columbia  circuit,  in  January  1854,  without 
a  jury.  On  the  trial,  it  was  proved  that  on  what  was  known 
as  the  river  road,  leading  from  the  towns  of  Clermont  and  Ger- 
mantown  to  Catskill  and  Hudson,  there  had  been  a  bridge  across 
the  Boeliff  Jansen's  kilL  This  bridge  was  located  some  seven 
rods  from  the  block  factory,  and  had  been  swept  away  about 
two  years  before.  It  was  115  feet  in  lengt];i  across  the  stream, 
and  was  what  was  called,  by  the  parties,  the  old  site.  It  was 
within  a  quarter  of  a  mile  of  the  Hudson  river.  The  site  se- 
lected on  the  30th  of  April,  at  the  point  known  as  the  big 
rock,  is  from  87 ^  to  112  rods  up  stream  from  the  old  site,  and 
almost  half  a  mile  from  the  Hudson  river.  At  this  point,  the 
stream  is  about  80  feet  wide.  The  kill  divides  the  towns  of 
Livingston  and  Clermont,  and  on  the  Livingston  side  there  is  a 
rock  formation  at  the  new  site. 

At  the  new  site,  on  the  Clermont  side,  the  lands  are  in 
possession  of  and  owned  by  Jacob  P.  Miller,  who  was  an  appli- 
cant for  the  new  bridge,  and  one  of  the  relators.  On  the  4th 
of  May,  1853,  the  commissioners  of  Clermont  laid  out  a  road 
from  the  point  opposite  the  big  rock,  down  the  stream  on 
the  south  bank  thereof,  through  the  lands  of  Miller,  and  con- 
necting with  the  highway  leading  to  the  old  site.  This  was 
done  with  the  consent  of  Miller.  The  order  of  the  commis- 
sioners was  filed  on  the  8th  of  May.  On  the  Livingston  side 
of  the  creek  the  lands,  to  within  eight  or  ten  feet  of  the 
site,  are  enclosed  and  improved,  and  in  the  possession  of  Alex- 
ander Crofts  and  Christian  Cooper.  Crofts'  exterior  fence  runs 
within  some  ten  feet  of  the  big  rock.  Outside  of  that  fence 
there  is  no  improvement.  Some  years  since,  and  before  the  old 
bridge  was  erected,  the  road  crossed  the  stream  above  the  block 
factory^  and  the  fording  place  on  the  Livingston  side  was  about 
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three  rods  below  the  big  rock,  and  from  that  point  the  road  WM 
continued  in  the  town  of  Livingston  and  across  the  lands  of 
Crofts,  now  enclosed.  This  road  was  attempted  to  be  discon- 
tinued about  the  year  1838.  An  order  was  made  by  two  com- 
missioaers  of  the  town  of  Livingston,  •discontinuing  the  road, 
the  order  not  showing  upon  its  face  that  all  the  commissioners 
were  notified  of  the  meeting  at  which  it  was  made.  The  road 
has  been  fenced  in  some  12  or  15  years.  Upon  these  facts  an 
order  was  made  that  a  peremptory  mandamus  issue,  and  judg- 
ment was  rendered  against  the  defendants  for  costs.  From  this 
order  and  judgment  the  defendants  appealed  to  the  general  term. 

jEf.  Hogeboom,  for  the  relators. 

K.  MiUer,  for  the  defendants. 

Harris,  J.  The  mandate  of  the  legislature  is,  that  the  com- 
missioners of  highways  of  the  town  of  Livingston  shall  build  a 
bridge  over  the  Boeliff  Jansen's  kill,  upon  or  near  the  sUe  of 
the  old  bridge.  But  there  may  have  been  more  than  one  old 
bridge  over  the  kill.  The  act  itself  speaks  of  another  bridge 
over  the  same  stream,  known  as  the  Blue  Store  Bridge.  That 
is  not  the  bridge  intended.  It  is  where  a  bridge  once  stood  in 
the  neighborhood  of  the  old  block  factory.  It  is  thus  the  leg- 
islature indicate  the  bridge  they  design  to  have  rebuilt  It  is 
to  be  built  "  upon  or  near  the  site  of  the  old  bridge,"  which  is 
"  near  where  the  block  factory  stood." 

The  object  of  the  legislature  in  imposing  this  burden  upon 
the  towns  which  are  required  to  contribute  to  the  expense  of 
the  bridge,  is  apparent.  There  is  a  public  highway  leading 
north  from  the  towns  of  Clermont  and  Germantown  to  Gatskill 
and  Hudson.  Upon  this  highway  a  bridge  had  been  erected 
over  the  Boeliff  Jansen's  kill.  That  bridge  had  been  carried 
away,  and  thus  the  travel  upon  that  road  had  been  interrupted. 
The  object  of  the  legislature  was  to  have  the  bridge  re-con* 
structed,  so  that  travel  upon  the  road  might  be  resumed.  The 
commissioners  are  therefore  required  to  build  a  bridge  ^fqM» 
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or  near  the  site  of  the  old  bridged  The  rebuilding  of  the 
bridge  was  required  for  the  accommodation  of  that  portion  of 
the  public  which  might  have  occasion  to  travel  upon  that  road* 
It  was  for  this  purpose  that  the  legislature  thought  fit  to  direct 
the  expenditure.  The  bridge  was  to  be  built  in  connection 
with,  and  to  become  a  part  of,  the  highway — a  well-known  and 
public  thoroughfare.' 

There  is  no  reason  to  suppose  that  the  legislature  intended 
that  the  line  of  the  road  should  be  changed.  Certainly  the  act 
contains  no  authority  to  that  effect.  Nothing  else  seems  to  have 
been  contemplated  than  the  reconstruction  of  the  bridge  upon 
the  line  of  the  road  as  it  then  existed.  And  yet,  I  am  not  pre** 
pared  to  say,  that  had  the  proper  authorities  on  each  side  of 
the  stream  seen  fit  to  alter  the  line  of  the  road,  at  the  point  of 
crossing,  the  site  of  the  bridge  would  not  have  gone  with  the 
road.  I  am  inclined  to  think  it  would.  Though  this  was  not 
the  thing  before  the  mind  of  the  legislature,  it  would  have  giv- 
en effect  to  the  legislative  intent  It  would  have  provided  for 
the  travel  upon  the  road.  But  even  if  the  line  of  the  road 
should  not  be  changed,  it  might  not  be  desirable  to  construct 
the  bridge  precisely  upon  the  site  of  the  old  bridge.  Within 
the  limits  of  the  road  itself  one  point  might  be  more  eligible 
than  another.  A  joint  meeting  of  the  commissioners  of  the 
three  towns  was  therefore  provided  for,  in  the  act,  to  deter- 
mine upon  the  site.  At  this  meeting,  the  commissioners  of 
'two  towns  "voted  for  a  site  at  a  place  further  up  the  creek,  at 
a  place  known  as  the  big  rock,  being  a  point  at  or  near  the  south 
termination  of  a  line  fence  between  Alexander  Crofts  and  Chris- 
tian Cooper's  lands."  Against  this  the  commissioners  of  Living- 
ston protested,  as  contrary  to  the  spirit  of  the  act.  Thus,  the 
majority  of  the  commissioners,  under  the  authority  given  them 
by  the  act  to  fix  the  site  of  the  new  bridge,  have  left  the  road, 
for,  and  as  a  part  of  which,  the  bridge  was  to  be  built,  and  pass- 
ing up  the  stream  more  than  a  quarter  of  a  mile,  away  from 
any  public  highway  whatever,  have  assumed  to  locate  the  site 
of  the  new  bridge  at  a  place  known  as  the  big  rock,  upon  the 
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lands  of  private  individuals,  and  without  their  consent.  In 
doing  this,  I  think  they  went  beyond  the  power  conferred  upon 
them  by  the  legislature. 

It  is  claimed  that  the  legislature,  by  requiring  the  bridge  to 
be  built  "  upon  or  near  the  site  of  the  old  bridge,'*  and  then 
authorizing  the  commissioners  of  the  three  towns,  or  a  majority 
of  them,  to  fix  the  site,  has  manifested  an  intention  to  endow 
the  commissioners  with  a  discretion  sufficiently  broad  to  cover 
what  they  have  done.  But  I  cannot  assent  to  this  latitude  of 
construction.  The  word  "  near,"  which  the  legislature  has  em- 
ployed in  connection  with  the  site  of  the  new  bridge,  may  be 
used  as  an  incident  to  either  time  or  space*  In  either  case,  it 
is  used  relatively,  with  reference  to  the  subject  to  which  it  is 
applied.  What  would  be  near,  in  one  case,  would  fiot  be  near, 
in  another.  In  The  People  v.  Denslow,  (1  Caines,  177,)  it 
was  thought  that  a  statute  requiring  a  turnpike  company  to  erect 
their  gate  near  John  Van  Hoesen's  house,  had  been  complied 
with  by  erecting  the  gate  within  33  rods  of  the  house.  On  the 
contrary,  in  Griffen  v.  Houae,  (18  John.  897,)  where  a  turnpike 
company,  with  a  road  about  20  miles  in  length,  were  required 
to  locate  their  easterly  gate  at  such  a  place  near  the  Massachu- 
setts line  as  the  president  and  directors  should  direct  it  was 
held  that  a  gate  two  miles  and  three  quarters  from  the  line,  was 
too  far  off*  to  be  "  near."  In  this  very  case,  while  the  commis- 
sioners of  Clermont  and  Germantown  felt  themselves  at  liberty 
to  locate  the  new  site  at  the  big  rock,  because  though  distant 
more  than  a  quarter  of  a  mile,  it  was  near  the  old  site,  tbey 
have  themselves  determined  that  the  new  bridge  shall  be  built 
"  at  a  point  at  or  near  the  south  termination  of  a  certain  line 
fence."  Now,  it  is  but  a  little  more  than  a  quarter  of  a  mile 
from  the  south  termination  of  the  fence,  at  or  near  which  the 
commissioners  have  determined  that  the  new  bridge  shall  be 
built,  to  the  site  of  the  old  bridge.  Certainly  the  site  of  the 
old  bridge  is  just  as  near  to  the  point  selected  by  the  commis- 
sioners as  the  termination  of  the  fence  designated,  is  to  the 
site  of  the  old  bridge.  Why,  then,  may  not  the  commissioners 
of  Livingston  proceed  to  build  their  bridge  upon  the  old  site, 
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assuming  that  it  is  sufficiently  near  to  the  point  mentioned  in 
the  location  to  answer  the  terms  used  by  the  commissioners  to 
designate  the  new  site  7  No  one  would  pretend  that  this  could 
be  done,  for  the  reason  that  it  is  obvious  that  no  such  thing 
was  intended.  We  readily  see  from  the  circumstances,  that 
the  commissioners,  who  exercised  the  power  of  determining  the 
site,  meant  that  the  new  bridge  should  be  built,  not  at  the  old 
site,  but  at  some  point  very  near  to  the  south  termination  of 
the  fence  at  the  big  rock.  By  the  same  mode  of  reasoning,  I 
am  led  to  the  conclusion  that  the  legislature  intended  that  the 
new  bridge,  whether  built  upon  or  near  the  site  of  the  old 
bridge,  should  be  built  upon  the  line  of  the  road  leading  from 
Clermont  and  Gennantown  to  Catskill  and  Hudson ;  and  that, 
in  attempting  to  have  it  built  away  from  that  road,  in  the  ex- 
pectation, perhaps,  that  the  public  would  by  some  means  have 
the  road  brought  to  the  bridge,  the  commissioners  went  beyond 
their  power. 

Sut  again,  the  land  upon  which  the  new  bridge  is  to  be  built, 
according  to  the  determination  of  the  commissioners,  is  private 
property.  The  bed  of  the  stream  is  not  less  so  than  the  land 
upon  the  shore.  The  public  have  done  nothing  to  acquire  a 
right  of  property  in,  or  even  a  right  to  use  this  land.  The 
subsequent  effort  of  the  commissioners  of  Clermont  to  provide 
a  remedy  for  this  difficulty,  by  laying  out  a  road  along  the 
southerly  margin  of  the  stream  from  the  road  to  the  new  site, 
was  entirely  abortive.  The  difficulty  still  exists.  The  land 
upon  which  the  new  bridge  is  to  be  built  is  private  property. 
The  legislature  has  not  directed  it  to  be  taken,  and  no  authority 
having  jurisdiction  for  that  purpose  has  taken  it  for  any  pub- 
lic use.  I  confess,  therefore,  that  I  am  unable  to  see  why  the 
commissioners  who  should  undertake  to  build  a  bridge  upon  this 
new  site,  would  not,  the  moment  they  should  enter  upon  the 
land  where  it  is  to  be  built,  and  as  often  as  they  should  do  so, 
make  themselves  trespassers.  I  do  not,  of  course,  deny  the 
power  of  the  legislature  to  direct  that  land  be  taken  for  a  bridge, 
as  well  as  for  a  rail  road  or  a  canal ;  but  the  difficulty  in  the 
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ease  is,  that  the  legislature  has  evinced  no  intention  to  hare 
this  done,  and  no  provision  has  been  made  for  compensation  to 
the  owner,  without  which  even  the  legislature  could  not  take  it. 

There  is  another  feature  of  this  case  which,  though  not  no- 
ticed upon  the  argument,  seems  to  me  to  deserve  a  passing 
notice.  A  writ  of  alternative  mandamus  was  served  upon  the 
defendants,  to  which  thej  made  their  return.  To  this  return 
the  relators  were  at  liberty  either  to  demur  or  to  plead.  They 
elected  to  plead,  and  by  their  plea  took  issue  upon  all  the  ma- 
terial allegations  in  the  return.  For  the  determination  of  this 
issue,  the  statute  provides  that  the  like  proceedings  shall  be 
had,  as  might  have  been  had  if  the  relators  had  brought  an  ac- 
tion on  the  case  against  the  defendants  for  a  false  return,  and 
that  in  case  a  verdict  be  found  in  favor  of  the  relators,  they 
should  recover  damages  and  costs,  in  like  manner  as  if  it  had 
been  an  action  on  the  case.  The  trial  of  the  issue  between  the 
parties,  therefore,  is  to  be  regarded  as  the  trial  of  an  action 
against  the  defendants  for  a  false  return.  Of  course  the  re- 
lators hold  the  affirmative  of  the  issues.  The  return  is  to  be 
taken  as  true,  until  it  is  falsified  upon  the  trial. 

In  this  case  the  trial  was  had  without  a  jury.  The  facts 
found  by  the  judge  are  substantially  the  same  as  those  stated 
in  the  return.  Not  a  single  allegation  upon  which  the  relators 
have  taken  issue,  has  been  disproved.  Had  the  trial  been  be- 
fore a  jury,  their  verdict  must  have  been  for  the  defendants. 
And  yet  the  same  judgment  has  been  rendered  against  the  de- 
fendants, as  if  there  had  been  a  verdict  against  them.  Not 
only  has  a  peremptory  mandamus  been  awarded,  but  a  judg- 
ment has  been  rendered  against  them  for  costs,  to  the  amount 
of  $152.78.  This,  I  think,  was  erroneous.  By  pleading  to  the 
return,  the  relators  admitted  that,  upon  its  face,  it  was  a  suffi- 
cient answer  to  the  case  made  by  the  alternative  writ  No 
material  fact  stated  in  the  return  having  been  disproved  upon 
the  trial,  the  defendants  were  entitled  to  a  verdict  in  their 
favor,  and  of  course  to  judgment. 
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I  am  of  opinion,  therefore,  that  the  judgment  ought  to  be 
reversed,  and  that,  upon  the  whole  record,  the  defendants  are 
entitled  to  judgment. 


Watson,  J.,  concurred. 
Wright,  J.,  dissented. 


Judgment  for  defendants. 


[Albany  Q£neral  Term,  December  4, 1854.     Wrighif  Harris  and  Waisonf 
Justices.] 


Van  Rensselaer  vs,  Gifford. 

The  fkd  that  a  lease  or  grant  was  executed  to  two  persons,  jointly,  will  not  in 
any  way  affect  the  liability  of  an  individual  as  assignee  oC  a  part  of  the  prem- 
^     Sses  charged  with  the  rent. 

If  the  grantees  have  made  partition  of  the  demised  premises,  between  themselves, 
and  a  portion  thereof  has  come  to  a  third  person,  by  descent  or  purchase,  he 
is  liable  for  the  proportionate  share  of  the  rent  chargeable  thereon,  as  assignee 
of  the  lessee. 

His  liability  is  the  same  if  he  has  purchased  fh)m  both  the  grantees.  Inasmuch 
as  the  covenant  to  pay  the  rent  reserved  in  the  lease  runs  with  the  land,  it  is 
enough  to  establish  the  liability  of  an  assignee  that  he  has,  in  some  way,  suc- 
ceeded to  the  rights  of  the  original  grantees,  in  a  part  of  the  lot.  How  he 
acquired  such  rights  is  immaterial.  • 

Where  several  persons,  being  the  owners  of  land  chargeable  with  rent,  as  tenants 
in  common,  make  partition  between  themselves,  each  assuming  the  payment 
of  his  equitable  share  of  the  rent,  the  purchase  of  a  portion  of  the  land,  by 
the  owner  of  the  rent,  will  sot  extinguish  the  liability  of  the  person  owning 
the  other  portion  of  the  premises. 

After  a  contract  has  been  entered  into,  between  the  tenants,  for  the  severance  of 
their  interests,  each  is  at  liberty  to  deal  with  the  lessor  as  he  may  see  fit, 
without  reference  to  the  other,  and  to  extinguish  his  liability,  either  by  a 
release  or  a  sale. 

The  lessor  may  make  himself  a  party  to  such  an  agreement,  as  well  by  pur- 
chasing the  land  of  one  of  the  tenants  and  thus  extinguishing  the  rent  by 
merger,  as  by  a  release. 

No  dealing  between  the  owner  of  the  rent  and  the  owner  of  a  part  of  the  land, 
thus  held  in  severalty,  can  affect  either  the  rights  or  the  liability  of  the  owner 
of  the  residue. 
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Evidence  that  a  person  occupying  a  portion  of  premises  originally  leased  to  kt- 
eral  persons  jointly,  has  settled  with  the  lessor  for  the  rent  due  upon  that  part 
of  the  demised  premises  occupied  by  him,  is,  in  the  absence  of  any  proof  to 
the  contrary,  sufScient  to  justify  the  inference  that  a  division  of  the  lands  has 
been  made  between  the  different  owners,  and  that  they  have,  by  contract, 
made  an  apportionment  of  the  rent  between  themselves. 

A  rent  payable  in  fowls  and  service  with  carriage  and  horses  is  not,  in  its  natures 
indivisible,  or  incapable  of  being  apportioned. 

Where  the  owners  of  land  chargeable  with  rent  which  cannot  be  apportioned, 
make  a  partition  between  themselves,  each  becomes  liable  for  the  whole  rent; 
it  seema. 

THIS  action  was  brought  to  recover  rent.  It  was  tried  at  the 
Albany  circuit,  in  April,  1854,  before  Mr.  Justice  Harris. 
The  plaintiff  gave  in  evidence  a  lease  in  fee  executed  by  Ste- 
phen Van  Rensselaer,  his  father,  to  Samuel  Rider  and  Elihu 
Gifford,  bearing  date  the  15th  of  February,  1799,  for  lot  number 
15  in  the  town  of  Rensselaerville,  reserving  a  rent  of  22 J  bush- 
els of  wheat,  four  fat  fowls  and  one  day's  service  with  carriage 
and  horses.  The  plaintiff  also  proved  that  by  the  will  of  his 
father  he  had  become  the  devisee  of  the  rent  claimed.  A  wit- 
ness for  the  plaintiff  testified,  that  in  1S41  the  defendant  had 
settled  for  the  rent  on  the  east  half  of  the  lot  described  in  the 
lease,  by  giving  his  note  therefor,  and  that  the  amount  of  rent 
in  arrear  on  the  east  half  of  the  lot,  at  the  time  of  the  com- 
mencement of  the  suit,  with  interest  thereon,  was  $250.89.  Of 
this  sum,  $11  was  for  the  day's  service,  and  $2.75  for  fowls, 
and  $5  for  interest  on  these  items.  Upon  his  cross-examination 
the  witness  testified,  that  Joel  Rider  was  in  possession  of  the 
west  half  of  the  lot,  and  that  the  def<indant  claimed  to  be  in 
possession  of  the  east  half.  The  plaintiff  having  rested,  the 
defendant  gave  in  evidence  a  sheriff's  certificate,  from  which  it 
appeared  that  on  the  25th  of  March,  1844,  the  sheriff*  of  the  city 
and  county  of  Albany,  by  virtue  of  an  execution  against  Joel 
Rider,  sold  his  right,  title,  claim,  interest  and  estate  in  and  to 
the  west  half  of  lot  number  15  in  Rensselaerville,  and  that  upon 
such  sale  the  plaintiff  became  the  purchaser.  Also,  a  sheriff's 
deed  executed  in  pursuance  of  such  sale,  bearing  date  the  3d  of 
July,  1845.    The  testimony  being  closed,  the  counsel  for  the 
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defendant  insisted  that,  inasmuch  as  the  lease  was  executed  to 
Samuel  Rider  and  Elihu  Gifford,  their  heirs  and  assigns  jointly, 
and  the  covenants  on  their  part  were  joint,  and  not  several,  cov- 
enants, the  action  should  have  been  against  Joel  Rider  and  the 
defendant  jointly.  The  court  refused  so  to  decide,  and  the  de- 
fendant's counsel  excepted.  The  defendant's  counsel  further 
insisted,  that  the  purchase  of  half  the  premises  by  the  plaintiff, 
under  the  execution  against  Rider,  extinguished  the  rent  upon 
the  defendant's  half  of  the  lot,  from  the  time  of  such  purchase, 
and  that,  therefore,  the  plaintiff  was  not  entitled  to  recover  for 
any  rent  accruing  after  such  sale.  The  court  refused  so  to  de- 
cide, and  the  counsel  for  the  defendants  excepted.  The  defend- 
ant's counsel  further  insisted,  that  there  could  be  no  apportion- 
ment of  the  fat  fowls  and  the  day's  service  reserved  in  the  lease, 
and  therefore,  after  the  purchase  of  the  interest  of  Joel  Rider 
in  the  lot  by  the  plfiintiff,  he  could  not  recover  for  this  part  of 
the  rent  reserved.  The  court  refused  so  to  hold,  and  the  de- 
fendant's counsel  excepted.  The  counsel  for  the  defendant  fur- 
ther insisted,  that  the  plaintiff  was  only  entitled  to  recover  for 
one  day's  service  with  carriage  and  horses.  The  court  declined 
so  to  decide,  and  the  defendant's  counsel  excepted.  The  court 
decided  that  the  plaintiff  was  entitled  to  recover  the  sum  of 
$250.89,  as  proved.  To  this  decision  the  defendant's  counsel 
excepted.     Judgment  having  been  entered,  upon  the  decision, 

the  defendant  appealed  to  the  general  term. 

j 

C  M.  Jenkins,  for  the  plaintiff.  1 

I 

A.  J.  Colvin,  for  the  defendant. 

By  the  Court,  Harris,  J.    The  fact  that  the  original  lease  | 

or  grant  was  to  two  persons  jointly,  cannot  in  any  way  affect  the 
liability  of  the  defendant  as  assignee  of  a  part  of  the  premises 
charged  with  the  rent.    If,  as  is  probable,  the  grantees  made  ! 

partition  of  the  lot  between  themselves,  and  the  east  half  of  the  j 

lot  had  come  to  the  defendant  by  descent  or  purchase,  he  would 
be  lutble  for  the  proportionate  share  of  the  rent  chargeable 
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thereon  as  assignee  of  the  lessee.  His  liability  would  be  the 
same,  if  he  had  purchased  from  both  the  grantees.  As  the  coy- 
enant  to  pay  the  rent  reserved  in  the  lease  runs  with  the  land, 
it  is  enough  to  establish  the  defendant's  liability  that  he  has,  in 
some  way,  succeeded  to  the  rights  of  the  original  grantees  in  a 
part  of  the  lot.  How  he  acquired  such  rights  is  quite  immate- 
rial. (Van  Rensselaer  v.  Bradley,  8  Denio,  135.  Same  y. 
GaUup,  5  id,  454.) 

It  is  claimed  by  the  defendant  that  though  he  may  hare  be- 
come liable  as  assignee  of  the  east  half  of  the  lot  for  its  propor- 
tionate share  of  the  rent,  yet  that  the  plaintiff,  by  his  purchase 
of  the  other  half  at  the  sheriff's  sale,  in  1844,  released  him  from 
such  liability.  Upon  this  point  it  might  be  sufficient  to  say, 
that  it  does  not  appear  that  the  plaintiff,  by  means  of  his  pur- 
chase, acquired  any  title  or  interest  in  the  premises  described 
in  the  deed.  No  evidence  was  given  to  show  that  at  or  before 
the  time  of  the  sale,  the  defendant  in  the  execution  had  any  in- 
terest in  the  lot  liable  to  such  sale,  or  if  he  had,  that  any  judg- 
ment had  been  recovered  against  him  which  was  a  lien  thereon. 
Nor  did  it  appear  that  the  plaintiff  had  ever  acquired  possession 
of  the  premises  under  his  deed  from  the  sheriff.  On  the  con- 
trary, it  appeared  affirmatively  that,  at  the  time  of  the  trial,  the 
defendant  in  the  execution  was  himself  in  possession.  Assum- 
ing, therefore,  that  a  purchase  of  part  of  the,  premises  by  the 
plaintiff  would  operate  to  extinguish  his  claim  for  rent  upon 
the  residue,  the  facts  of  the  case  would  not  warrant  the  applica- 
tion of  the  rule. 

But  it  has  just  been  held,  in  Van  Rensselaer  v.  Chadwickj{a) 
that  where  several  persons,  being  the  owners  of  land  chargeable 
with  rent,  as  tenants  in  common,  make  partition  between  them- 
selves, each  assuming  the  payment  of  his  equitable  share  of  the 
rent,  a  release  to  one  of  the  owners  does  not  extinguish  the  lia- 
bility of  the  other.  The  same  principle  is  applicable  to  the  ease 
of  a  purchase  of  a  portion  of  the  land  by  the  owner  of  the  rent. 
The  tenants,  having  by  their  own  contract  severed  their  interest 
in  the  land,  and  each,  independently  of  the  other,  agreed  to  pay 
(a)  Ante,  p.  888. 
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his  just  proportion  of  the  rent  chargeable  upon  all  the  land, 
each  is  at  liberty  to  deal  ^^ith  the  owner  of  the  rent  as  he  may 
see  fit,  without  reference  to  the  other,  and,  either  by  a  release 
or  a  sale,  to  extinguish  his  liability.  The  tenants  having,  as 
between  themselves,  agreed  to  become  severally  liable,  each  for 
his  own  share  of  the  rent,  the  owner  of  the  rent  might  make 
himself  a  party  to  that  agreement,  as  well  by  purchasing  the 
land  of  one  of  the  tenants  and  thus  extinguishing  the  rent  by  mer- 
ger, as  by  a  release.  No  dealing  between  the  owner  of  the  rent 
and  the  owner  of  a  part  of  the  land,  thus  held  in  severalty,  could 
affect  either  the  rights  or  the  liability  of  the  owner  of  the  residue. 

In  this  case,  the  evidence  of  a  partition  of  the  land  and  a  di- 
vision of  the  rent  between  the  owners,  is  not  as  conclusive  as  it 
was  in  the  case  of  Van  Rensselaer  v.  Chadwick,  but  I  think  it 
is  sufficient  to  sustain  the  decision  at  the  circuit.  In  Farley 
v.  Craig,  cited  in  the  opinion  of  the  court  in  Van  Rensselaer 
V.  Chadwick,  it  was  considered  that  the  payment  of  a  specific 
amount  of  rent  for  a  specified  part  of  the  lands  subject  to  the 
rent,  for  a  series  of  years,  was  abundant  evidence  of  an  appor* 
tionment  of  the  rent  by  contract  between  the  several  owners  of 
the  land.  The  evidence  in  this  case  shows  that,  in  1841,  the 
defendant  settled  for  the  rent  upon  the  half  of  the  lot  which  he 
then  had  in  possession,  and  which  he  continued  to  hold  up  to 
the  time  of  the  trial.  In  the  absence  of  any  proof  to  the  con- 
trary, I  think  this  evidence  was  sufficient  to  justify  the  infer- 
ence that  a  division  of  the  lands  had  been  made  between  the 
different  owners,  and  that  they  had,  by  contract,  made  an  appor- 
tionment of  the  rent  between  themselves.  Indeed  the  fact  was 
not  disputed  at  the  trial.  It  seems  to  have  been  assumed  that 
the  defendant  was  the  owner  of  the  east  half  of  the  lot,  and  that 
the  owners  had  each  assumed  to  pay  their  proportionate  share 
of  the  rent. 

Again ;  it  is  insisted  that  it  was  error  to  allow  the  plain  tiff"  to 
recover  for  that  part  of  the  rent  payable  in  fowls  and  service 
with  carriage  and  horses,  for  the  reason  that  such  rent  is,  in  its 
nature,  indivisible,  and  therefore  cannot  be  apportioned.  I  do 
not  think  the  premises  upon  which  the  argument  rests  are  tena- 
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ble.  Is  such  rent,  in  its  nature,  indivisible?  In  the  case  un- 
der consideration,  what  would  prevent  the  apportionment  of  the 
four  fat  fowls  and  the  day's  service  to  be  rendered  annually  be- 
tween the  two  tenants  of  the  land  chargeable  therewith?  I  am 
unable  to  see  why  such  division  would  not  be  as  practicable  as 
in  any  other  case.  But  if  it  be  conceded  that  these  rents  are 
indivisible,  it  seems  from  the  authorities  cited  by  Mr.  Justice 
Jewett  in  Van  Renssdaer  v.  Bradley,  (3  DeniOj  142,)  that 
where  the  owners  of  land  chargeable  with  rent  whioh  cannot  be 
apportioned,  make  a  partition  between  themselves,  each  becomes 
liable  for  the  whole  rent.  If  this  be  so,  and  by  the  division  of 
the  land  the  defendant  and  the  owner  of  the  other  half  had  each 
become  chargeable  with  the  whole  rent  payable  in  fowls  and 
service,  the  extinguishment  of  that  part  of  the  rent  chargeable 
upon  the  other  half  of  the  land  could  not  affect  the  defendant's 
liability. 

The  only  remaining  point  made  upon  the  trial  was,  that  which 
relates  to  the  construction  to  be  given  to  the  provision  in  the 
lease  reserving,  as  a  part  of  the  rent,  one  day's  service  with 
carriage  and  horses.  This  point  has  already  been  considered 
and  determined  in  Van  Rensselaer  v.  Chadwick,  I  am  of 
opinion,  therefore,  that  the  judgment  at  the  circuit  should  be 
affirmed. 

Judgment  affirmed. 

[Albany  General  Tekk,  May  1,  1856.  Wright,  Harris  and  Wai¥»i 
Jostices.] 
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The  only  principle  upon  which  one  man  can  be  made  liable  for  the  wrongful  acts 
of  another  ifl,  that  such  a  relation  exists  between  them  that  the  former,  whether 
he  be  called  principal  or  master,  is  bound  to  control  the  conduct  of  the  latter, 
whether  he  be  agent  or  servant 

The  maxim  of  the  law  is  respondeai  niperior.  It  is  only  applicable  in  cases 
where  the  party  sought  to  be  charged  stands  in  the  relation  of  superior  to  the 
person  whose  wrongful  act  is  the  ground  of  cmnplaint. 

Where  the  defendant,  who  had  obtained  from  the  proper  authority  an  exclusive 
right  and  license  to  run  a  skiff  ferry  across  a  river,  permitted  another  person, 
called  a  lessee,  to  exercise  the  right,  not  as  the  defendant's  agent  or  servant  or 
for  his  benefit,  but  on  his  own  account,  and,  owing  to  the  negligent  and  uu- 
skillAiI  conduct  ot  the  man  rowing  and  having  charge  of  the  skiff,  the  same 
was  sunk  or  swamped,  and  the  plaintiff's  intestate'  was  drowned ;  it  was  held, 
that  whether  the  person  exercising  the  right  of  ferrying  under  the  defendant's 
license  was  the  same  man  who  was  rowing  and  had  charge  of  the  skiff,  or  his 
employer,  the  relation  of  superior  and  subordinate  did  not  exist  between  him 
and  the  defendant  And  that  before  the  defendant  could  be  made  liable  for 
the  negligence  or  uiiskillAilness  of  the  person  having  charge  of  the  boat,  it 
must  appear  that  the  relation  of  master  and  servant  existed  between  them. 

UM  also,  that  although,  as  between  the  defendant  and  the  government,  he 
might  have  been  guilty  of  a  breach  of  duty  when  he  made  the  contract  to  lease 
the  ferry  to  another,  yet  that  such  breach  was  not,  per  se,  a  wronefhl  act  for 
which  an  action  would  lie,  in  favor  of  a  stranger.  That  it  would  still  be  neces- 
sary to  show,  in  order  to  maintain  an  action  founded  upon  the  mere  fact  that 
the  defendant  had  thus  leased  the  ferry,  that  by  this  very  act  he  had  been 
guilty  of  a  wrong  which  had  resulted  in  injury  to  the  plaintiff. 

DEMURRER  to  complaint.  The  plaintiff  stated  that  in  May, 
1852,  the  defendant  Was  duly  licensed  to  run  a  skiff  ferry, 
for  ferriage,  from  the  city  of  Troy  to  West  Troy,  across  the 
Hudson  river,  for  the  period  of  three  years,  and  that,  up  to  the 
13th  of  October,  1854.  he  continued  to  hold  said  license,  and  to 
run  said  skiff  ferry,  by  his  lessee,  and  by  persons  acting'  and 
ferrying  under  said  license,  and  that,  being  such  ferryman^ 
John  Maher  was  taken,  as  a  passenger  for  ferriage,  on  board  a 
skiff  run  at  defendants  said  ferry  pursuant  to  said  license, 
and  that,  owing  to  the  oTcrloading  of  the  skiff,  the  improper 
stowing  of  passengers,  and  the  negligent  and  unskillful  conduct 
of  the  man  rowing  and  having  charge  of  the  skiff,  the  same  was 
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8imk  or  8Wamped<,  aind  Maher  mtm  drowned,  and  that  the  plauH 
tiff  had  been  duly  appointed  administrator  of  his  estate. 

To  this  complaint  the  defendant  demnrred,  specifying  for 
canse,  that  it  did  not  contain  facfts  sufBcient  to  constitvte  » 
cause  of  action^ 

D.  Gardner,  for  the  plaintiffs 

D.  L.  Seymour  and  O.  Van  Santvoord,  for  the  defendant. 

Harris,  J.  The  allegation  in  the  complaint  is,  that  Maher 
was  drowned  through  the  negligence  and  unskillfulness  of  "  the 
man  rowing  and  having  charge  of  the  skiff."  Whose  man  he 
was,  does  not  appear.  If  it  had  been  alleged  that  he  was  the 
agent  or  servant  of  the  defendant,  it  would  have  been  sufficient 
to  sustain  the  complaint,  upon  demurrer.  It  is  alleged  that  the 
skiff  was  run  at  the  defendant's  ferry,  and  pursuant  to  the  de- 
fendant's license.  But  this  allegation  is  not  sufficient  to  war- 
rant the  inference  that  "  the  man  rowing  and  having  charge  of 
the  skiff"  was  in  the  defendant's  employ.  On  the  contrary, 
when  considered  in  connection  with  the  further  allegation  in  the 
complaint,  that  the  defendant  continued  to  hold  the  license  and 
to  run  the  ferry  by  his  lessee,  the  inference  may,  perhaps,  be 
justified,  that  the  defendant  had  authorized  some  other  person 
to  run  the  ferry,  and  that  "  the  man  "  rowing  and  having  charge 
of  the  skiff  was  the  servant  of  the  defendant's  lessee.  It  was 
assumed  upon  the  argument,  by  the  counsel  for  both  parties, 
that  this  was  the  construction  to  be  put  upon  the  language  of 
the  complaint,  and  that  the  question  involved  in  this  issue  is, 
whether  the  defendant  is  liable  for  the  wrongful  act  of  his  lessee. 

The  only  principle  upon  which  one  man  can  be  made  liable 
for  the  wrongful  acts  of  another  is,  that  such  a  relation  exists 
between  them,  that  the  former,  whether  he  be  called  principal 
or  master,  is  bound  to  control  the  conduct  of  the  latter,  whether 
he  be  agent  or  servant.  The  maxim  of  the  law  is  respondecU 
superior.  It  is  only  applicable  in  cases  where  the  party  sought 
to  be  charged  stands  in  the  relation  of  superior  to  the  person 
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-whose  wrongful  act  is  the  ground  of  complaint.  In  this  case,  it 
is  not  pretended  that  the  man,  whose  alleged  negligence  and 
unskillfolness  resulted  in  the  death  of  the  plaintiff's  intestate, 
was  the  agent  or  servant  of  the  defendant,  or  in  any  way  subject 
to  his  direction  or  control*  The  defendant  had  obtained  from 
the  proper  authority  an  exclusive  right  to  run  the  ferry.  This 
right  he  permitted  another  person,  who  is  called  a  lessee,  to  ex- 
ercise, not  as  his  agent  or  servant,  or  for  his  benefit,  but  on  his 
own  account.  Whether  the  person  exercising  this  right  of  fer- 
rying under  the  defendant's  license  was  the  same  man  who  was 
rowing  and  had  charge  of  the  skiff,  or  his  employer,  does  not  ap- 
pear, but  in  neither  case  could  the  relation ^f  superior  and  sub- 
ordinate exist  between  him  and  the  defendant.  {See  Steveiia  v. 
Armstrongs  2  Selden,  485  ;  City  of  Buffalo  v.  Holloway,  8  id. 
498 ;  Pack  v.  The  Mayor  ^c.  of  New  York,  4  id,  222.) 

Upon  this  question,  the  case  of  Felton  v.  Deall,  (22  Verm.  R. 
170,)  is  directly  in  point.  The  legislature  of  this  state  had 
granted  to  Deall  the  right,  for  a  specified  time,  to  maintain  and 
use  a  ferry  across  Lake  Ghamplain  from  Ticonderoga  to  Shore- 
ham.  Having  established  the  ferry,  Mrs.  Deall,  the  licensee, 
entered  into  a  contract  with  one  Hobbie,  by  which  he  was  to 
keep  and  manage  the  ferry,  at  his  own  expense  of  labor,  for  one 
year.  The  expenses  of  repairs  were  to  be  equally  borne  by  the 
parties,  and  the  receipts  of  the  ferry  were  to  be  equally  divided 
between  them.  Hobbie  further  agreed,  that  he  would  not  allow 
any  but  a  faithful,  honest,  obliging  and  temperate  man  to  attend 
the  ferry,  and  that  he  would  be  responsible  for  damages  occa- 
sioned by  willful  misconduct  or  neglect  in  its  management. 
While  Hobbie  had  charge  of  the  ferry  under  this  contract,  Fel- 
ton, the  plaintiff,  went  upon  the  ferry  boat  with  his  horse  and 
wagon,  for  the  purpose  of  crossing  over  from  Ticonderoga  to 
Shoreham:  The  boat  was  upset,  and  the  plaintiff  and  his  prop- 
erty injured.  To  recover  damages  for  this  injury,  the  action 
was  brought  against  Mrs.  Deall.  It  was  held,  that  the  contract 
being  such  as  to  vest  the  occupancy  and  control  of  the  ferry  in 
Hobbie,  as  the  tenant  rsither  than  the  servant  of  the  defendant, 
alue  was  not  responsible  for  his  acts. 


368  OASES  IN  THE  SUPREilE  OOimT. 


Blackwell  v.  Wiswall. 


It  is  supposed  that  there  is  something  iti  the  fact  that  the 
license  to  run  the  ferry  was  granted  to  the  defendant  which 
affects  the  question  of  his  liability.  Bat  I  think  not.  I  agree 
with  the  plaintiff's  counsel  that  the  license  was,  in  its  nature,  a 
personal  trust.  The  court  is  only  authorized  to  grant  licenses 
to  such  persons  as  they  deem  suitable.  It  has  been  held  that 
such  a  license  is  not  assignable.  {Harding'  v.  The  Steam  Boat 
Maverick^  5  Law  Reporter^  106.)  But  yet,  I  am  unable  to 
see  how  this  concession  can  be  made  to  aid  the  plaintiff  in  sus- 
taining his  action. 

The  defendant,  before  receiving  his  license,  was  required  to 
enter  into  a  recognizance  to  the  people,  with  a  condition  that  he 
would  faithfully  keep  and  attend  the  ferry,  with  such  and  so 
many  sufficient  and  safe  boats,  and  so  many  men  to  work  the 
same,  as  should  be  deemed  necessary,  &c.  It  is  further  declared, 
that  a  violation  of  the  condition  of  the  recognizance  shall  be 
deemed  a  misdemeanor,  and  that,  upon  conviction,  the  person 
guilty  of  such  violation  shall  be  subject  to  a  fine,  for  each  offense, 
not  exceeding  $25,  and  further,  that  on  proof  of  such  conviction, 
the  court  shall  direct  the  recognizance  to  be  estreated  for  the 
use  of  the  people  of  this  state.  (1  R.  S,  526,  §§  1,  4.)  If  the 
defendant  had,  in  any  respect,  failed  to  comply  with  the  condi- 
tions of  his  recognizance,  he  might  have  been  proceeded  against 
in  the  manner  prescribed  by  statute.  So,  also,  it  is  provided 
that  in  case  any  person,  except  in  certain  specified  counties, 
shall  use  any  ferry  for  transporting  across  any  river,  stream  or 
lake,  any  person  d&c,  for  profit  or  hire,  unless  authorized  in  the 
manner  prescribed,  such  person  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  subject  to  fine,  ice.  (1  R.  S.  527, 
i  8.)  If,  therefore,  the  license  granted  to  the  defendant  did  not 
authorize  him  to  transfer  the  right  to  use  the  ferry  to  an  assignee 
or  lessee,  I  do  not  see  why  the  person  who  should  assume  to  run 
the  ferry  under  such  an  assignment  or  lease,  might  not  be  liable 
to  the  penalties  incurred  by  any  person  who  may  use  a  ferry 
without  legal  authority.  But  though  this  be  so,  the  fact  that 
both  the  defendant  and  his  lessee  may  have  exposed  themsetres 
to  statutory  penalties,  does  not  affect  the  defendant's  liabili^in 
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tUs  action.  It  is  still  true,  in  this  case  as  in  every  other,  that 
before  the  defendant  can  be  made  liable  for  the  negligence  or 
nnskillfalness  of  the  man  who  was  rowing  and  had  charge  of  the 
boat,  it  must  appear  that  the  relation  of  master  and  servant  ex- 
isted between  them.  Upon  the  allegations  in  the  complaint  this 
cannot  be  pretended. 

A  case  very  similar  to  this  is  found  in  Lculd  v.  Chotard,  (1 
AM.  Rep.  366.)  In  that  case,  the  defendant  was  the  licensee 
of  a  ferry  at  the  falls  of  Gahawba.  He  had  given  the  bond  re- 
quired by  law.  The  action  was  brought  to  recover  the  value  of 
a  wagon  and  horses  which  had  been  lost  in  crossing  the  ferry. 
It  was  proved  on  the  part  of  the  defendant,  that  at  the  time  of 
the  loss,  the  ferry  was  in  possession  of  one  Blake,  to  whom  it 
had  been  rented  by  the  defendant,  and  who  was  entitled  to  the 
ferriage.  By  a  statute  of  Alabama  it  was  declared,  as  in  this 
state,  that  no  person  should  open  or  establish  a  public  ferry 
without  license,  and  a  bond  and  security  as  prescribed.  Yet  it 
was  held  that  the  action  would  not  lie  against  the  lessor  of  the 
ferry,  for  the  reason  that  the  tenant  of  the  ferry  was  not  his 
servant. 

The  case  of  Blake  v.  Ferris,  (1  SeldeUj  49,)  is  also  quite 
analogous  to  this.  There,  Ferris  had  obtained  permission  from 
the  municipal  authorities  of  New  York  to  open  one  of  the  streets 
for  the  purpose  of  constructing  a  sewer.  His  license,  which  was 
in  writing,  contained  an  express  provision  that  he  should  cause 
proper  guards  and  lights  to  be  placed  at  the  excavation  of  the 
drain,  for  the  prevention  of  accidents,  and  be  answerable  for  any 
damages  or  injuries  which  might  be  occasioned  to  persons,  ani- 
mals or  property,  in  any  manner  connected  with  the  construction 
of  the  sewer.  Ferris  having  obtained  this  license,  contracted 
with  one  Gibbons  to  furnish  all  the  materials  and  build  the 
sewer,  for  a  stipulated  price.  While  Gibbons  was  engaged  at 
the  work,  a  carriage  and  horses  belonging  tp  Blake  were  driven 
into  the  open  excavation,  and  injured.  To  recover  damages  for 
this  injury,  the  action  was  brought  against  Ferris.  The  supe- 
rior court  allowed  a  recovery,  but  the  judgment  was  reversed  by 
the  court  of  appeals.    The  unanimous  judgment  of  the  court  was 
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pronounced  by  Mr.  Justice  Mullett.  The  case  was  extremely 
mrell  considered,  and  the  opinion  exhibits  great  clearness  and 
strength  of  argument.  The  judge  assumed,  for  the  purpose  of 
considering  the  question,  that  Ferris  had,  by  means  of  his 
license,  a  lawful  right  to  construct  the  sewer  himself,  or  by  his 
agents  or  servants,  and  that  he  would  be  responsible  to  third 
persons  for  all  injuries  occasioned  by  the  negligent  or  improper 
manner  in  which  he  exercised  that  right.  He  further  assumed, 
that  Ferris  had  the  right  to  let,  by  contract,  the  execution  of 
the  work  to  another  person,  who.  as  to  the  right  to  make  the 
sewer,  might  be  regarded  as  representing  Ferris  and  be  pro- 
tected under  his  license,  and  also  that  Ferris  would-  be  liable  to 
third  persons  for  injuries  resulting  from  an  improper  exercise 
of  the  right  of  letting  the  work  by  contract.  But  it  was  held, 
that  the  action  could  not  be  sustained,  unless  the  fact  could  be 
established  that  Ferris  occupied  the  position  of  superior  of  the 
persons  whose  negligence  or  misconduct  was  the  occasion  of  the 
injury,  and  had  the  powers  of  one  in  that  position ;  and,  upon 
this  point,  that  the  contract  with  Gibbons  did  not  constitute 
him  the  agent  or  servant  of  Ferris,  nor  authorize  him  to  pledge 
the  responsibility  of  Ferris  for  the  conduct  of  his  servants,  or  any 
thing  else  that  might  be  done  in  the  execution  of  the  contract. 
This  decision,  it  seems  to  me,  completely  disposes  of  the 
question  in  this  case.  The  defendant,  like  Ferris,  had  been  en- 
trusted with  authority  to  do  certain  things  which  others  might 
not  do,  and  which,  to  some  extent,  involved  public  interests. 
The  defendant,  like  Ferris,  instead  of  doing  what  he  had  per- 
mission to  do  himself,  or  by  his  agents  or  servants,  entered  into 
a  contract  with  another  person  to  do  it.  at  his  own  expense  and 
with  his  own  servants.  If,  in  Blake  v.  Ferris,  the  contract  widi 
Gibbons  did  not  create  the  relation  of  superior  and  subordinate 
between  Ferris  and  Gibbons,  in  respect  to  those  acts  which  be- 
longed to  the  practical  execution  of  the  work,  or  the  employment 
of  men  to  execute  it,  I  am  unable  to  see  how  it  can  be  main- 
tained that  such  relation  existed  between  the  defendant  and  the 
person  authorized  by  him  to  run  his  ferry  at  his  own  expense 
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»nd  for  his  own  advantage.  {See  alsoy  upon  this  point,  Heimr- 
street  v.  HowlancL  5  Dejiioj  68.) 

Nor  have  I  been  able  to  perceive  how  the  plaintiff's  case 
could  be  helped  by  establishing  the  fact  that  the  defendant,  in 
letting  his  ferry  to  another  person,  was  chargeable  with  a  breach 
of  duty.  This  action  is  for  a  wron^.  It  can  only  be  maintained 
when  the  death  for  which  the  plaintiff  sues  has  been  caused  "  by 
wrongful  act,  neglect  or  default"  Let  it  be  conceded  that,  as 
between  the  defendant  and  the  government,  he  was  guilty  of  a 
breach  of  duty  when  he  made  the  contract  to  lease  the  ferry. 
Such  breach  was  not,  per  se,  a  wrongful  act  for  which  an  action 
would  lie  in  favor  of  a  stranger.  It  would  still  be  necessary  to 
show,  in  order  to  maintain  an  action  founded  upon  the  mere  fact 
that  the  defendant  had  thus  leased  the  ferry,  that  by  this  very 
act  he  had  been  guilty  of  a  wrong  which  had  resulted  in  injury 
to  the  plaintiff.  It  was  upon  this  principle,  that  the  case  of 
Thomns  v.  Winchester^  (2  SeldeUy  397,)  was  decided,  Win- 
chester had  carelessly  placed  upon  a  poisonous  medicine  the 
name  of  a  harmless  article.  It  had  been  sold  by  him,  and  after 
passing  through  several  hands,  was  administered  to  the  plain- 
tiff's wife  and  resulted  in  serious  injury.  It  was  held  that, 
without  regard  to  any  contract,  Winchester  was  liable  for  the 
injury,  upon  the  ground  that  in  putting  a  false  label  upon  a 
poisonous  article  of  medicine,  he  was  guilty  of  a  wrongful  act 
which  caused  the  injury  for  which  the  action  was  brought. 

It  cannot  be  pretended  that,  in  this  case,  the  fact  that  the 
defendant  allowed  another  person  to  exercise  his  right  of  ferry- 
ing was  the  cause  of  the  death  of  Maher.  It  is  the  negligence 
or  nnskillfulness  of  the  lessee  of  the  ferry,  or  his  servant,  of 
vhich  the  plaintiff  complains.  He  undertook  for  hire  to  carry 
Maher  across  the  river.  He  failed  to  discharge  the  duty  which 
this  contract  imposed  upon  him.  His  negligence  or  nnskillful- 
ness in  the  performance  of  what  he  had  contracted  to  do  in  a 
prudent  and  skillful  manner,  was  the  cause  of  the  death  in  ques- 
tion. For  this,  as  we  have  seen,  the  defendant  is  not  answerable. 
Ho  is,  therefore,  entitled  to  judgment  upon  the  demurrer,  but 
with  liberty  to  the  plaintiff  to  amend  his  complaint  within 
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twenty  days  after  service  of  notice  of  this  decision,  upon  the  paj' 
ment  of  the  costs  of  the  demurrer,  to  be  taxed  by  the  clerk  of 
Bensselaer. 

«r  [Rensselaer  Sfeciil  Term,  June  11, 1855.    Harris^  JnsUoe.] 

Note.    This  cause  was  heard  npon  an  appeal  from  the  above  decision,  at  lbs 
Albany  general  term,  In  March,  1857,  and  afiOrmed  npon  the  argument 


Selden  1^^.  The  Delaware  and  Hudson  Canal  Company. 

* 

The  Delaware  and  Hudson  Canal  Company  have  the  power,  under  their  diaiter, 
to  enlarge  their  canal. 

But,  though  they  possess  this  power,  and,  upon  making  compensation  therefor, 
to  take  private  property  for  that  purpose,  they  are  liable  to  remunerate  indi- 
viduals in  damages,  for  any  injuries  they  may  sustain  as  the  coDseqaenoe 
of  such  improvement. 

If,  by  means  of  the  enlargement — a  lawful  act  in  itself— the  lands  of  an  iodi- 
ridual  are  inundated,  even  though  the  work  may  have  been  perfbnned  wiUi 
all  reasonable  care  and  skill,  it  is  a  legal  injury,  for  which  the  owner  is  en- 
titled to  redress. 

The  owner  of  the  land  injured  is  not  confined  to  the  remedy  provided  in  the  9th 
section  of  the  company's  charter.  If  he  chooses  to  resort  to  his  common  law 
remedy  by  action,  he  may  do  so. 

MOTION  for  a  new  trial.  The  complaint  stated  that  the 
defendants,  in  1828,  were  incorporated,  with  power  to 
make,  construct  and  forever  maintain,  a  canal,  <fcc.,  substan- 
tially  as  stated  in  the  8th  section  of  the  act  of  incorporation ; 
that  under  such  power,  the  defendants  had  proceeded  to  con- 
struct a  canal  of  such  width,  depth  and  dimensions,  as  they  had 
determined  to  be  suitable  and  proper,  and  that  the  same  was 
completed  in  or  before  the  year  1835 ;  that  in  1849  they  com- 
menced enlarging  their  canal  by  raising  the  embankments  and 
waste  weirs,  and  deepening  and  widening  the  trench,  and  dam- 
ming up  the  water  to  a  greater  height,  whereby  the  water  so 
dammed  up  and  elevated,  soaked  through,  filled,  flooded  and 
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overflowed  large  Ifracts  of  the  plaintiff's  land,  and  greatly  in- 
jured and  slmost  ruined  the  same,  and  also  the  cellar  of  his 
dwelling  house,  and  rendered  his  other  lands  unhealthy  and 
sickly,  and  more  difficult  of  access  ;  and  also,  that  the  defend- 
ants took,  and  now  occupy,  a  large  strip  of  the  plaintiff's  land, 
and  deposited  earth  and  sand  upon  other  parts  of  his  land;  for 
all  which  injuries  the  plaintiff  claimed  to  recover  damages. 
The  answer  of  the  defendants  denied  the  material  allegations 
of  the  complaint  in  respect  to  any  injuries  resulting  to  the 
plaintiff  from  the  enlargement  of  the  canal ;  and  it  was  also  de- 
nied that  the  defendants  had  taken  any  of  the  plaintiff's  land. 
The  cause  was  brought  to  trial  in  May,  1855,  before  Mr.  Jus- 
tice Wright,  at  the. Sullivan  circuit.  Upon  the  trial  the  plain- 
tiff gave  evidence  tending  to  prove  that  injury  had  been  done 
to  his  lands  by  the  soakage  of  water  and  by  the  overflowing, 
and  that  his  dwelling  house  had  been  injured  by  the  raising  of 
the  water,  whereby  it  flowed  into  his  cellar,  and  that  these  in- 
juries were  occasioned  by  the  acts  of  the  defendants  in  enlarg- 
ing their  canal,  in  1849  and  1850,  through  the  plaintiff's  lands. 
The  plaintiff  having  rested,  the  defendants  moved  for  a  nonsuit, 
upon  the  ground  that,  by  their  charter,  they  had  a  right  to 
make  the  enlargement  through  the  plaintiff's  land,  and  that  the 
plaintiff  was  confined,  in  his  remedy  for  damages,  to  the  pro- 
visions of  the  9th  section  of  the  defendants'  charter,  and  that 
the  plaintiff  could  not  maintain  an  action  at  law  for  such  dam- 
ages. The  court  held  that  the  defendants  were  authorized,  by 
and  under  their  act  of  incorporation,  to  make  the  enlargement 
proved,  and  that  the  plaintiff's  remedy  for  any  damage  occa- 
sioned thereby,  was  that  given  by  the  9th  section  of  their  char- 
ter, and  that  no  action  at  law  could  be  maintained  for  such 
damages,  and,  therefore,  granted  the  motion  for  a  nonsuit.  An 
order  was  made  directing  the  motion  for  a  new  trial  to  be  heard, 
in  the  first  instance,  at  a  general  term. 

A.   Thompson,  for  the  plaintiff. 

/.  Hardenburgh,  for  the  defendants. 
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By  the  Court,  Harris,  J.  I  have  no  doubt  of  the  power  of 
the  defendants,  under  their  charter,  to  construct  ihe  enlarge- 
ment of  their  canal.  My  reasons  for  this  opinion  I  had  occa- 
sion to  state  in  Bruce  v.  the  same  defendants,  (19  Barb.  371.) 
But  I  think  the  plain tiflf  ought  not  to  have  been  noosnited. 
Though  the  defendants  had  the  right  to  enlarge  their  canal, 
and  upon  making  compensation  therefor,  to  take  private  prop- 
erty for  that  purpose,  they  would  still  be  liable  to  remunerate 
the  plaintiff  in  damages  for  any  injury  he  might  sustain  as  the 
consequence  of  their  improvement.  If,  by  means  of  the  en- 
largement— a  lawful  act  in  itself — the  lands  of  the  plaintiff  have 
been  inundated,  even  though  the  work  may  have  been  performed 
with  all  reasonable  care  and  skill,  it  is  a  legal  injury,  for  which 
the  plaintiff  is  entitled  to  redress.  This  doctrine,  which  I  re- 
gard as  elementary  in  its  character,  is  distinctly  and  broadly 
asserted  in  Hai/  v.  The  Cohoes  Company,  (2  Comst.  159.) 
In  that  case  the  defendants  dug  a  canal  upon  their  own  land, 
as  they  were  expressly  authorized  to  do.  They  were  not 
chargeable  with  negligence  or  want  of  skill  in  the  manner  of 
executing  the  work ;  yet  it  was  held  that  they  were  liable  for 
an  injury  upon  adjoining  premises.  {See  also  Bradley  v.  The 
N.  Y.  and  Neio  Haven  R,  R,  Co,  21  Conn.  Rep.  294.) 

But  it  is  said  that  though  the  plaintiff  may  be  entitled  to 
compensation  for  any  injury  he  may  have  sustained,  he  is  con- 
fined to  the  remedy  provided  in  the  9th  section  of  the  defend- 
ants' charter.  It  is  true  that  the  legislature  has,  in  this 
section,  provided  a  new  and  summary  mode  of  proceeding,  where 
a  person  owning  land  which  has  been  injured  by  the  necessary 
operations  of  the  defendants  is  entitled  to  remuneration  in  dam- 
ages! Either  party  may  in  such  a  case  institute  proceedings 
for  the  purpose  of  having  the  amount  of  the  damages  ascer- 
tained. But  if  the  party  injured  should  choose  to  resort  to  his 
common  law  remedy  by  action,  there  is  nothing  in  the  act  which 
indicates  any  intention,  on  the  part  of  the  legislature,  to  deny 
him  this  choice.  Had  either  party  proceeded  to  have  the  dam- 
ages ascertained  in  the  manner  provided  in  the  charter,  such  a 
proceeding  would,  undoubtedly,  have  been  a  bar  to  this  action. 
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Bat  as  neither  has  seen  fit  to  resort  to  the  legislative  mode  of 
determining  the  damages,  there  is  nothing  in  the  terms  of  the 
act  itself  which  can  be  construed  to  deprive  the  plaintiff  of  his 
remedy  by  action.  {See  Crittenden  v.  Wilson,  6  Cowen,  165.) 
I  am  of  opinion,  therefore,  that  the  nonsuit  should  be  set  aside 
and  a  new  trial  awarded. 

[Albany  General  Term,  December  8, 1865.     Wright,  Harris  and  WcU- 
son.  Justices.] 


Van  Rensselaer  vs.   Bonesteel. 

A  covenant  for  the  payment  oC  rent,  whether  it  be  made  by  the  grantee  of  lands 
in  fee,  rtserving  rent  to  the  grantor,  or  by  a  lessee  for  a  term,  belongs  to  that 
class  of  covenants  which  are  annexed  to,  and  run  with,  the  land. 

The  land  itself  is  the  princijxal  debtor,  and  the  covenant  to  pay  rent  is  the  in- 
cident It  follows  the  land  upon  which  it  is  chargeable  into  the  hands  of 
the  assignee. 

The  assignee  takes  the  land  with  all  the  advantages  to  be  derived  from  the  cov- 
enants of  the  grantor  concerning  the  land,  and  he  assumes  all  the  bui-dens 
resulting  from  the  covenants  of  the  grantee. 

In  order  to  sustain  an  action  for  rent,  upon  a  lease  in  fee,  against  an  assignee  of 
the  grantee,  it  is  not  requisite  that  the  plaintiff  should  have  a  reversionary 
interest  in  the  land,  as  in  the  case  of  landlord  and  tenant  It  is  enough  that 
at  the  time  of  making  the  covenant  an  estate  passed  between  the  covenanting 
parties. 

Where  the  grantor,  in  a  lease  in  fee,  reserves  to  himself  an  annual  profit  issuing 
out  of  the  land,  of  so  many  bushels  of  wheat,  and  with  it  a  covenant  obliga- 
tory upon  the  grantee  and  all  who  may  succeed  to  his  interest  in  the  land, 
that  this  shall  be  paid,  an  assignee  of  the  grantee  takes  his  title  to  the  land 
charged  with  the  burden  which  the  ori:?inal  gi-antee  had  annexed  to  it 

By  taking  the  benefit  of  the  grant,  the  assignee  voluntarily  OFSumes  the  liabil- 
ities of  the  original  grantee  in  respect  to  the  subject  of  the  grant 

The  assignee  is  not  the  less  liable,  because  he  is  the  assignee  of  only  a  part  of 
the  thing  to  which  the  covenant  is  annexed.  He  is  liable  to  pay  his  pro- 
portionate part  of  the  rent 

Where,  in  an  action  for  rent,  the  complaint  alleged  that  the  grantor  and  coven- 
antee, V.  R.,  died  on,  &c.,  seised  of  the  rent  in  question ;  that  by  his  will  he 
devised  this  rent  to  W.,  whereupon  and  whereby  he  became  seised  of  the  rent, 
nsd  that  on,  &c.,  W.  conveyed  the  rent  to  A.  W.  and  others,  and  the  latter 
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oonTeyed  the  rent,  and  all  arrears  of  rent,  to  the  plaintiflT;  Held,  that  this  wu 
^  BufflcieDt,  iioi  only  to  show  that  the  plaintiff  was  entitled,  as  assignee  of  a 
chose  in  action,  to  sue  for  the  rent  due  and  unpaid  at  the  time  of  the  assign- 
ment to  him,  but  that  he  was  also  the  assignee  of  the  covenant  for  the  pay- 
ment of  the  rent  subsequently  accruing. 

The  complaint  in  such  a  case  need  not  allege  that  after  the  plaintiff  l)ecaiDe 
assignee  of  the  rent,  he  continued  to  bo  the  owner  until  the  suit  was  com- 
menced. In  the  absence  of  any  allegation  to  the  contrary,  this  is  a  legal  pre- 
sumption, and  need  not  be  alleged  or  proved. 

In  an  action  for  rent,  against  an  assignee  of  a  portion  of  the  demised  premises, 
the  owners  of  the  other  parts  of  the  lot  need  not  be  made  parties.  After  a 
partition,  each  owner  becomes  severally  and  independently  liable  for  his  pro- 
portionate share  of  the  i^ent. 

THIS  was  an  appeal  from  an  order  of  the  special  term  over- 
ruling a  demurrer  to  the  complaint.  It  was  alleged,  in  the 
complaint,  that  on  the  13th  of  February,  1794,  Stephen  Van 
Bensselaer,  now  deceased,  of  the  first  part,  and  one  Lodewick 
Bonesteel,  as  party  of  the  second  part,  mutually  made,  executed, 
sealed  and  delivered  an  indenture,  whereby  the  party  of  the 
first  part  did  grant,  &c.  unto  the  party  of  the  second  part,  his 
heirs  and  assigns,  a  certain  lot  of  land,  therein  described,  sit- 
uate in  the  town  of  Grafton,  in  the  county  of  Rensselaer,  and 
containing  123  and  five-tenths  of  an  acre,  to  have  and  to  hold 
the  same,  to  the  party  of  the  second  part,  his  heirs  and  assigns 
forever,  yielding  and  paying  therefor,  yearly  and  every  year, 
during  the  continuance  of  the  grant,  unto  the  party  of  the  first 
part,  his  heirs  and  assigns,  the  yearly  rent  of  ten  bushels  of 
good,  clean,  merchantable  winter  wheat ;  which  rent,  the  party 
of  the  second  part  did  thereby,  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  covenant,  promise  and  agree  to  pay ; 
that  by  virtue  of  the  indenture,  the  party  of  the  second  part 
became  seised  and  took  possession  of  the  land ;  that  the  land 
has  ever  since  been  held  and  possessed,  under  and  by  virtoe  of 
the  said  indenture,  by  the  party  of  the  second  part,  his  heirs 
and  assigns  ;  that  the  party  of  the  first  part  was  the  owner  of 
the  land  at  the  time  of  the  execution  of  the  indenture,  and  the 
owner  of  the  rent,  until  his  death ;  that  after  the  making  of 
the  indenture,  and  before  the  1st  of  January,  1848,  all  the 
estate,  &c.  of  the  party  of  the  second  part,  in  and  to  82  and 
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two-tenths  of  au  acre,  %>  divided  part  of  the  land,  came  to  and 
vested  in  the  defendant,  by  assignment  legally  made;  which 
land,  by  the  acre,  is  eqnal  in  value  with  the  residue  of  the  lot ; 
that  the  party  of  the  first  part  died  on  the  26th  of  January, 
1839,  having,  by  his  last  will  and  testament,  devised  the  rent 
to  William  P.  Van  Rensselaer,  who  assigned  the  same  to  An- 
drew Wbite  and  others,  by  whom  the  same  was  assigned  to  the 
plaintifiF,  on  the  19th  of  November.  1850  ;  that  after  the  death 
of  the  party  of  the  first  part,  and  after  the  defendant  had  be- 
come assignee  of  a  part  of  the  premises  as  aforesaid,  and  while 
he  was  such  assignee)  and  before  the  commencement  of  the  ac- 
tion, eight  years'  rent  had  become,  and  still  was,  due  and  owing, 
in  arrear  and  unpaid  to  the  plaintiff;  that  the  aggregate  value 
of  such  rent,  upon  the  whole  lot,  was  $153.12,  and  the  fair  and 
just  proportion  chargeable  upon  the  defendant  was  $69.19,  for 
which  amount,  with  interest,  the  plaintiff  claimed  judgment. 
The  defendant  demurred  to  the  complaint,  and  assigned  for 
cause  of  demurrer,  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  issue  thus  joined  having  been 
brought  to  trial,  at  a  special  term  held  at  Albany,  in  October, 
1855,  before  Mr,  Justice  Wright,  the  demurrer  was  overruled 
and  judgment  rendered  for  the  plaintiff.  From  this  order  the 
defendant  appealed  to  the  general  term. 

C.  M.  Jenkin^j  for  the  plaintiff. 

A.  Bingham^  for  the  defendant. 

By  the  Courts  Harris,  J.    There  is  a  dictum  by  Lord  Holt,  a.  v«J»ClAc  inA 
in  Brewster  v.  KUchel,  (1  Salk.  198,)  that  where  the  owner  of    ^^  ^^^^^^ 
land  has  granted  a  rent  charge,  with  a  covenant  to  pay,  an  ac-  ^i^lT^w^ 
tion  of  covenant  will  not  lie  merely  against  one  as  assignee  of   |i|| .  ^ 

the  land.  The  same  case  is  reported  in  various  other  places,  and 
among  others  in  12  Mod.  and  1  Ld.  Raym.  317 ;  and  it  there 
appears  that  the  three  other  judges  who  were  associated  with 
the  chief  justice,  dissented  from  that  opinion.  Since  that  time, 
much  learning  has  been  expended,  sometimes  to  little  purpose, 
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in  endeavoring  to  define  the  boundary  b%tweeu  real  covenants, 
or  such  as  run  with  the  land,  and  those  which  are  merely  per- 
sonal. A  most  elaborate  effort  to  accomplish  this  end  was  made 
by  Mr.  Justice  Cowen,  in  Norman  v.  Wells,  (17  Wend.  145,) 
and  yet,  after  all  his  researches,  that  indefatigable  judge  was 
forced  to  declare  that  the  authorities  still  left  the  application  of 
old  principles  to  new  cases,  a  very  nice  exercise  of  tte  mind, 
and  remaining,  in  greater  degree,  a  matter  for  judicial  discre- 
tion, than  almost  any  other  of  equal  importance  in  the  law  of 
property. 

But  from  the  time  of  Lord  Holt  until  now,  I  am  not  aware 
that  it  has  ever  been  doubted  that  a  covenant  for  the  payment 
of  rent,  whether  it  be  made  by  the  grantee  of  lands  in  fee,  re- 
serving rent  to  the  grantor,  or  by  a  lessee  for  a  term,  belongs 
to  that  class  of  covenants  which  are  annexed  to  and  run  with 
the  land.  The  very  definition  of  rent  is,  that  it  is  a  certain 
profit  issuing  yearly  out  of  land.  (2  Bl.  Com.  41.)  The  land 
itself  is  the  principal  debtor.  The  covenant  to  pay  the  rent  is 
the  incident.  It  follows  the  land  upon  which  it  is  chargeable, 
into  the  hands  of  the  assignee,  as  necessarily  as  the  principal 
itself.  Transit  terra  cum  onere.  The  assignee  takes  tbe 
land  with  all  the  advantage  to  be  derived  from  the  covenants 
'  of  the  grantor  concerning  the  land,  and  he  assumes  all  the  bur- 
dens resulting  from  the  covenants  of  the  grantee. 

It  is  true,  that  in  order  to  make  a  covenant  run  with  the 
^  '  land,  it  is  not  enough  that  it  concerns  the  land.     There  most 

also  be  a  privity  of  estate  between  the  covenanting  parties. 
The  fallacy  of  the  argument  in  support  of  the  demurrer,  lies  in 
the  position  assumed  by  the  defendant's  counsel,  that  there 
must  be  not  only  privity  of  estate  between  the  covenanting 
parties,  but  also  between  the  plaintiff*  and  the  defendant.  It 
was  insisted  that,  in  order  to  sustain  the  action  against  an  as- 
signee, the  plaintiff  must  still  have  some  reversionary  interest 
in  the  land,  as  in  the  case  of  landlord  and  tenant.  But  this  is 
not  requisite.  It  is  enough  that,  at  the  time  of  making  the 
covenant,  an  estate  passed  between  the  covenanting  parties.  It 
is  this  alone  which  constitutes  the  privity  between  vendor  and 
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purchaser,  and  carries  the  coyenants  of  assurance  and  warranty 
«f  titk  to  the  purchaser.    It  was  for  the  want  of  this  privity 
that  'it  was  held,  in  Webb  v.  Russell^  (3  T,  R,  393,)  that  a 
covenant  to  pay  rent  to  a  stranger  did  not  run  with  the  land,  ^ 
so  as  to  make  the  assignee  liable. 

In  the  case  at  bar,  the  grantor  reserved  to  himself  an  annual  | 
profit  issuing  out  of  the  land,  of  ten  bushels  of  wheat,  and  with 
it  a  covenant  obligatory  upon  the  grantee  and  all  who  should 
succeed  to  his  interest  in  the  land,  that  this  should  be  paid. 
When  the  defendant  took  his  title  to  the  land,  he  took  it  charged 
with  the  burden  which  the  original  grantee  had  thus  insepa- 
rably annexed  to  it.  By  taking  the  benefit  of  the  grant,  he  vol- 
untarily assumed  the  liabilities  of  the  original  grantee  in  respect 
to  the  subject  of  the  grant.  Nor  is  the  defendant  the  less  lia- 
ble because  fa^  is  the  assignee  of  only  a  part  of  the  thing  to 
which  the  covenant  is  annexed.  "Covenants,"  said  Wilmot, 
Ch.  J.,  in  Baily  v.  Wells,  (cited  by  Cowen,  J.,  in  Norman  v. 
Wells,)  "  which  run  and  rest  with  the  land,  lie  for  or  against  an 
assignee  at  the  common  law.  though  not  named.  They  stick  so 
fast  to  the  thing  on  yhich  they  wait,  that  they  follow  every  par- 
ticle of  it."  {See  Van  Rensselaer  v.  Bradley,  3  Denio,  135 ; 
Same  v.  Gallup,  5  id,  454.) 

Again,  it  is  insisted  that  it  is  not  sufficiently  alleged  in  the 
complaint,  that  the  plaintiff  is  the  assignee  of  the  covenant  upon 
which  it  is  sought  to  make  the  defendant  liable.  The  allega- 
tions are,  that  the  grantor  and  covenantee,  Stephen  Van  Rens- 
selaer, died  in  January,  1839,  seised  of  the  rent  in  question ; 
that  by  his  will,  duly  executed  and  proved,  he  devised  this  rent 
to  William  P.  Van  Rensselaer,  whereupon  and  whereby  !1S^  be- 
came seised  of  the  rent ;  and  that  on  the  25th  of  September, 
1848,  William  P.  Van  Rensselaer  conveyed  the  rent  to  Andrew 
White  and  two  other  persons,  and  these  again  conveyed  the 
rent,  and  all  arrears  of  rent,  to  the  plaintiff.  Thus  the  plain- 
tiff shows  a  state  of  facts  which,  in  respect  to  the  rent  that 
had  accrued  and  was  unpaid  at  the  time  of  the  conveyance  to 
him,  entitled  him  to  maintain  the  suit  as  assignee  of  a  chose 
in  action ;  and  in  respect  to  the  rent  subsequently  accruing 
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and  to  become  due,  as  the  assignee  of  the  u^troken  ooTena&t^ 
which  was  an  incident  to  the  rent  itself,  I  think  the  allega- 
tion of  the  facts  consti|ating  the  plaintiff  an  assignee  of  the 
rent,  was  a  sufficient  allegation  that  the  plaintiff  was  the  as- 
signee of  the  covenant  for  its  payment. 

Nor  can  I  agree*  with  the  defendant's  counsel  in  supposing 
the  complaint  defective  in  omitting  to  allege  that  after  the 
plaintiff  became  assignee  of  the  rent,  he  continued  to  be  such 
owner  until  the  suit  was  commenced.  In  the  absence  of  any 
allegation  to  the  contrary,  this  is  a  legal  presumption,  and  need 
not  be  alleged  or  proved. 

The  defendant's  counsel  is  also  mistaken  in  his  position  that 
the  only  averment  in  the  complaint  ad  to  the.  ownership  of  the 
defendant  is,  that  all  the  estate  of  the  grantee  in  the  part  of 
the  premises  mentioned,  came  to  the  defendant  i)efore  the  1st 
of  January,  1848.  There  is  a  further  allegation,  that  the  rent 
claimed  accrued  and  became  due  after  the  defendant  became, 
and  while  he  was  assignee  as  aforesaid.  This  is  clearly  suffi- 
cient. Nor  can  the  objection  that  the  owners  of  the  other  parts 
of  the  lot  should  have  been  made  parties  h^  sustained.  By  the 
partition  of  the  land,  as  has  recently  been  decided,  (see  Van 
Rensselaer  y»  Chadwick,  ante,  333,)  each  owner  became  severally 
and  independently  liable  for  his  proportionate  share  of  the  rent 
There  is  no  longer  any  community  of  interest  between  them. 
If  one  owner  should  pay  more  than  his  share,  it  would  not  enure 
to  the  benefit  of  another  owner  of  a  separate  share,  nor  would 
the  payment  of  less  than  his  share,  by  any  one  owner,  increase 
the  liability  of  another.  I  think  the  order  of  the  special  term 
should  be  affirmed 

[Albany  Genbeul  Term,  December  8,  1865.  Wright,  Harris  and  lF«tf- 
son,  Jofltices.] 
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The  Exchangb  Bank  t?^.  Monteath  and  others. 

Where  drafts  were  drawn  by  J.  &  M.,  the  general  agents  at  Albany,  of  a  line 
of  tow  boats,  upoih  H.,  the  agent  of  the  line  in  NewTork,  at  the  request 
and  for  the  accommodation  of  the  Canal  Bank,  and  signed  by  J.  &  M.  as 
"  Agents  of  the  Tow  Boat  Company,"  payable  to  their  own  order  and  indorsed 
by  them  as  agents,  and  sabsequenUy  discounted  by  the  plaintiff,  at  the  request 
of  the  Canal  Bank,  for  a  valuable  consideration ;  it  was  held^  in  an  acUon 
against  the  tow  boat  company,  that  the  plaintiff,  being  apprised,  by  the  drafts  ^ 
themselves,  that  they  were  drawn  by  <gents,  took  them  at  the  risk  of  showing,  i 
affirmatively,  that  the  agents  not  only  had  the  apparent  authority  to  make  the/ 
drafts,  bat  also  that  the  same  were  actually"  made  for  the  benefit  of  the  defend- 
ants, their  principals. 

MOTION  for  a  new  trial.  The  action  was  brought  to  recover 
the  amount  of  three  drafts  drawn  by  Joy  &  Monteath,  as 
agents  of  the  defendants,  upon  Alfred  Hoyt,  another  agent,  to- 
gether amounting  to  $9500.  The  drafts  were  drawn  at  the 
request  of  the  cashier  of  the  Canal  Bank  of  Albany,  and  for  the 
accommodation  of  that  bank.  The  plaintiffs  discounted  the  drafts 
upon  the  application  of  the  cashier  of  the  Canal  Bank.  For  a 
further  statement  of  the  facts  in  the  case,  see  17  Barb.  171. 
The  new  trial  which  had  been  ordered  was  had  at  the  Albany 
circuit,  in  October,  1854,  before  Mr.  Justice  Harris.  The  tes- 
timony being  closed,  the  counsel  for  the  defendants  moved  for  a 
nonsuit,  upon  the  ground  that  Joy  &  Monteath  had  exceeded 
their  authority  in  drawing  drafts  for  the  benefit  and  accommo- 
dation of  the  Canal  Bank,  and  that  the  drafts  appearing  upon 
their  face  to  have  been  drawn  by  procuration,  the  plaintiffs  were 
chargeable  with  knowledge  of  the  agents'  want  of  authority,  and 
could  not  claim  protection  as  bonajide  holders.  The  judge  de- 
nied the  motion  for  a  nonsuit,  and  directed  a  verdict  for  the 
plaintiff  for  $14,248.79,  the  amount  of  the  drafts,  with  interest. 
To  these  decisions  the  counsel  for  the  defendants  excepted*  An 
order  was  made  that  the  motion  for  a  new  trial,  upon  the  ezcep- 
tions,  be  heard  in  the  first  instance  at  the  general  term,  and 
that  the  entry  of  judgment  be  stayed  until  such  hearing. 

J,  H»  Reynolds,  for  the  plaintiff. 

J.  K.  Porter^  for  the  defendants.  ^ 
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By  the  Court,  Harris,  J.  When  this  case  was  before  ns 
on  the  former  application  for  a  new  trial,  I  was  unable  to  find 
any  thing  to  distinguish  it  from  the  case  of  The  North  River 
Batik  V.  Af/mar,  (3  Hill,  262.)  Upon  a  re-examination,  I  still 
think  the  two  cases  involve  precisely  the  same  question.  In  the 
latter  case,  Pexcel  Fowler  had  executed  a  power  of  attorney 
authorizing  his  brother  Jacob  D.  Fowler  "  to  indorse  any  prom- 
issory note  or  notes,  bills  of  exchange,  or  drafts,  to  accept  all 
bills  of  exchange  or  drafts,  or,  in  his  name,  to  draw  any  note  or 
notes."  In  the  case  under  consideration,  the  drafts  were  drawn 
in  the  same  form  in  which  for  several  years  the  agents  had  been 
in  the  habit  of  drawing  drafts  in  the  business  of  the  defendants. 
Such  drafts  had  been  discounted  by  th«  Canal  Bank,  and,  on 
several  occasions,  had  been  re-discounted  by  the  plaintiffs.  In 
The  North  River  Batik  v.  Aymar,  the  notes  were  made  and  in- 
dorsed by  the  attorney,  for  the  accommodation  of  David  Bodgers 
&  Son,  who  passed  them  to  the  plaintiffs.  In  this  case  the 
drafts  were  drawn  by  tho  agent,  for  the  accommodation  of  the 
Canal  Bank,  whose  cashier  procured  them  to  be  discounted  by  the 
plaintiffs.  It  appeared  upon  the  face  of  the  paper  in  both  cases, 
that  it  was  the  act  of  an  agent.  In  each  case,  the  act  was  within 
the  apparent  scope  of  the  agent's  authority.  In  neither  case 
was  there  evidence  suflScient  to  warrant  a  jury  in  finding  that 
the  plaintiffs  had  not  acted  in  good  jhith.  I  have  taken  the 
pains  to  refer  to  the  record  in  the  case  of  The  North  River 
Bank  ▼.  Aymar,  from  which  it  appears  that  upon  the  trial, 
which  was  had  before  Chief  Justice  Oakley,  it  was  held  that  "it 
being  asserted  or  shown  that  the  notes  were  not  made  or  indorsed 
in  the  business,  or  for  the  benefit  of  Pexcel  Fowler,  but  for  the 
benefit  of  D.  Rodgers  &  Son,  and  that  Jacob  D.  Fowler,  in  sign- 
ing and  indorsing  the  same,  was  not  acting  within  the  general 
scope  of  his  authority,  Pexcel  Fowler  was  not  bound  thereby, 
and  no  recovery  could  be  had  thereon  against  the  defendants  as 
his  executors.  The  decision  upon  the  trial  was  sustained  by 
the  superior  court,  but  upon  error  to  the  supreme  court  it  was 
reversed,  after  being  twice  argued,  as  appears  from  the  report 
of  Stainer  v.  Tysen,  (8  HiUj  279,)  and  by  a  divided  court. 
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The  doctrine  of  the  majority,  as  declared  by  Cowen,  J.,  was, 
that  though,  as  against  his  principal,  the  agent  exceeded  his 
authority,  yet,  as  the  agent  had  been  clothed  with  authority 
to  issue  such  paper,  it  could  not  be  impeached  in  the  hands  of 
a  bona  fide  holder.  On  the  contrary,  it  was  maintained  by 
Nelson,  Ch.  J.,  in  a  dissenting  opinion,  that  being  apprised,  by 
the  notes  themselves,  that  they  had  been  signed  by  an  attorney, 
they  were  received  by  the  plaintiffs  under  the  hazard  of  show- 
ing that  they  had  been  made  and  negotiated  within  the  precise 
limit  of  his  authority.  With  this  case  before  us,  presenting  a 
deliberate  and  unreversed  adjudication  of  the  precise  point  in- 
volved, the  duty  of  this  court,  whatever  may  have  been  its  own 
views  of  the  question  upon  its  merits,  was  entirely  plain.  Ac- 
cordingly, when  pronouncing  the  decision  of  the.  court  granting 
a  new  trial  in  this  case,  when  it  was  before  under  considera- 
tion, I  did  not  hesitate  to  say  that  I  regarded  the  case  of 
The  North  River  Bank  v.  Aymar,  as  directly  in  point  and 
decisive  of  the  question.  I  still  think  it  should  be  so  regarded. 
But,  since  the  former  decision,  it  has  been  discovered  that ' 
the  case  of  The  North  River  Bank  was,  upon  error  brought 
to  the  court  for  the  correction  of  errors,  reversed.  No  re- 
port of  the  decision  has  been  published,  but  it  is  obvious,  I 
think,  that  the  court  of  last  resort  must  have  adopted  the 
view  of  the  question  maintained  in  the  dissenting  opinion 
of  Ch.  J.  Nelson.  There  was  no  other  question  before  tho' 
court*  The  judgment  of  the  supreme  court  could  not  have 
been  reversed,  except  upon  the  ground  that  before  the  plain- 
tiffs in  the  action  could  recover,  it  was  necessary  for  them  to 
prove  that  the  power  of  attorney,  upon  its  face,  authorized 
the  agent  to  sign  and  indorse  notes  for  his  principal,  and  also, 
that  the  notes  werej  in  fact,  made  and  indorsed  in  the  busir 
ness  of  the  principal,  or  for  his  benefit.  The  application  of ' 
this  doctrine  to  the  case  in  hand,  would  require  us  to  hold 
that  the  plaintiffs  took  the  drafts  in  question  at  the  risk  of 
showing,  affirmatively,  that  the  agents  not  only  had  the  appa- 
rent authority  to  make  the  drafts,  but  also  that  they  were 
actually  made  for  the  benefit  of  the  defendant. 
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Since  this  case  was  argued,  a  kindred  quettion  has  been  be- 
fore the  court  of  appeals,  in  the  case  of  The  Mechanics'  Bcmk 
of  New  York  v.  The  New  York  and  New  Haven  R.  R,  Co. 
In  that  case,  Schuyler,  the  transfer  agent  of  the  defendants, 
had  illegally  and  fraudulently  issued  and  delivered  to  one  Kyle 
a  certificate  for  85  shares  of  stock  in  the  defendants'  corpora- 
tion. This  stock  had  been  pledged  to  the  plaintiffs  in  the  ac- 
tion, by  Kyle,  as  security  for  money  loaned.  It  was  conceded 
that  in  the  hands  of  Kyle  the  certificate  wa#  void,  and  it  was 
held  by  the  court  of  appeals  that  it  was  equally  void  in  the 
hands  of  the  plaintiffs,  although  received  by  them  in  good  faith. 
The  unanimous  judgment  of  the  court  was  pronounced  by  Judge 
Comstock.  It  is  characterized  by  great  clearness  and  strength 
of  argument.  In  referring  to  the  decision  of  the  supreme  court, 
in  the  case  of  The  North  River  Bank  v.  Apmar,  and  its  re- 
versal by  the  court  of  errors,  the  learned  judge  says :  "  If  the 
reversal  proceeded,  as  I  suppose  it  mutt,  upon  a  doctrine  direct- 
ly opposite  to  that  held  by  the  supreme  court,  then  the  case 
certainly  suggests  a  limit  of  great  importance  to  the  liability  of 
principals,  the  recognition  of  which  would  be  decisive  of  Ae 
present  controversy  "  After  noticing  several  recent  English 
decisions,  where  it  has  been  held  that  though  the  act  of  the 
agent  appeared  to  be  strictly  within  his  power,  the  principal 
was  not  liable  because  it  was  not  so  in  ftict,  he  adds  that  "  it  is 
obvious  that  an  agent  may  clothe  his  act  with  all  the  indicia  of 
authority,  and  yet  the  act  itself  not  be  within  the  real  or  appa- 
rent power.  The  appearance  of  the  power  is  one  thing,  and 
for  that  the  principal  is  responsible.  The  appearance  of  the 
act  is  another,  and  for  that,  if  responsible,  I  think  the  remedy 
is  against  the  agent  only.  The  fundamental  proposition  is,  that 
one  man  can  be  bound  only  by  the  authorized  acts  of  another. 
He  cannot  be  charged  because  another  holds  a  coramission  from 
him,  and  falsely  asserts  that  his  acts  are  within  it." 
'  The  history  of  this  action  has  been  quite  remarkable.  It 
has  been  pending  nearly  eight  years.  When  it  irM  first  tried, 
it  was  submitted  to  a  jury  who  were  unable  to  agree  upon  s 
verdict.    Upon  the  second  trial,  a  juror  iras  withdrawn.    The 
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third  trial  resulted  in  a  nonsuit.  That  nonsuit  was  set  aside 
and  a  new  trial  ordered,  for  the  reasons  stated  in  the  report  of 
the  case  in  17  Barb,  176.  A  fourth  trial  was  had,  when  the 
court  directed  a  verdict  for  the  plaintiffs.  Now,  in  consequence 
of  the  discovery  of  the  fact  that  the  decision  of  the  supreme 
court,  which  seemed  to  settle  the  law  of  this  case,  had  been  re- 
versed, we  are  obliged  to  recall  our  own  decision  and  sustain  the 
ruling  of  Mr.  Justice  Wright,  upon  the  third  trial.  As  neither 
party  can  nc^  expect  to  derive  any  advantage  from  further  lit- 
igation in  this  court,  it  is  to  be  hoped  that,  by  consent  of  the 
parties,  such  a  form  may  be  given  to  the  record  as  will  enable 
them,  without  further  delay  or  expense,  to  take  the  judgment 
of  the  court  of  appeals  upon  the  important  question  which  the 
ease  presents.  It  only  remains  for  this  court  to  declare  that  a 
new  trial  must  be  awarded. 

[Alb ANT  General  Term,  December  8,  1856.     WrigJUj  Harris  and  WaU 
jon,  Justices.] 


DeGrofp  vs.  The  American  Linen  Thread  Company. 

The  defendaDts,  a  manufacturing  corporation,  having;  a  store  of  goods,  agreed 
with  the  plaintiff  to  sell  the  same  to  him  for  a  specified  sum,  a  part  of  which 
was  to  be  paid  in  cash,  and  the  remainder  in  six,  nine  and  twelve  months, 
with  interest.  It  was  also  agreed  that  if  the  tniHtees  of  the  defendants,  then 
in  office,  should,  within  a  specified  time,  cease  to  have  the  management  of 
the  aflOiirs  of  the  defendants,  and,  by  reason  thereof,  the  general  trade  of  the 
bands  in  the  employ  of  the  company  should  be  diverted  from  the  plaintiff^s 
store,  and  the  plaintiff  should  sustain  damage  thereby,  the  defendants  should 
pay  him  the  sum  of  S300,  or  discount  that  amount  from  any  sum  the  plaintiff 
might  owe  the  defendants.  At  the  time  of  making  this  agreement,  the  affairs 
of  the  defendants  were  managed  by  a  board  of  five  trustees.  Soon  after- 
wards three  of  the  trustees  resigned,  and  other  persons  were  appointed  in  their 
places ;  one  of  whom  was  a  merchant  occupying  a  store  adjoining  that  of  the 
plaintiff,  and  who  became  the  treasurer  of  the  defendants.  After  his  appoint- 
ment, much  of  the  trade  of  the  hands  in  the  defendants'  employ  went  to  his 
fftore.    In  an  action  to  recover  the  $800  mentioned  in  the  agreement,  the 
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plaintiff  alleged  that  a  majority  of  the  trastees  in  office  when  he  made  his 
purchase,  had  ceased  to  have  the  management  of  the  affairs  of  the  company, 
and  that  by  reason  thereof  the  general  trade  of  the  hands  in  the  employ  of 
the  company  had  been  diverted  from  his  store,  and  that  he  had  thereby 
sustained  damage. 
Held  that  the  agreement  was  valid  and  binding ;  and  that  it  should  have  been 
submitted  to  the  jury  to  determine  whether  the  general  trade  of  the  hands 
had  been  diverted  A'om  the  plaintiff's  store;  and  if  it  had,  then  whether 
such  diversion  had  taken  place  in  consequence  of  the  change  in  the  board 
of  trustees,  and  whether  the  plaintiff  had  sustained  damage  thereby.  And 
that  if  the  verdict  were  in  favor  of  the  plaintiff  on  all  of  the^e  questions,  he 
would  be  .entitled  to  recover  the  amount  claimed  as  a  deduction  from  tJie  priod 
of  the  goods. 

MOTION  for  a  new  trial.  The  defendants  are  a  manufac- 
turing corporation,  organized  for  the  purpose  of  manufiu;- 
taring  linen  goods,  &c.  Having  a  store  of  goods  which  they 
had  been  engaged  in  retailing  to  customers,  and  particularly 
to  those  employed  in  their  manufacturing  establishment,  on  the 
29th  of  January,  1853,  they  agreed  vith  the  plaintiff  to  sell 
out  to  him  their  entire  stock  in  trade,  for  $3445,  of  which 
$1000  was  to  be  paid  in  cash,  and  the  remainder  in  six,  nine 
and  twelve  months,  wifli  interest.  Negotiable  notes  were  to  be 
given  for  these  payments,  secured  by  mortgage.  It  was  also 
agreed,  that  if  the  trustees  of  the  defendants,  then  in  office, 
should,  within  one  year  from  the  Ist  of  March  then  next,  cease 
to  have  the  management  of  the  affairs  of  the  defendants,  and, 
by  reason  thereof,  the  general  trade  of  the  hands  in  the  em- 
ploy of  the  company  should  be  diverted  from  the  plaintiff's 
store,  and  the  plaintiff  should  sustain  damage  thereby,  the  de- 
fendants should  pay  the  plaintiff  the  sum  of  $300,  or  discount 
that  amount  from  any  sum  the  plaintiff  might  owe  the  de- 
fendants. 

The  sale  was  consummated  about  the  1st  of  March.  1853. 
The  goods  were  delivered  to  the  plaintiff.  The  cash  payment 
of  $1000  was  made.  The  notes  and  security  for  the  balance 
were  executed  and  delivered,  and  an  agreement  to  the  effect 
above  stated,  on  the  part  of  the  defendants,  was  signed  by 
three  of  their  trustees.  The  affairs  of  the  defendants  were 
managed  by  a  board  of  five  trustees.     On  the  28th  of  April, 
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three  of  the  trustees  resigned,  and  other  persons  were  appoint- 
ed in  their  place.  In  August  following,  this  action  was  brought, 
to  recover  the  $300  mentioned  in  the  agreement  made  with  the 
plaintiff  by  the  defendants.  The  plaintiff  alleged  that  a  mor' 
joriiy  of  the  trustees  in  office  when  he  made  his  purchase,  had 
ceased  to  have  the  management  of  the  affairs  of  the  company, 
and  that,  by  reason  thereof,  the  general  trade  of  the  hands  in 
the  employ  of  the  company  had  been  diverted  from  his  store, 
and  that  he  had  thereby  sustained  damage.  It  was  further 
alleged,  that  the  defendants  had  refused  to  pay  the  $300  men- 
tioned in  their  agreement,  or  to  discount  that  amount  from  any 
sum  or  sums  which  the  plaintiff  owed  the  defendants.  The  an- 
swer of  the  defendants  was  a  general  denial  of  the  allegations 
in  the  complaint.  The  cause  was  tried  at  the  Saratoga  circuit, 
in  June,  1855,  before  Mr.  Justice  James.  On  the  trial,  the 
plaintiff  proved  the  transaction,  substantially  as  set  forth  in 
the  complaint ;  that  at  the  time  he  purchased  the  goods  the 
defendants  had  in  their  employ  about  100  hands ;  that  three 
of  the  trustees  resigned  in  April,  and  among  the  new  trustees 
appointed,  was  Abiram  Fellows,  who  was  a  merchant  occupying 
a  store  adjoining  to  that  of  the  plaintiff;  that  Fellows  became 
the  treasurer  of  the  defendants,  and  after  that,  much  of  the 
trade  of  the  hands  in  the  defendants'  employ  went  to  his  store. 

The  plaintiff  having  rested,  the  defendants  moved  for  a  non- 
suit. The  principal  grounds  upon  which  the  motion  was  found- 
ed were,  1.  That  the  plaintiff  had  proved  that  but  three  out  of 
the  five  trustees  had  ceased  to  have  the  management  of  the  de- 
defendants'  affairs.  2.  That  it  had  not  been  proved  that  the 
general  trade  of  the  hands  had  been  diverted  from  the  plain- 
tiff's store  in  consequence  of  the  resignation  of  the  three  trus- 
tees and  the  election  of  three  others  in  their  stead,  or  that  such 
trade  had  been  diverted  at  all.  3.  That  the  defendants  had  not 
the  capacity  to  make  such  a  contract  as  that  upon  which  the 
action  is  founded.  4.  That  the  trustees,  if  they  had  power  to 
sell  the  goods,  had  not  the  power  to  sell  them  with  a  condition 
that  they  should  be  retained  in  office  beyond  the  period  for 
which  they  were  elected,  and  subjecting  the  defendants  to  dam- 
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age  if  they  should  not  be  so  continued.  5.  That  the  agreemenl 
upon  which  the  plaintiff  sought  to  recover,  was  void  as  against 
public  policy.  The  court  decided  that,  under  the  evidence  and 
pleadings,  the  plaintiff  was  not  entitled  to  recover,  and  directed 
a  nonsuit  to  be  entered.  An  order  was  made  that  the  motion 
for  a  new  trial,  upon  exceptions,  be  heard,  in  the  first  instanee 
at  a  general  term. 

E,  F.  Bullard,  for  the  plaintiff. 

D,  Wright^  for  the  defendants. 

By  the  Courts  Harris,  J.  The  agreement  upon  which  this 
action  is  brought,  is  to  be  treated  as  a  part  of  the  contract  for 
the  sale  of  the  defendants'  stock  in  trade  to  the  plaintiff.  One 
inducement  for  the  plaintiff  to  make  the  purchase,  obviously 
was,  that  he  might  thereby  secure  the  custom  and  patronage  of 
the  defendants'  establishment.  He  was  willing  to  have  the  price 
depend  upon  this  contingency.  If  he  could  have  the  benefit  of 
the  trade  he  sought,  he  could  afford  to  pay  a  larger  price  for 
the  goods.  He  accordingly  agreed  to  pay  $300  more  in  the  one 
case  than  in  the  other,  and  the  defendants  stipulated  that,  as 
the  plaintiff  had  paid  and  secured  the  whole  amount,  they  would 
refund  the  $300,  or  give  him  credit  therefor,  if  the  contingency 
contemplated  by  the  agreement  should  happen.  To  the  valid- 
ity of  such  an  agreement  I  can  perceive  no  objection. 

The  condition  upon  which  the  $300  was  to  be  refunded  or 
credited  to  the  plaintiff  was,  not  only  that  he  should  lose  the 
general  trade  of  the  hands  in  the  employ  of  the  defendants,  but 
that  he  should  lose  it  by  reason  of  a  change  in  the  administra- 
tion of  the  affairs  of  the  company.  Upon  this  question  the 
plaintiff  gave  some  evidence — enough,  I  think,  to  carry  the  case 
to  the  jury.  It  should  have  been  submitted  to  them  to  deter- 
mine, whether  the  general  trade  of  the  hands  had  been  diverted 
from  the  plaintiff's  store,  and  if  it  had,  then,  whether  such  diver- 
sion had  taken  place  in  consequence  of  the  change  in  the  board 
of  trustees,  and  whether  the  plaintiff  had  sustained  damage 
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thereby.  If  the  verdict  of  the  jury  had  been  in  favor  of  the 
plaintiff  upon  all  these  qnestions,  as  I  think  it  might  have  been, 
I  do  not  see  why  the  plaintiff  should  not  have  recovered  the 
amount  claimed  as  a  deduction  from  the  price  of  the  goods. 

The  defendants  are  not  in  a  position  to  shield  themselves 
from  liability  upon  their  contract,  upon  the  ground  that  they 
had  transcended  their  corporate  power  by  engaging  in  the  pur- 
chase and  sale  of  goods.  It  may  be  that  they  had,  but  if  so, 
having  entered  into  the  contract  with  the  plaintiff  and  received 
from  him  the  consideration  for  the  goods,  they  are  not  at  lib- 
erty now  to  repudiate  that  portion  of  the  contract  which  im- 
poses an  obligation  upon  them.  {See  Steam  Nav.  Co.  v.  Weed, 
17  Barh.  378,  and  cases  there  cited.)  I  am  of  opinion  that  a 
new  trial  should  be  granted,  (a.) 

[Albany  Oeneral  Term,  December  8,  1866.  WrigJUt  Harris  and  Watsonf 
Jastices.] 

(a)  This  case  has  since  been  decided  the  other  way,  in  the  4th  District 


FiLKINS   VS.   WnyLAND. 

Where,  upon  the  sale  and  purchase  of  a  horse,  a  bill  of  sale  was  executed  by  the 
vendor,  specifying  the  price  and  acknowledging  its  receipt,  it  was  held  that  the 
instrument  was  to  be  oonstnied  as  being  a  mere  receipt  for  the  purchase  money, 
and  not  as  a  contract,  whose  written  terms  could  not  be  varied  by  parol ;  aod 
that  parol  evidence  of  a  verbal  warranty  was  therefore  admissible.' 

THIS  was  an  appeal  from  a  judgment  of  the  Troy  mayor's  court. 
The  action  was  brought  to  recover  damages  for  the  breach  of 
a  warranty  upon  the  sale  of  a  horse.  Upon  the  trial,  the  plain- 
tiff gave  evidence  to  prove  the  purchase  of  a  horse  of  the 
defendant  by  him ;  that  the  defendant  warranted  the  horse  to 
be  sound,  and  a  breach  of  the  warranty.  The  defendant  proved 
that  when  the  horse  was  purchased  and  paid  for  by  the  plain- 
tiff, an  instrument  in  writing  was  executed  and  delivered  to  the 
plaintiff,  as  follows : 
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"Troy,  Not.  19, '52. 

0.  B.  Filkins,  Bo't  of  C.  Whyland  one  horse,  1^150. 

Beeeived  payment,  C.  Whyland." 

The  counsel  for  the  defendant  thereupon  moved  for  a  nonsuit, 
on  the  ground  that  the  contract  of  sale  being  in  writing  and 
containing  no  warranty,  it  was  not  competent  to  prove  such 
warranty  by  parol  evidence.  The  court  so  decided,  and  granted 
the  motion  for  a  nonsuit.  The  plaintiff  excepted  to  the  decis- 
ion, and  judgment  having  been  perfected  against  him,  he  ap- 
pealed  to  this  court 

W.  A.  Beachj  for  the  plaintiffs 

A.  B.  Olin,  for  the  defendant. 

By  the  Court,  Harris,  J.  I  regard  the  instrument  exe- 
cuted  at  the  time  of  the  sale,  as  a  mere  receipt.  It  acknowl- 
edges that  the  plaintiff  has  paid  the  purchase  money  upon  the 
sale  of  a  horse,  and  nothing  more.  It  contains  no  agreement, 
stipulation  or  condition  which  characterizes  a  contract  whose 
written  terms  cannot  be  varied  by  parol.  The  two  things  are 
entirely  independent  of  each  other.  The  writing  is  evidence 
to  them  that  the  plaintiff  had  purchased  the  horse  and  had 
paid  a  certain  price  for  him.  The  parol  evidence  is  given  to 
show  a  contract  touching  the  horse,  it  is  true,  but  relating  to  a 
matter  having  no  necessary  connection  with  the  sale  of  the 
horse  or  payment  of  the  price. 

Nor  is  the  question  without  authorities,  expressly  in  point. 
In  Hersom  v.  Henderson  (1  Foster,  224,)  the  action  was  as- 
sumpsit for  a  breach  of  warranty  on  the  sale  of  horses.  The 
defendant  proved  a  bill  of  sale,  in  which  the  horses  were  de- 
scribed and  their  ages  stated,  and, the  receipt  of  the  price  ac- 
knowledged. The  plaintiff  proved  by  parol  evidence,  that  at  the 
time  of  the  sale  the  defendant  warranted  the  horses  to  be 
sound.  It  was  held,  upon  the  trial,  that  the  writing  must  be 
jiresumed  to  contain  the  contract  between  the  parties,  and  that 
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parol  evidence  was  not  admissible  to  prove  a  contract  of  war- 
ranty not  contained  in  the  writing.  Bat  the  supreme  court  of 
New  Hampshire,  Gilchrist  Ch.  J.  delivering  the  opinion,  re- 
versed the  decision,  holding  that  the  evidence  was  competent. 
So,  in  Allen  v.  Pink,  (4  M.  ^  Welsh.  140,)  where,  upon  the 
purchase  of  a  horse,  a  memorandum  of  the  sale  had  been  given, 
it  was  held  that  parol  evidence  of  a  verbal  warranty  was  admissi- 
ble. Lord  Abinger  said,  "  the  paper  appears  to  have  been 
meant  as  a  memorandum  of  the  transaction,  or  an  informal  re- 
ceipt of  the  money,  and  not  as  containing  the  terms  of  the 
contract  itself." 

Even  if  the  writing  is  to  be  regarded  as  a  contract  for  the 
Bale  of  the  horse,  it  is  competent  to  show  that  at  the  same  time 
a  parol  contract  was  made  collateral  to,  and  distinct  from  that 
which  was  reduced  to  writing.  (3  Starlde^s  Ev.  1049.)  Thus, 
in  Jeffrey  v.  Walton^  (1  Starkie^s  R.  267,)  an  action  was 
brought  for  not  taking  proper  care  of  a  horse  which  had  been 
let  by  the  plaintiff  to  the  defendant ;  parol  evidence  was  given 
to  show  the  liability  of  the  defendant.  For  the  defense,  it  was 
shown  that  a  memorandum  in  writing  was  executed  at  the  time 
the  horse  was  hired,  in  the  following  words :  '^  Six  weeks  at 
two  guineas,  William  Walton,  jr.*'  It  was  insisted,  on  the  part 
of  the  defendant,  that  this  writing  was  to  be  considered  as  the 
real  contract  between  the  parties,  and  that  it  was  not  compe- 
tent for  the  plaintiff  to  engraft  upon  it  a  frirther  term  by  means 
of  parol  evidence.  But  Lord  Ellenborough  said  ^'  The  written 
agreement  merely  regulates  the  time  of  hiring  and  the  rate  of 
payment.  I  shall  not  allow  any  evidence  to  be  given  by  the 
plaintiff  in  contradiction  of  these  terms,  but  I  am  of  opinion, 
that  it  is  competent  for  the  plaintiff  to  give  in  evidence  supple- 
tory  matter,  as  part  of  the  agreement.-' 

Whether,  therefore,  the  "writing  is  to  be  regarded  as  a  mere 
receipt  or  as  the  evidence  of  a  contract,  I  think  it  was  compe- 
tent for  the  plaintiff  to  prove,  that  at  the  time  the  purchase 
was  made,  the  defendant  also  agreed  to  warrant  the  soundness 
of  the  horse.    It  neither  varies  nor  adds  any  thing  to,  the 
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written  instrument.  The  judgment  of  the  mayor's  court  should 
therefore  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

[Albany  General  Term,  March  3,  1856.    Harris,   WcUaon  and   CTovU, 
Justices.] 


FoY  vs.  The  Troy  and  Boston  Rail  Boad  Company. 

Where  a  rail  road  company  roceivesi  for  transportation,  property  addrosMd  to 
.  ^  a  person  at  a  point  beyond  the  terminus  of  its  road,  it  will  be  understood,  in 
A  the  ilbsence  of  any  proof  to  the  contrarj',  to  have  agreed  to  deliver  the  prop- 
erty, in  the  same  order  and  condition  in  which  it  was  received,  to  the  con- 
signee. 

It  is  not  the  duty  of  the  owner,  in  case  of  injury  or  damage  to  the  property,  to 
inquire  how  many  different  corporations  make  up  the  entire  line  of  road 
between  the  place  of  shipment  and  the  place  of  delivery ;  or,  having  ascer- 
tained this,  to  determine,  at  his  peril,  which  of  such  corporaUona  has  been 
guilty  of  the  negligence  which  occasioned  the  injury. 

If  a  rail  road  company  receiving  freight  for  transportation,  intends  to  limit  iti 
V  liability  to  injuries  occurring  upon  its  own  road,  it  should  provide  for  such 
limitation,  in  its  contract. 

Since  the  decision  of  the  court  of  appeals,  in  McKee  v.  Judd,  (2  Kern.  622,)  aU 
demands  arising  fVom  injuries  to  property  are  assignable ;  and  when  aasigned, 
the  action  is  properly  brought  in  the  name  of  the  assignee. 

THIS  was  an  appeal  from  a  judgment  of  the  Rensselaer 
county  court,  affirming  a  judgment  of  the  Troy  justice's  court. 
The  plaintiff  alleged  in  his  complaint,  that  the  defendants  were 
common  carriers,  and,  as  such,  on  or  about  the  1st  day  of  Feb- 
ruary, 1853,  by  their  agents,  contracted  with  one  Patrick  Foy 
to  safely  carry  a  certain  wagon  then  belonging  to  said  Patrick 
Foy  from  Troy  to  Burlington-;  that  the  wagon  was  placed  on  the 
defendants'  cars  and  consigned  to  A.  McOan,  of  Burlington,  but 
that  the  defendants  did  not  safely  convey  the  wagon,  but  the  same 
was  broken  and  became  worthless  while  in  the  charge  of  the  defimd- 
ants,  to  the  great  damage  of  the  plaintiff,  to  whom,  before  the  com- 
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mencement  of  the  action,  Patrick  Foy  for  a  valuable  considera- 
tion, sold  and  assigned  the  wagon,  and  all  claims  and  demands 
and  causes  of  action  which  he  had  against  the  defendants  for 
damages  and  injury  to,  and  the  non-delivery  of  the  wagon. 
The  defendants  denied  the  allegations  in  the  complaint.  On 
the  trial,  the  plaintiff  proved  the  allegations  in  the  complaint. 
A  witness  testified  that  the  wagon  was  in  good  condition  when 
put  upon  the  defendants'  cars  at  Troy ;  that  he  had  since  seen 
the  wagon  at  the  freight  depot  at  Burlington ;  that  its  shafts  and 
reaches  were  broken  and  one  of  its  wheels  was  entirely  broken 
down.  When  the  plaintiff  rested,  the  defendants  moved  for  a 
non-suit,  on  the  ground  that  there  was  no  sale  of  the  property ; 
also,  that  the  property  never  was  demanded ;  and  that  there 
was  no  proof  of  negligence  on  the  part  of  the  defendants.  The 
motion  was  granted.  From  this  judgment  the  plaintiff  ap- 
pealed to  the  county  cou];t,  where  the  judgment  was  a£Srmed. 

R.  A.  Parmenter,  for  the  plaintiff. 

A.  B,  Olin,  for  the  defendants. 

By  the  Court,  Harris,  J.  At  the  time  this  cause  was  de- 
cided in  the  courts  below,  there  was  a  conflict  of  opinion  in  this 
court  upon  the  question  whether  a  cause  of  action  for  an  injury  to 
personal  property  was  assignable,  so  as  to  vest  in  the  assignee 
a  right  of  action.  It  is  probable  that  the  justice's  court  main- 
tained the  negative  of  this  question  and  granted  the  motion  for 
a  nonsuit  upon  that  ground,  and  that  the  county  court  concur- 
red in  that  view.  But  that  question  has  since  been  settled  by 
the  decision  of  the  court  of  appeals  in  McKee  v.  Judd^  (2 
Kern.  622.)  The  doctrine  of  that  case  is,  that  all  demands 
arising  from  injuries  to  property  are  assignable,  and  when  as- 
signed, the  action  is  properly  brought  in  the  name  of  the 
assignee. 

The  only  point  upon  which  the  counsel  for  the  defendants 
relied,  upon  the  argument,  was,  that  the  defendants  were  only 
carriers  from  Troy  to  Eagle  Bridge,  the  terminus  of  their  road. 
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Sat  a  sufficient  answer  to  this  position  is,  that  the  wagon 
.was  to  be  carried  to  Burlington.  It  was  consigned  to  a  person 
residing  there.  Having  been  received  by  the  defendants,  thus 
addressed  and  consigned,  they  must  be  understood,  in  the  absence 
of  any  proof  to  the  contrary,  to  have  agreed  to  deliver  it,  in  the 
same  order  and  condition  in  which  it  was  received,  to  the  con- 
signee. It  was  no  part  of  the  plaintiff's  business  to  inquire 
how  many  different  corporations  made  up  the  entire  line  of  road 
between  Troy  and  Burlington ;  or,  having  ascertained  this,  to 
determine  at  his  peril,  which  of  such  corporations  had  been 
guilty  of  the  negligence  which  resulted  in  the  injury  to  his 
wagon.  He  made  his  contract  with  the  defendants.  They 
agreed  to  deliver  his  wagon  safely  at  Burlington.  Whether 
they  were  to  carry  it  upon  their  own,  or  the  road  of  some  other 
corporation,  was  a  question  which  did  not  concern  the  plaintiff. 
If  the  defendants  had  thought  fit  to  limit  their  liability  to  inju- 
ries occurring  upon  their  own  road,  they  should  have  provided 
for  such  limitation  in  their  contract.  I  am  of  opinion  that  the 
judgment  of  the  county  court  and  that  of  the  justice's  court 
should  be  reversed. 

[Albany  General  Term,  March  8,  1866.    Harris^  Watson  and  Gould, 
Justices.] 


Fowler  vs,  Dorlon  and  others. 

The  loss  of  the  goods  of  a  guest,  while  at  an  inn,  is  presumpUve  evidence 
of  negligence  on  the  part  of  the  innkeeper.  Upon  this  presumption  he  b 
prima  facte  liable.  But  he  can  repel  it  by  showing  that  the  loss  is  attribute 
able  to  the  personal  negligence  of  the  guest  himself. 

Gross  negligence  need  not  be  shown.  It  is  enough  to  exonerate  the  innkeeper, 
if  the  guest  has,  by  his  own  neglect  or  imprudence,  exposed  his  goods  to  periL 

In  an  action  against  an  innkeeper,  to  recover  for  the  loss  of  money  contained  in  a 
valise,  the  defendant  has  a  right  to  have  the  jury  instructed,  in  reference  to 
the  plaintiff's  conduct  at  the  time  of  the  loss,  that  if  they  are  of  opinion  that 
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in  coneeallng  the  fkct  that  the  valise  contained  money,  and  treating  it  as  mere  \ 
baggage,  he  was  guilty  of  gross  negligence,  the  defendant  was  exonerated 
from  liability. 

MOTION  for  a  new  trial.  The  action  wag  brought  against 
the  defendants  as  innkeepers,  to  recover  the  value  of  a 
valise  and  contents,  belonging  to  one  Stephen  Barker.  The 
cause  of  action  had  been  assigned  by  Barker  to  the  plaintiff. 
The  action  was  tried  at  the  Rensselaer  circuit,  before  Mr.  Jus- 
tice Wright.  Upbn  the  trial,  it  appeared  that  the  defendants 
bad  for  many  years  been  the  proprietors  of  a  hotel  in  the  city 
of  Troy,  known  as  the  Mansion  House,  and  that  Barker,  when 
visiting  Troy,  had  been  in  the  habit  of  stopping  at  this  hotel. 
He  resided  in  the  county  of  Washington.  On  the  morning  of 
the  27th -of  June,  1852,  he  arrived  at  Troy,  from  the  west. 
Upon  leaving  Rochester,  the  evening  before,  he  had  placed  his 
valise  in  the  baggage  car  and  received  for  it  a  check.  The  va- 
lise, besides  some  wearing  apparel,  contained  $2000  in  bank 
bills.  As  the  cars  passed  down  River  street,  in  Troy,  they 
stopped  in  front  of  the  Mansion  House,  and  Barker  there  got 
out.  He  handed  the  check  to  Calvin  Blake,  whom  he  met 
there,  with  a  request,  as  Blake  testified,  that  he  should  get  out 
his  valise  for  him.  Barker  testified  that  he  did  not  recollect 
whether  he  said  any  thing  to  Blake  at  the  time.  Blake  re- 
ceived the  valise  from  the  baggage  master  and  placed  it  upon 
the  sidewalk.  Barker  testified  that  when  he  saw  Blake  ap- 
proaching him  he  turned  and  went  to  the  mansion  house. 
Blake  testified  that  Barker  stood  facing  him  when  he  set  down 
the  valise.  Barker,  without  observing  what  had  been  done  with 
his  valise,  proceeded  to  the  Mansion  House,  where  he,  after  a 
few  minutes,  asked  for  a  room,  and  upon  being  asked  what  bag- 
gage he  had,  then,  for  the  first  time,  missed  his  valise.  It  had 
been  stolen.  Blake,  at  the  time,  was  in  the  employ  of  the  pro- 
prietors of  a  line  of  stages  running  between  Troy  and  Ben- 
nington, as  an  agent  and  runner.  The  office  of  this  line  of 
stages  was  kept  in  the  room  occupied  as  the  office  of  the  hotel. 
Blake  boarded  at  the  Mansion  House,  and,  with  the  knowledge 
of  its  proprietors,  had  been  in  the  habit  of  soliciting  guests  for 
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the  house.  Barker  testified  that  just  as  he  tarned  to  go  to 
the  Mansion  Hoase,  the  cars  started  on.  Blake  haying  depos- 
ited the  valise  upon  the  walk,  stepped  upon  the  platform  of  one 
of  the  oars  and  went  on  with  the  train,  for  the  purpose^ of  pro- 
curing passengers  for  his  line  of  stages. 

The  judge  charged  the  jury  that  the  primary  question  to 
be  determined  upon  the  proof  was.  whether  or  not,  at  the  time 
of  the  loss  of  the  yalise,  the  relation  of  innkeeper  and  guest 
existed  between  the  defendants  and  Barker :  that  if,  at  that 
time,  Biake  was  in  the  actual  employment  of  the  defendants, 
or  if,  though  not  actually  in  such  employment,  he  was  acting 
there  with  the  knowledge  and  approbation  of  the  defendants, 
they  were  liable  for  his  acts  in  that  capacity,  and  the  baggage 
received  by  him  of  Barker,  was  within  the  custody  of  the  de- 
fendants as  innkeepers.  That  if  the  jury  should  find  that 
Blake  was  in  fact  the  servant  of  the  defendants,  or  that  the 
defendants  were  to  be  regarded  as  his  masters  or  principals, 
then  they  were  to  inquire  further,  whether  Barker  was  guilty 
of  gross  negligence  in  his  control  and  disposition  of  the  prop- 
erty claimed  to  be  lost ;  that  if  they  should  find  that  he  was, 
the  defendants  would  no4  be  liable,  though  they  should  be  sat- 
isfied from  the  evidence,  that  the  relation  of  innkeeper  and 
guest,  as  between  Barker  and  the  defendants,  had  been  assumed, 
and  existed  at  the  time  the  property  was  lost. 

The  counsel  for  the  defendants  asked  the  court  to  charge 
the  jury  that  an  innkeeper  is  not  responsible  for  a  large  sum 
of  money  of  his  guest,  contained  in  his  baggage,  when  the 
guest  neglects  or  omits  to  inform  the  innkeeper  of  the  fact  that 
the  baggage  contains  money.  The  court  refused  so  to  charge, 
and  the  defendants^  counsel  excepted.  The  defendants'  counsel 
also  asked  the  court  to  charge  the  jury,  that  if  they  should 
find  that  Barker  was  guilty  of  gross  negligence,  either  in  not 
disclosing  to  Blake  the  fact  that  the  valise  contained  money,  or 
in  treating  it  as  mere  baggage,  at  the  time  it  was  taken  fi'om 
the  cars,  the  loss  must  be  his,  and  the  defendants  were  Dot 
liable.  The  court  declined  so  to  charge,  but  charged  the  jury 
that  a  guest  was  not  bound  to  inform  the  innkeeper  of  the  con- 
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tents  of  his  baggage  to  enforce  a  liability  against  the  latter  for 
its  loss,  although  a  guest  may  be  bound  to  the  exercise  of  or- 
dinary care  and  diligence  in  the  control  and  preservation  of 
his  baggage.  The  counsel  for  the  defendants  excepted.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $2050. 
The  court  thereupon  directed  the  exceptions  to  be  heard,  in 
the- first  instance,  at  a  general  term, 

W.  A.  Beach,  for  the  plaintiff, 

D.  L.  Seynumr,  for  the  defendants. 

Harris,  J.  The  judge  at  the  circuit  was  right  when  he 
instructed  the  jury  that  the  primary  question  in  this  case  was 
whether  at  the  time  the  valise  was  lost,  the  relation  of  inn- 
keeper and  guest  existed  between  Barker  and  the  defendants. 
But,  upon  this  question,  I  am  inclined  to  think  there  was  not 
sufficient  evidence  to  require  that  it  should  be  submitted  to 
the  jury.  If  Barker  intended,  when  he  left  the  cars,  to  make 
himself  the  guest  of  the  defendants,  such  purpose  was  con- 
cealed within  his  own  breast.  He  neither  said  nor  did  any 
thing  to  evince  such  intention.  He  handed  his  check  to  Blake; 
but  this  at  most  was  an  equivocal  act.  It  might  have  been, 
as  Blake  seems  to  have  understood  it,  that  he  might  do  him 
the  service  to  receive  for  him  his  valise  from  the  baggage  mas- 
ter. It  might  have  been  because  he  knew  that  Blake  was  the 
agent  of  the  Bennington  stages,  and  he  intended  to  become 
a  passenger ;  or,  it  might  have  been  because  he  thought  Blake 
was  also  in  the  employ  of  the  defendants,  and  he  intended  to 
become  their  guest.  Whatever  his  purpose,  it  had  not  yet  been 
indicated.  How  then  can  it  be  said  that  the  mere  act  of  de- 
livering his  check  to  Blake,  and  the  request  that  he  should  get 
out  his  valise  for  him,  is  sufficient  evidence  to  warrant  the  jury 
in  finding  that  then,  and  before  he  entered  the  defendants'  house, 
or  gave  directions  that  his  baggage  should  be  taken  there,  the 
relation  of  guest  and  innkeeper  was  created  between  Barker 
and  the  defendants  ?    But  as  there  was  no  motion  for  a  nonsuit, 
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and  this  case  is  heard  in  the  first  instance  at  the  general  term/ 
a  new  trial  cannot  be  granted  because  the  verdict  is  against 
evidence. 

The  judge  charged  the  jury  that  if  Blake  was  in  the^actual 
employment  of  the  defendants,  or,  though  not  in  their  actual 
employment,  if  he  was  aeting  with  the  knowledge  and  approba- 
tion of  the  defendants,  in  such  a  manner  as  to  induce  the  guests 
of  the  defendants  to  believe  that  he  was  their  servant,  they 
were  liable  for  his  acts,  and  the  baggage  received  by  him  of 
Barker  was  within  the  custody  of  the  defendants  as  innkeep- 
ers. Upon  this  branch  of  the  case,  I  think  the  judge  should 
have  gone  further,  and  should  have  submitted  to  the  jury 
the  distinct  question  whether  Blake  received  the  baggage  as 
the  servant  of  the  defendants.  As  the  charge  stands,  in  the 
case,  this  fact  seems  to  have  been  assumed.  But  there  are  no 
exceptions  to  the  charge,  and  therefore,  upon  this  application, 
this  defect  is  not  available  to  the  defendants. 

The  judge  further  charged  the  jury,  that  if  they  should  find 
that  Blake  was  in  fact  the  servant  of  the  defendants,  or  that 
the  defendants  were  to  be  regarded  as  his  principals,  they  were 
next  to  inquire  whether  Barker  was  guilty  of  gross  negligence 
in  his  control  and  disposition  of  the  property  claimed  to  be  lost 
Here,  too,  I  think  the  case  was  presented  to  the  jury  too 
/ISlrongly  against  the  defendants.    The  loss  of  the  goods  of  a 

/  guest  while  at  an  inn,  is  presumptive  evidence  of  negligence  on 
the  part  of  the  innkeeper.  (  Upon  this  presumption  he  is  prima 
facie  liable ;  but  he  can  repel  it  by  showing  that  the  loss  is 
attributable  to  the  personal  negligence  of  the  guest  himself. 
Gross  negligence  need  not  be  shown.  It  is  enough  to  exoner- 
ate  the  innkeeper,  if  the  guest  has,  by  his  own  neglect  or  im- 

'<  prudence,  exposed  his  goods  to  peril.    {See  Story  on  Bail-/ 
"fnentSf  §  472*) 

In  Armistead  v-  Whiiey  (6  Law  and  Eq.  Rep.  349,)  the 
action  was  against  an  innkeeper,  for  money  lost  by  a  guest. 
Upon  the  trial,  Piatt,  B.,  left  it  to  the  jury  to  determine,  upon 
the  evidence  in  the  case,  whether  the  plaintiff  had  by  his  gross 
negligence  relieved  the  defendant  from  his  liability.    The  de^ 
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fbndant  had  a  verdict,  and  upon  a  motion  for  a  new  trial,  Lord 
Campbell  said :  "  It  is  questionable  whether  the  direction  was 
not  too  favorable  for  the  plaintiff,  because  it  is  doubtful  whether, 
in  ordei  to  relieve  the  innkeeper  from  his  liability,  there  must 
bo  crassa  negligentia  in  the  guest." 

Here,  again,  the  defendants  seem  to  have  acquiesced  in  the 
rule  laid  down  by  the  court,  for  we  find  them  not  only  omitting 
to  except  to  the  charge,  but  subsequently  asking  the  court  to 
charge  that  they  were  not  liable  if  the  jury  should  find  that 
Barker  had  been  guilty  oi gross  negligence^  either  in  not  dis- 
closing to  Blake  the  fact  that  the  valise  contained  money,  or 
in  treating  it  as  mere  baggage,  at  the  time  it  was  taken  from 
the  cars.  But  in  the  refusal  thus  to  charge^  I  think  there  was 
error.  It  is  true  that  the  judge  had  already  told  the  jury  that 
if,  in  his  control  and  disposition  of  his  property.  Barker  had  been 
guilty  of  gross  negligence,  the  defendants  were  not  liable ;  but 
now,  when  the  defendants  asked  to  have  this  principle  applied 
to  the  conduct  of  Barker  at  the  time  the  loss  occurred,  the  judge 
declines  so  to  instruct  the  jury.  The  proposition  which  they 
asked  to  have  submitted  to  the  jury  was,  in  substance,  that 
inasmuch  as  gross  negligence  on  the  part  of  Barker  would  ex- 
onerate the  defendants  from  liability,  the  jury  had  the  right  to 
infer  such  negligence  from  the  fact  that  Barker,  at  the  time  the 
valise  was  taken  firom  the  cars,  not  only  concealed  from  Blake 
the  &ct  that  it  contained  money,  but  himself  treated  it  as  mere 
baggage.  I  agree  with  the  learned  judge,  that  Barker  was  not 
bound  to  disclose  the  fact  that  the  valise  contained  money  ;  but 
I  think  the  jury  might  well  have  found,  if  they  had  understood 
that  they  were  at  liberty  to  consider  the  question,  that  the  con- 
duct of  Barker  was  imprudent  to  such  a  degree  as  to  amount 
to  gross  negligence.  That  he  did  not  act  with  the  ordinary  cau- 
tion of  a  prudent  man,  is  very  clear.  If  he  thought  it  safe  to 
carry  so  large  an  amount  of  money  in  the  way  this  was  carried, 
he  might  at  least  be  expected,  when  the  valise  containing  it 
should  be  taken  from  the  baggage  car,  to  keep  his  eye  upon 
it  until  it  should  be  deposited  in  the  hotel.  Or,  if  he  thought 
fit  to  intrust  a  man  in  the  situation  of  Blake,  with  so  valuable 
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an  article,  it  woald  seem  but  a  reasonable  exercise  of  prudence 
that  he  should  at  least  request  him  to  deliver  it  at  the  hotel 
irithout  delay.  Had  he  even  done  this,  it  is  probable  no  loss 
would  have  occurred,  for  he  would  have  learned  from  Blake  that 
his  business  required  him  to  proceed  with  the  train,  and  thus 
would  have  been  led  to  protect  his  valise  for  himself.  Or,  if  he 
had  ventured  to  leave  it  behind,  it  seems  to  me  that  no  man  of 
ordinary  prudence  would  have  failed,  at  least,  to  look  after  it, 
when  he  reached  the  house,  and  seeing  it,  as  he  probably  would, 
lying,  uncared  for,  in  the  street,  would  have  immediately  taken 
measures  to  secure  it.  It  cannot  be  pretended  that  the  circum* 
stances,  as  they  appear  in  the  case,  were  not  quite  sufficient  to  jus- 
tify a  verdict  finding  that  Baker  was  guilty  of  gross  negligence. 
It  is  true,  the  court,  when  asked  to  instruct  the  jury  that  if 
they  should  find  from  the  conduct  of  Barker  when  the  valise  was 
taken  from  the  baggage  car,  that  he  was  chargeable  with  gross 
negligence,  the  defendants  were  not  liable,  stated  the  general 
proposition  which  had  already  been  stated  in  the  charge,  that  a 
guest  is  bound  to  the  exercise  of  ordinary  care  and  diligence  in 
the  control  and  preservation  of  his  baggage ;  but  I  think  the 
defendants  had  a  right  to  have  the  jury  instructed,  in  reference 
to  the  conduct  of  Barker  upon  the  occasion  when  the  loss  occur- 
red, that  if  they  should  be  of  opinion  that  in  concealing  the 
fact  that  the  valise  contained  money,  and  treating  it  as  mere 
baggago,  he  was  guilty  of  gross  negligence,  the  defendants  were 
exonerated  from  liability.  I  am  therefore  of  opinion  that  a  new 
trial  should  be  granted,  with  costs  to  abide  the  event. 

Watson,  J.,  concurred. 

Gould,  J.  Fully  acquiescing  in  the  general  grounds  of  the 
preceding  opinion,  I  have  had  considerable  difficulty  in  arriving 
at  the  conclusion  that  the  judge  at  the  circuit  did  not  give  the 
defendants  the  benefit  of  cM  that  they  distinctly  and  properly 
asked  of  him.  And  though  I  have  had  no  doubt  that  Barker 
was,  to  say  the  very  least,  far  from  what  I  should  call  prudent, 
in  his  oonrse  as  to  so  valuable  a  valise,  I  have  hesitated  as  to 
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the  power  of  the  court  to  relieve  the  defendants  in  the  shape  in 
which  their  case  comes  up.  In  making  requests,  to  found  ex- 
ceptions, at  a  trial,  great  precision  should  be  used,  to  ask  dis- 
tmctlj  for  what  really  is  wanted,  and  for  that  only  ;  as  asking 
for  too  inuck  vitiates  a  position,  otherwise  sound. 

This  case  seems  one  in  which  the  defendants  should,  in  fair- 
ness, be  allowed  the  full  benefit  of  their  actual  legal  rights, 
distinctly  presented  to  both  court  and  jury.  And  I  agree  in 
awarding  a  new  trial. 

AiiBANT  General  Term,  March  8,  1856.  Harrisj  Watson  and  Gould, 
Justices.] 


Lockwood  and  others  vs,  Thorne  and  others. 

Where  T.  &,  Co.  rendered  to  L.  d&  Co.  an  account  of  their  mutual  dealings,  which 
contained  a  charge  against  the  latter  of  S880.48,  and  showed  a  balance  of 
S5623.41  due  them,  and  L.  &  Co.  soon  afterwards  drew  a  draft  on  T,  &  Co. 
for  an  amonnt  coiTesponding  with  that  balance,  which  was  paid,  and  they  suf- 
fered several  months  to  elapse  before  bringing  a  suit  to  recover  the  item  of 
$880  48  as  improperly  charged  to  them ;  it  was  held^  that  when  L.  and  Co. 
drew  for  the  balance  of  the  account  as  sent  to  them  they  agreed  to  the  correct- 
ness of  the  charges  made  in  tlie  account;  and  that  from  that  time  the  transac- 
tion was  closed,  and  they  could  only  open  it  by  proof  of  fraud  or  mistake. 

Hdtl  also,  that  the  ihct  that  afterwards  L.  &  Co.  preferred  a  claim  against  T.  &, 
Co.  for  the  amount  of  the  disputed  charge,  could  not  avail  the  former  firm. 
And  that  the  fact  that  T.  &  Co.  were  willing  to  negotiate  with  L.  &  Co.  for  a 
settlement  of  the  matter  in  controversy ;  or  that  in  their  dealings  with  others 
T.  &  Co.  had  been  willing  to  treat  other  accounts,  similarly  situated,  as  open 
and  unsettled,  could  not  change  the  rights  of  the  parties. 

MOTION  for  a  new  trial.  The  action  was  brought  to  recover 
a  balance  claimed  to  be  due  the  plaintiffs  upon  a  contract 
with  the  defendants  for  tanning  hides.  The  trial  was  had  at 
the  Ulster  circuit  in  February,  1856,  before  Mr.  Justice  Gould. 
The  facts  which  appeared  upon  the  trial  were  substantially  the 
same  as  are  stated  in  the  report  of  the  case  in  1  Kernan^  170. 
{See  also  same  case  in  12  Barb,  487.) 
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Upon  the  trial  the  plaintiff  offered  to  prove  that  soon  after 
the  draft  of  February  17,  1847,  was  drawn,  the  plaintiff  Lock- 
wood  proceeded  to  New  York  and  had  an  interview  with  the 
defendants,  in  which  he  stated  that  the  plaintiffs  objected  speci- 
fically to  the  charge  of  deficiency  of  gain  in  weight,  and  told  the 
defendants  it  could  not  be  allowed ;  that  the  defendants  then 
treated  the  matter  as  open  between  the  parties  upon  that  charge, 
and  entered  into  a  negotiation  with  the  plaintiffs  about  it,  and 
proposed  to  allow  part  of  the  amount  to  the  plaintiffs,  and  neither 
then  nor  afterwards  before  the  suit  was  brought,  in  any  way 
claimed  that  the  rendering  of  the  account  or  the  drawing  of  the 
draft,  constituted  any  bar  to  the  claim  of  the  plaintiffs  or  any 
settlement  between  the  parties.  The  plaintiffs  also  offered  to 
show  that  on  other  occasions,  subsequently,  the  defendants  had 
negotiated  with  the  plaintiffs  for  the  settlement  of  the  claim, 
treating  it  as  an  open  and  unsettled  demand,  and  had  offered  to 
pay  a  part  of  it.  The  plaintiffs  also  offered  to  prove  that  in  two 
instances,  one  in  the  year  1844  and  the  other  in  1846,  the  de- 
fendants had  charged  other  tanners  in  their  annual  account  cur- 
rent with  deficiency  in  gain  of  weight,  and  after  the  tanners 
had  received  such  accounts  and  had  drawn  for  the  balance  and 
the  drafts  had  been  paid  by  the  defendants,  the  accounts  were 
considered  by  the  defendants  as  open  and  unsettled,  though  not 
disputed  until  several  weeks  afterwards. 

All  the  testimony  thus  offered  being  objected  to  by  the  de- 
fendants was  excluded  by  the  court,  upon  the  ground  that  the 
whole  question  had  been  decided  by  the  court  of  appeals.  The 
court  accordingly  held  that  the  plaintiffs,  by  drawing  for  and 
receiving  payment  of  the  balance  due,  according  to  the  account 
rendered  by  the  defendants,  without  any  accompanying  claim  or 
notice  that  the  account  was  incorrect,  concluded  the  plaintiffs 
from  subsequently  disputing  the  correctness  of  the  account,  and 
that  evidence  of  a  subsequent  claim  by  the  plaintiffs  was  inad- 
missible. To  this  decision  the  plaintiffs'  counsel  excepted.  The 
court  thereupon  directed  a  nonsuit  to  be  entered.  The  plaintiffs' 
counsel  excepted,  and  upon  a  bill  of  exceptions  moved  for  a  new 
trial. 
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A.  J.  Parker,  for  the  plaintiffs. 
L.  Tremain,  for  the  defendants. 

Bj/  the  Caurt,  Harris,  J.  When  this  case  was  before  the 
court  apon  a  former  occasion,  it  was  held  that  the  mere  fact  that 
the  plaintiffs  had  received  payment  of  the  amount  which  the  de- 
fendants, by  their  account  rendered,  had  admitted  to  be  due, 
without  then  disputing  the  charge  for  deficiency  of  weight,  was 
Bot  sufficient  to  preclude  a  recovery  for  the  amount  of  such 
cliarge,  upon  showing  it  to  be  erroneous.  This  decision  was 
made  by  a  divided  court.  It  so  happened,  that  when  the  cause 
found  its  way  into  the  court  of  appeals,  the  judge  who  dissented 
in  this  court,  was  there  to  meet  it.  Nor  was  this  all.  It  also 
happened  that  it  fell  to  the  lot  of  the  same  dissenting  judge  to 
pronounce  the  judgment  of  that  court.  This  combination  of 
casualties,  such  as  perhaps  never  before  befell  an  action,  proved 
fatal  to  the  plaintiff's  right  to  recover.  The  learned  judge,  not 
forgetting  his  convictions  upon  the  examination  of  the  evidence 
in  this  court,  took  occasion  to  say,  in  his  opinion,  what  he  could 
not  have  learned  from  the  case  in  the  court  of  appeals,  that  the 
weight  of  evidence  preponderated  against  the  finding  of  the  ref- 
erees. It  is  not  impossible  that  this  view  of  the  merits  of  the 
case  may  have  had  some  influence  in  the  determination  of  the 
legal  question  involved.  Under  these  circumstances  it  was  de- 
cided that  the  fact  that  within  a  few  days  after  the  plaintiffs 
received  the  account  stated  by  the  defendants  they  made  their 
draft  for  the  balance  stated, ''  not  a  general  draft  in  round  fig- 
ures," but  a  draft  for  the  precise  balance,  furnished  affirmative, 
and  in  the  opinion  of  the  judge  who  pronounced  the  decision, 
oondusive  evidence  that  the  plaintiffs  had  agreed  to  the  account 
then  before  them  as  a  stated  account.  It  is  appropriately  added 
that  "  the  transaction  being  an  account  stated,  it  is  conclusive 
upon  the  parties,  unless  the  plaintiffs  show,  affirmatively,  fraud 
or  mistake." 

This,  then,  is  the  law  of  the  case.  When  the  plaintiffs,  having 
before  them  the  account,  in  which  they  were  charged  with  the 
item  which  they  now  dispute,  drew  for  the  balance,  they  agreed 
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to  the  correctness  of  the  charges  made  in  the  account.  From 
that  time  the  transaction  was  closed.  The  plaintiffs  could  only 
open  it  by  proof  of  fraud  or  mistake.  Of  this  there  is  no  pre- 
tense. The  fact  that,  afterwards,  the  plaintiffs  preferred  a  claim 
against  the  defendants  for  the  amount  of  the  charge  in  question, 
cannot  avail  the  plaintiffs.  Nor  can  the  fact  that  the  defendants 
were  willing  to  negotiate  with  the  plaintiffs  for  a  settlement  of 
the  matter  in  controversy,  change  the  rights  of  the  parties. 
Much  less  can  the  fact  that,  in  their  dealings  with  others  the 
defendants  have  been  willing  to  treat  other  accounts  similarly 
situated  as  open  and  unsettled.  Such  evidence  would  not  tend, 
in  the  slightest  degree,  to  show  either  fraud  or  mistake  in  the 
settlement ;  and  without  this,  we  have  seen  that  the  parties 
must  be  held  concluded. 

I  am  satisfied  that  the  plaintiffs  never  for  a  moment  intended 
to  submit  to  the  charge  made  against  them  for  deficiency  of 
weight  in  the  leather  tanned  for  the  defendants.  I  am  equally 
satisfied  that  the  defendants  themselves  did  not  so  understand 
the  transaction.  The  defendants.  I  have  no  doubt,  were  not  less 
surprised  than  were  the  plaintiffs,  to  find  themselves,  by  the 
decision  of  the  court,  made  parties  to  an  agreement  which  they 
were  not  conscious  of  having  made.  But  however  this  may  be, 
it  is  not  within  the  legitimate  power  of  this  court  to  relieve  the 
plaintiffs.  If  the  learned  judge  whose  views  of  the  case  pre- 
vailed in  the  court  of  appeals,  and  whose  further  fortune  in  the 
vicissitudes  of  legal  affairs  it  has  now  become  to  act  as  counsel 
for  the  plaintiffs,  has  at  length  become  satisfied  of  the  justice 
of  their  claim,  his  only  hope  will  be  found,  I  apprehend,  in  an 
effort  to  induce  the  court,  by  whose  decision  we  are  controlled, 
to  recall  that  decision,  and  to  say  that  the  plaintiffs,  by  receivr 
ing  from  the  defendants  what  they  admitted  to  be  due  and  were 
willing  to  pay,  did  not  preclude  themselves  from  asserting  and 
establishing,  if  they  can,  another  claim  against  the  defendants, 
the  correctness  of  which  had  not  been  admitted.  The  moti(m 
for  a  new  trial  must  be  denied. 

[Albany  General  Term,  March  8,  1856.  Harris^  Watson  and  CkmU^ 
Jostioes.] 


ONONDAGA-FEBRtlARY,  1865*  395 


Jones  and  others  vs.  Dana,  receiver  of  the  Utiea  Insurance 

Company. 

Whatever  a  corporation  would  be  obliged  to  prove,  in  an  action  brought  by  it, 
npon  the  issue  of  nvl  tiel  corporation^  may  be  controverted  in  an  action 
brought  against  the  corporation  for  relief  based  upon  the  corresponding  alle- 
gation that  no  such  corporation  ever  existed.  Beyond  this,  the  party  contest- 
ing the  corporate  existence  of  the  company  cannot  go. 

All  that  a  corporation  is  called  upon  to  prove,  to  establish  its  existence,  in  a  liti- 
gation with  individuals  dealing  with  it,  is  its  charter,  and  user  under  it. 

If  a  company  has  in  form  a  charter  authorizing  it  to  act  as  a  body  corporate,  and 
is  in  fkct  in  the  exercise  of  corporate  powers  at  the  time  of  taking  a  promissory 
note  fit>m  an  individual,  it  is,  as  to  him  and  all  third  persons,  a  corporation 
defcueto^  and  the  validity  of  its  corporate  existence  can  only  be  tested  by  pro- 
ceedings in  behalf  of  the  people. 

Where  parties  have  been  induced  to  enter  into  contracts  of  insurance  upon  a 
ftaudulent  representation  by  the  agents  and  officers  of  the  company  in  regard 
to  its  capital,  or  pecuniary  resources  and  ability,  or  any  other  matter  which 
rightfolly  influenced  them  in  the  negotiation,  they  may  be  relieved  against 
their  conti-acts ;  but  it  not  being  necessary  fbr  their  protection  to  go  beyond 
that  and  declare  the  non-existence  of  the  corporation,  for  any  purpose,  it  should 
not  be  done. 

If  the  plaintiff,  in  such  a  case,  have  shown  the  corporation  to  be  acting  under  a 
charter  or  an  authority  apparently  valid,  and  really  so  unless  impeached  by 
something  outside  of  the  record  evidence  of  its  corporate  existence  and  de- 
pending upon  proof  aliunde^  and  have  thus  furnished  prima  facie  evidence 
of  the  incorporation,  they  cannot  go  behind  that  evidence,  to  show  that  the 
company  was  got  up  in  fraud  or  mistake,  or  was  irregularly  brought  into  ex- 
istence. 

The  determination  of  the  commissioners  appointed  by  the  comptroller  to  make 
the  necessary  examination  for  that  purpose,  that  an  insurance  company  is  in 
possession  of  the  requisite  capital  and  premium  notes,  is  final,  so  far  as  tho 
existence  or  non-existence  of  the  corporation  is  concerned,  until  impeached  and 
overthrown  by  a  proceeding  Instituted  by  the  people  or  their  representatives, 
for  that  purpose. 

The  copies  of  the  examiner^'  certificate  and  of  the  charter,  when  filed  in  the  office 
of  the  county  clerk,  constitute  the  authority  of  the  corporation  to  commence 
business  and  issue  policies,  and  are  the  evidence  of  its  rin:ht  to  act  as  a  corpo- 
ration. The  courts,  therefore,  cannot,  at  the  instance  of  third  persons,  go  be- 
hind those  acts  and  the  prescribed  evidence  of  them,  for  the  purpose  of  deter- 
mining as  to  the  validity  of  the  organization  of  the  corporation. 

A  certificate  of  the  examiners  appointed  by  the  comptroller,  stathig  that  the  com- 
pany has  notes  to  the  extent  required  by  the  6th  section  of  the  statute,  *'  given 
on  application  for  insurance,''  is  a  substantial  compliance  with  the  11th  section 
of  the  statute. 
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THIS  action  was  brought  by  the  above  plaintiffs  on  behalf  of 
themselves  and  all  other  makers  of  premium  notes  in  the 
TJtica  Insurance  Company,  to  set  aside  an  assessment  made  by 
the  receiver  of  said  company,  and  for  other  relief.  The  first 
cause  of  action  in  the  complaint  alleged  the  following  facta. 
That  the  plaintiffs  were  makers  of  premium  notes  in  the  Utica 
Insurance  Company,  a  company  organized  as  a  mutual  insurance 
company  under  the  general  act  of  1849 ;  that  the  company  was 
never  organized  pursuant  to  the  statute  and  never  became  a  cor- 
poration, in  that  the  persons  appointed  by  the  comptroller  under 
the  11th  section  of  the  act,  gave  a  certificate  that  the  said  com- 
pany had  notes  to  the  extent  required  by  the  5th  section,  ^^  given 
on  applications  for  insurance^^  instead  of  certifying  that  they 
had  the  necessary  amount  of  notes  given  on  engagements  for 
insurance^  as  required  by  the  act ;  that  such  a  certificate  was 
not  what  was  required  by  the  act,  and  that  the  company  could 
not  become  a  corporation  until  a  certificate  in  accordance  with 
the  act  had  been  given.  It  was  further  alleged  in  this  first 
cause  of  action  that  there  was  also  fraud  in  the  organization  of 
the  company ;  that  those  persons  who  gave  the  certificate  were 
imposed  upon  and  deceived,  and  that  the  certificate  was  not  true ; 
that  the  company  was  not,  at  the  time  of  obtaining  this  certifi- 
cate, in  possession  of  the  amount  of  notes  required  by  the  act, 
and  that  notes  upon  which  no  agreements  had  ever  been  made 
for  insurance  at  all,  and  which  were  only  made  to  be  used  for 
the  occasion  and  then  to  be  delivered  back,  were  placed  before 
the  persons  appointed  to  make  the  certificate,  and  the  certificate 
was  made  on  them,  the  persons  appointed  by  the  comptroller 
being  thus  deceived  and  imposed  upon ;  that  there  were  several 
thousand  dollars,  in  amount,  of  this  description  of  notes,  and  that 
they  were,  immediately  after  obtaining  said  certificate,  delivered 
])ack  to  the  persons  who  made  them ;  that  these  acts  were  a 
fraud  on  the  bona  fide  members  of  the  company,  and  rendered 
the  organization  void  and  of  no  effect.  The  relief  prayed  for 
under  this  cause  of  action  was  that  the  court  should  declare  the 
Utica  Insurance  Company  was  never  organized,  and  that  the 
premium  notes  are  void.     To  this  cause  of  action  the  defendant 
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demurred,  and  specified  the  following  as  the  ground  of  de- 
murrer :  "  That  such  pretended  cause  of  action  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  this  de- 
fendant, in  that  the  pretended  facts  or  the  allegations  setting  up 
and  alleging  an  illegal  and  fraudulent  organis5ation  of  said  cor- 
poration are  set  up  and  alleged  by  and  on  behalf  of  the  plaintiffs 
who  are  and  were  corporators  in  the  said  the  Utica  Insurance 
Company ;  whereas  the  same  cannot  so  be  set  up,  nor  could  or 
would  said  pretended  facts  or  said  allegations  form  any  defense 
to  the  payment  of  the  notes  in  the  complaint  mentioned."  The 
issue  thus  raised  was  submitted  on  written  arguments. 

P.  Gridley^  for  the  plaintiffs. 

W.  B.  Dana,  for  the  defendant. 

W.  F.  Allen,  J.  The  demurrer  is  only  to  the  first  cause 
or  ground  of  action  alleged  in  the  complaint,  which  is,  that  the 
Utica  Insurance  Company  never  became  a  valid  corporation  for 
any  of  the  purposes  of  the  organization,  by  reason  of  an  omis- 
sion on  the  part  of  the  associates  to  comply  with  the  precedent 
requirements  of  the  statute;  also  by  reason  of  an  alleged  fraud 
practiced  upon  the  persons  appointed  by  the  comptroller  to  ex- 
amine and  ascertain  whether  the  company  was  in  possession  of 
the  engagements  for  insurance,  to  the  full  extent  required  by 
the  act  under  which  ttie  company  assumed  to  organize ;  and  also 
by  reason  of  an  alleged  defect  and  insufficiency  in  the  certificate 
required  to  be  given  by  the  examiners,  preliminary  to  the  com- 
mencement of  business  by  the  corporation.  The  relief  asked 
upon  this  branch  of  the  case  is  that  it  be  adjudged  that  the  as- 
sociation was  never  organized  as  a  mutual  insurance  company, 
and  that  the  premium  notes  given  upon  insurance  effected  with 
the  company  are  therefore  void.  I  assume,  as  it  is  assumed  by 
the  defendant  in  terms  by  his  demurrer,  and  by  the  argument 
of  his  counsel,  that  the  plaintiffs  did  insure  with  the  Utica 
Insurance  Company  after  the  commencement  of  its  business 
upon  the  plan  of  mutual  insurance,  and  gave  their  notes  for 
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the  premiams  of  their  respectiye  ingnrances,  in  whole  or  io 
part,  and  that  such  notes,  upon  the  appointment  of  the  defend- 
ant  as  receiver  of  the  effects  of  the  company,  passed  into  his 
hands  and  are  now  held  by  him,  and  claimed  to  be  yalid  against 
the  sereral  makers,  to  the  full  amounts  thereof ;  that  the  plain- 
tiffs were,  in  virtue  of  their  insurances,  members  and  corpora- 
tors of  the  mutual  insurance  company^  if  any  such  company 
was  in  existence. 

It  may  be  assumed  that  whatever  the  alleged  corporation 
would  have  to  prove,  in  an  action  brought  by  it,  upon  the 
issue  of  nul  tiel  corporatiarij  may  be  controverted  in  an  action 
brought  against  the  corporation  for  relief  based  upon  the  cor- 
responding allegation  that  no  such  corporation  ever  existed, 
and  I  am  of  opinion  that  beyond  this  the  party  contesting  the 
corporate  existence  of  the  company  cannot  go.  AH  that  the 
corporation  is  called  upon  to  prove,  to  establish  its  existence,  in 
a  litigation  with  individuals  dealing  with  it,  is  its  charter  and 
user  under  it.  {Mc Parian  v.  The  Tritofi  Ins.  Co.  4  DeniOj 
392.  Utica  Ins.  Co.  v.  TUman,  1  Wend.  665.)  In  The 
Fire  Department  of  N.  Y.  v.  Kip,  10  Wend.  266,)  Savage, 
Ch.  J.,  says :  '^  That  the  plaintiffs  are  a  corporation,  was  proved 
by  the  production  of  the  statute  declaring  them  to  be  so.  This 
case,  in  that  respect,  is  different  from  those  corporations  created 
by  statute,  and  to  become  entitled  to  corporate  powers  by  some- 
thing to  be  done  infuturo.  In  such  cases  we  have  held  that 
at  least  proof  of  user  under  the  charter  shall  be  produced." 
{See  also  U.  S.  Bank  v.  Stearns,  12  Wetul.  314 ;  Williams  v. 
Bank  of  Michigan,  7  Wend.  639.)  There  is  a  class  of  cases 
reported  in  actions  brought  against  corporators  upon  subscript 
tions  to  the  capital  stock  of  the  company,  or  agreements  entered 
into  preparatory  and  preliminary  to  the  perfect  incorporation  or 
organization  of  the  association,  and  which  are  therefore  neces- 
sarily conditional,  depending  for  their  validity,  upon  the  com- 
pletion of  the  organization  according  to  the  terms  of  the  statute 
incorporating  or  authorizing  the  incorporation  of  the  company. 
This  condition  is  implied,  in  the  undertaking,  and  is  as  much  a 
part  of  it  as  if  expressed  in  terms.    Such  are  the  cases  of 
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Salem  MiUdam  Corporation  v.  Ropes,  (6  Pick.  28;  S.  C 
9  id.  187 ;)  Central  Turnpike  Corporation  v.  VcUejitine,  (10 
id.  142 ;)  Hamilton  and  Deansville  Plank  Road  Co.  v.  Rice, 
7  £ar6. 157.)  There  is  a  manifest  distinction  between  actions 
of  that  character  and  those  growing  out  of  dealings  with  the 
corporation,  after  it  should  clium  to  be  an  incorporated  company, 
and  should  be  in  the  full  exercise  of  corporate  privileges,  and 
brought  by  or  against  third  persons,  strangers  to  the  corpora- 
tion. It  may  be  said  of  the  relation  which  the  insured  in  mu- 
tual insurance  companies  occupy  in  respect  to  such  companies, 
that  it  is  peculiar.  While  for  some  purposes  the^  are  corpora- 
tors, and  members  entitled  to  the  privileges  and  subject  to  the 
liabilities  incident  to  that  relation,  for  other  purposes  they  are 
treated  as  third  persons  and  strangers,  and  in  actions  by  or 
against  them,  growing  out  of  their  dealings  with  the  corpora- 
tions, their  rights  and  remedies  would  not  be  other  or  different 
than  they  would  be  were  they  not  members  or  corporators  for 
any  purpose.  There  is  nothing  in  the  complaint  from  which 
I  can  infer  that  the  notes,  against  which  relief  is  sought, 
were  made  at  and  m  order  to  the  organization  of  the  company ; 
and  whether,  if  they  were,  the  result  would  be  changed,  I  am 
not  prepared  to  say.  If  the  company  had  in  foi^m  a  charter 
authorizing  it  to  act  as  a  body  corporate,  and  was  in  fact  in 
the  exercise  of  corporate  powers  at  the  time  of  its  dealing  with 
the  plaintiffs,  then  it  was,  as  to  them  and  all  third  persons,  a 
corporation  de  facto,  and  the  validity  of  its  corporate  existence 
can  only  be  tested  by  proceedings  in  behalf  of  the  people. 
{Per  Senator  Beardsley,  7  Wend.  553.  Trustees  of  Ver- 
non Society  v.  IliUs,  6  Cowen,  23.)  In  Wood  v.  Jefferson  Co. 
Bank,  (9  id.  194,)  the  act  under  which  the  plaintiff  claimed 
to  have  become  incorporated  did  not  make  any  particular  per- 
sons a  corporation,  but  provided  for  subscriptions  to  the  capital 
stock,  and  that  before  the  issuing  of  notes,  &c.  by  the  bank, 
an  affidavit  that  certain  things  had  been  done,  should  be  made 
by  the  president  and  cashier,  and  filed,  and  the  plaintiffs  showed 
by  their  books  the  election  of  officers  and  the  making  and  filing 
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of  the  affidavit,  and  it  was  held  sufficient  prima  facie  proof  of 
the  existence  of  the  corporation. 

It  is  said  that  fraud  vitiates  every,  even  the  most  solemn  acts, 
and  this  is  true  as  well  of  judicial  and  legislative  acts,  as  acts 
inter  partes.  But  it  does  not  follow  that  every  individual  may 
assert  fraud  with  a  view  to  impeach  the  validity  of  every  puhlic 
act.  So  far  as  the  fraud  alleged  affects  the  validity  and  legal 
existence  of  the  supposed  corporation,  it  concerns  the  public 
interests,  as  it  relates  to  and  affects  the  validity  of  the  contract 
between  the  public  and  the  associates,  or  the  power  which  the 
latter  claim  to  have  acquired  under  the  laws ;  and  the  people, 
or  some  one  having  by  law  authority  to  represent  them,  can 
alone  investigate  the  fraud,  and  ask  that  the  charter  may  be 
annulled  or  adjudged  never  to  have  had  an  existence.  So  far 
as  the  fraud  alleged  has  wrought  an  injury  to  individuals,  be- 
yond that  which  has  been  sustained  by  the  public  at  large, 
to  that  extent  they  may  have  relief  If  parties  have  been 
induced  to  enter  into  contracts  of  insurance  upon  a  fraudulent 
representation  of  the  agents  and  officers  of  the  company  in  re- 
gard to  its  capital  or  pecuniary  resources  and  ability,  or  any 
other  matter  which  righfully  influenced  them  in  the  negotiation, 
they  may  be  relieved  against  their  contracts ;  but  as  it  is  not 
necessary  for  their  protection  to  go  beyond  that  and  declare  the 
non-existence,  for  any  purpose,  of  the  corporation,  it  should  not 
be  done.  Perhaps  the  facts  will  warrant  an  amendment  of  the 
complaint,  so  as  to  entitle  the  plaintiffs  to  this  relief.  {Seeper 
Bronson,  Ch.  J.,  4  Denioj  397.) 

The  only  remaining  question  is  whether  the  plaintiffs  have 
shown  the  Utica  Insurance  Company  acting  under  a  charter  or 
an  authority  apparently  valid,  and  really  so,  unless  impeached 
by  something  outside  of  the  record  evidence  of  the  corporate 
existence,  and  depending  upon  proof  aliunde.  If  they  have, 
and  have  thus  furnished  prtma/aci^  evidence  of  the  incorpo- 
ration, they  cannot  go  behind  that  evidence  to  show  that  it  was 
got  up  in  fraud  or  mistake,  or  irregularly  brought  into  exist- 
ence. The  decision  of  this  question  depends  upon  the  true 
construction  of  the  act  under  which  the  company  undertook 
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to  organize  and  became  incorporated,  and  what  acts  shall  be 
deemed  conditions  precedent  to  the  complete  organization  of 
the  company,  and  what  shall  be  the  evidence  of  the  perform- 
ance of  these  conditions.  The  statute  under  which  the  com- 
pany was  formed,  (1  R.  S.  ^th  ed.  1279,)  authorizes  any  number 
of  persons  not  less  than  thirteen,  to  associate  and  form  an  in- 
corporated company,  for  the  purposes  of  health,  life,  marine  or 
fire  insurance;  and  section  five  of  the  act  provides  that  no  com- 
pany formed  and  located  out  of  the  city  of  New  York  or  county 
of  Kings,  for  the  purpose  of  doing  the  business  of  fire  insur- 
ance on  the  mutual  plan,  shall  commence  business  until  agree- 
ments have  been  entered  into  for  insurance,  the  premiums  on 
which  shall  amount  to  $100,000,  and  the  notes  received  there- 
for. A  previous  section  had  authorized  the  filing,  in  the  office 
of  the  secretary  of  state,  of  a  declaration  of  intention  on  the 
part  of  the  proposed  corporators,  and  a  copy  of  the  proposed 
charter.  The  extent  to  which  the  filing  of  the  declaration  and 
charter  authorizes  the  associates  to  act  as  a  company,  is  to 
enter  into  the  conditional  engagements  for  insurance,  and  to  re- 
ceive the  premium  notes  to  become  valid  and  effectual  as  agree- 
ments upon  the  complete  organization  and  incorporation  of  the 
association.  That  act  does  not  constitute  the  association  a  corpo- 
ration. The  accumulation  of  the  capital,  by  way  of  the  premium 
notes,  for  the  protection  and  security  of  the  public,  I  cannot 
bat  think,  is  a  condition  precedent  to  the  full  organization  of 
the  company.  And  the  act  does  not  stop  here,  but  by  i  11 
it  is  required  that  an  examination  shall  be  made  by  the  comp- 
troller or  a  commissioner  appointed  by  him,  who  shall  certify, 
under  oath,  that  the  company  is  in  possession  of  the  capital 
and  premium  notes,  d&c.  to  the  full  extent  required  by  the 
fifth  section  of  the  act ;  that  copies  of  this  certificate  shall  be 
filed  with  the  secretary  of  state,  whose  duty  it  shall  then  be 
to  furnish  the  corporation  with  a  certified  copy  of  the  char- 
tor  and  certificates,  which,  upon  being  filed  by  them  in  the 
ofiice  of  the  clerk  of  the  county  in  which  their  company  is  to 
bo  located,  "  shall  be  their  authority  to  commence  business  and 
issue  policies,  and  the  same  may  be  used  for  or  against  said 
Vol.  XXIV.  51 


402  OASES  IK  THE  SUPREME  COURT. 

Jones  V.  Dana. 

corporation."    Without  the  certificate  demanded  by  the  11th 
section,  the  corporation  would  have  no  authority  to  commence 
the  business  of  insurance,  notwithstanding  the  requirements 
of  the  fifth  section  had  been  complied  with,  and  the  design  was 
to  furnish  record  evidence  of  the  corporate  existence  of  the 
company.     The  charter,  or  the  evidence  of  the  grant  of  the 
franchise  from  the  people  to  the  corporators,  is  their  charter  on 
file,  and  the  certificates  of  the  examiners  of  their  securities,  or 
properly  authenticated  copies  of  them,  which  take  the  place  of 
a  special  act  of  the  legislature,  incorporating  them  by  name. 
It  was  not  intended  to  leave  the  fact  of  the  possession  by  the 
company  of  the  requisite  amount  of  premium  notes,  at  the  time 
of  its  organization,  to  be  proved  as  a  matter  in  pais,  or  to 
leave  it  an  open  question,  liable  to  contestation  by  every  in- 
dividual having  dealings  with  the  corporation.     The  legisla- 
ture provided  a  tribunal  for  the  adjudication  of  this  question, 
and  its  determination  is  final,  so  far  as  the  existence  or  non- 
existence of  the  corporation  is  concerned,  until  impeached  and 
overthrown  by  a  proceeding  instituted  by  the  people  or  their 
representatives,  for  that  purpose.     The  reason  and  policy  of 
the  law  is  very  obvious,  and  without  an  express  provision  to 
that  effect,  such  would  be  the  legitimate  effect  and  construction 
of  the  act,  and  such  construction  would  be  in  harmony  with 
the  decisions  of  our  courts  upon  analogous  statutes.     {Jeffer- 
son Co.  Bank  v.  Wood,  supra.    The  Fire  Department  v.  Kip. 
Caryl  V.  McElrath,  3  Sandf.  176-)    But  the  statute  is  ex- 
plicit, and,  as  I  read  it,  leaves  no  room  for  construction.    It 
makes  the  copies  of  the  charter  and  certificates  filed  in  the 
office  of  the  county  clerk,  "  the  authority"  of  the  corporation 
to  commence  business  and  issue  policies,  and  makes  them  evi- 
dence for  or  against   the  company ;  that  is,  evidence  of  the 
authority  to  act  as  a  corporation.    The  legislature  having  said 
what  act  or  acts  shall  give  the  company  corporate  powers,  and 
what  shall  be  the  evidence  of  those  acts,  as  well  for  as  against 
the  company,  courts  cannot,  at  the  instance  of  third  persons, 
go  behind  those  acts  and  the  prescribed  evidence  of  thena,  for 
the  purpose  of  determining  the  validity  of  the  corporation  and 
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make  the  decision,  perhaps,  depend  upon  some  mistake  or  ac- 
cident from  which  no  one  has  received,  or  can  receive,  any 
injury.  The  certificate  of  the  examiners  is,  I  think,  a  sub- 
stantial, although  not  a  literal  compliance  with  the  act,  and  the 
law  looks  to  the  substance  rather  than  the  letter  of  the  trans- 
action. The  fifth  section  requires  '^ agreements'*  for  insurance 
to  be  entered  into,  the  premiums  on  which  shall  amount  to  a 
sum  named,  and  the  eleventh  section  requires  the  certificate  to 
state  that  the  company  is  in  possession  of  "engagements"  of 
insurance  to  the  full  extent  required  by  the  fifth  section.  The 
certificate  is  that  the  company  had  notes  given  on  "applica- 
tion" for  insurance,  to  the  prescribed  amount.  The  agreements 
or  engagements  mentioned  in  the  statute,  could  be  only  inchoate 
and  conditional,  until  the  full  organization  of  the  company. 
They  could  not  until  then  ripen  into  actual  contracts  of  insur- 
ance. Either  party  could  then  be  compelled  specifically  to 
perform  the  engagement  or  agreement.  But  an  application 
accompanied  by  a  note,  for  the  proposed  premium,  accepted  and 
acted  upon  by  the  company,  is  as  valid  an  engagement  or  agree- 
ment as  can  be  made.  It  is  in  words  the  very  engagement  or 
agreement  contemplated  by  the  act ;  as  that  could  only  remain 
an  application  accepted  by  the  company,  to  be  acted  upon  and 
consummated  at  the  option  of  either  party,  after  the  company 
should  be  authorized  to  issue  policies.  The  terms  must  be 
construed  in  reference  to  the  situation  of  the  parties  and  the 
subject  to  which  they  relate. 

The  plaintifis  are  not  entitled  to  the  relief  asked  upon  the 
first  cause  of  action,  on  the  facts  alleged,  and  the  demurrer 
must  be  allowed,  with  leave  to  the  plaintiffs  to  amend,  on  pay- 
ment of  costs. 

[Onondaga  Special  Term,  February  12, 1855.     W.  F.  AUen^  Justice.] 
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In  an  action  against  the  continuator  of  a  private  nuisance  originally  erected  by 
another,  to  recover  damages  for  the  injury  sustained  thereby,  the  plaintiff 
must  prove  a  notice  to  the  defendant,  of  its  existence,  and  a  request  to  re- 
move it. 

Where  two  letters  aie  written  simultaneously,  signed  by  the  same  indiTidnal, 
containing  the  same  words,  and  addressed  to  the  same  person,  one  being  sent 
to  the  person  addressed  and  the  other  retained  by  the  writer,  each  is  an 
original,  and  the  one  retained  may  be  given  in  evidence  without  proving 
any  notice  to  produce  the  other. 

Where  the  plaintiff  offers  evidence,  at  the  trial,  which  is  received  without  any 
objection  on  the  part  of  the  defendant  that  the  proper  foundation  was  not  laid 
for  it  in  the  allegations  of  the  complaint,  the  objection  cannot  be  raised  after- 
wards, but  will  be  considered  as  having  been  waived* 

rpHE  plaintiff  brought  his  action  agunst  the  defendants  for 
X  wrongfully  overflowing  and  covering  with  water  a  portion  of 
his  land,  described  in  the  complaint,  by  means  of  a  dam  belong- 
ing to  them,  and  averred  that  they  had  so  damaged  his  land  ever 
since  his  ownership  of  it.  The  defendants  denied  this,  and 
then  justified  their  right  to  overflow  the  land  by  the  dam  at 
its  height,  at  the  time  of  the  commencement  of  the  action. 
They  did  not  set  up  want  of  notice,  or  any  thing  on  that  subject 
At  the  trial  the  plaintiff  established  his  case,  and  rested.  The 
defendants  called  a  witness  to  prove  that  the  dam  had  not  been 
raised  by  the  defendants,  and  read  in  evidence  their  deeds,  and 
then  moved  for  a  nonsuit,  on  the  ground  that  the  nuisance,  if 
any,  had  not  been  created  by  the  defendants,  but  merely  con- 
tinued by  them  as  they  found  it ;  and  that,  therefore,  the  phiin- 
tiff  must  prove  notice  to  them  of  the  existence  of  such  nuisance, 
the  extent  of  it,  and  a  request  to  abate  or  remove  it,  before  the 
action  could  be  brought.  The  court  intimating  that  this  was 
well  taken,  the  plaintiff  introduced  William  W.  Scrugham,  the 
plaintiff's  attorney,  as  a  witness,  who  testified :  "  I  wrote  to 
Mr.  George  Russell,  August  4th,  1851 ;  I  have  a  copy  of  the 
letter  now  in  my  hand ;  I  wrote  to  him  at  the  request  of  Mr. 
Hubbard.''  The  plaintiff  then  offered  to  read  in  evidence  the 
copy  of  a  letter  written  to  Mr.  George  Russell,  of  the  date  of 
18th  of  December,  1852.    The  defendants  objected  that  no 
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notice  had  been  given  to  prodace  the  original.  The  court  sus- 
tained the  objection,  and  the  plaintiff  excepted,.  The  plaintiff's 
counsel  then  gave  the  defendants'  counsel  parol  notice  to  pro- 
duce the  original ;  the  defendants'  counsel  objected  that  the 
notice  ifas  insufficient.  The  court  sustained  the  objection,  and 
the  plaintiff  excepted.  The  witness  further  testified, "  I  received 
the  letter  which  I  now  have  in  my  hand,  dated  December  81st, 
1852  ;  I  think  the  letter  is  in  Dr.  Hibbard's  handwriting,  but  I 
don't  know ;  after  its  receipt,  Hibbard  acknowledged  that  the 
letter  had  been  written  in  answer  to  one  from  me,  addressed  to 
the  firm  of  Russell,  Stiles  &  Hibbard."  The  plaintiff's  coun- 
sel then  offered  in  evidence  a  copy  of  the  letter  to  which  the 
letter  of  the  31st  of  December,  1852,  was  an  answer ;  the  de- 
fendants objected ;  the  court  sustained  the  objection,  and  the 
plaintiff  excepted.  The  plaintiff  then  read  in  evidence  the 
letter  of  the  Slst  of  December.  1852,  as  follows,  viz : 

"No.  145  Water  st.  New  York,  Dec.  31st,  1852. 
Wm.  W.  Scrugham,  Esq. 

Sir  :  Your  note  of  the  18th  inst.,  stating  that  Mr.  B.  Hub- 
bard complains  that  we  overflow  a  portion  of  his  farm,  without 
legal  right,  is  received.  We  beg  to  apologize  for  the  delay  in 
answering  it  We  are  not  aware  of  any  cause  for  the  com- 
plaint, and  would  be  pleased  to  see  Mr.  Hubbard,  for  the  pur- 
pose of  learning  definitely  of  the  facts  of  which  he  has  com- 
plained. We  desire,  if  possible,  to  live  on  good  terms  with  our 
neighbors.  Very  respectfully, 

Russell,  Stiles  &  Hibbard." 

The  witness  also  testified :  •'  I  had  an  interview  with  Hibbard 
about  the  correspondence  ;  I  spoke  also  of  the  subject  matter  of 
the  correspondence ;  I  was  acting  for  Hubbard,  the  plaintiff; 
I  can't  tell  what  was  said,  with  any  precision ;  the  conversation 
was  about  this  nuisance  of  overflowing  the  land  of  Hubbard ;  I 
told  them  of  Hubbard's  claim;  I  told  Hibbard  they  should 
settle  it,  or  make  some  amicable  disposition  of  it,  and  thus  avoid 
a  law  suit;  Hibbard  denied  that  he,  the  plaintiff,  had  any 
rights  there,  or  that  they  trespassed  upon  him,  in  the  least ; 
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the  conclusion  to  which  we  came  was.  that  there  had  hetter  be 
a  law  suit  to  try  the  right ;  I  don't  retnember  any  thing  more ; 
the  defendants  are  all  in  business  together."  Here  the  defend- 
ants rested)  and  renewed  the  motion  for  a  nonsuit,  on  the 
grounds  above  stated ;  and  further  insisted  that  the  evidence 
given  by  the  last  witness  did  not  obviate  either  of  these  oj^jec- 
tions.  The  court  then,  upon  the  ground  mentioned  as  the  first 
taken  by  the  defendants,  granted  the  motion  for  a  nonsuit,  and 
the  plaintifi^'s  counsel  excepted.  He  now,  upon  a  bill  of  excep- 
tions, moved  for  a  new  trial. 

W.  W.  Scrugham,  for  the  plaintiff. 

J.  W.  T&mpkinsj  for  the  defendants. 

S.  B.  Strong,  P.  J.  The  alleged  nuisance  in  this  case 
consisted  in  continuing  to  overflow  the  plaintiff's  land  by  the 
defendants'  millpond.  The  nuisance  had  not  been  originated 
by  the  defendants,  or  either  of  them,  but  was  created  by 
those  from  whom  they  derived  their  title.  The  margin  of  the 
pond  was  the  same  when  they  took  their  deed  as  it  was  when 
this  action  was  instituted.  The  conveyance  to  the  defendant 
Russell,  under  whom  the  other  defendants  claim  title,  is  dated 
on  the  30th  of  September,  1848,  since  which  time  the  defend- 
ants, some  or  one  of  them,  have  been  in  the  possession  (claiming 
title)  of  this  land  which  is  covered  by  such  conveyance.  The 
plaintiff  acquired  his  title  by  a  deed  dated  on  the  9th  day  of 
June,  1851.  If  it  had  appeared  clearly  that  the  defendants' 
deed  had  included  in  its  boundaries  all  the  land  overflowed  by 
their  pond,  as  it  purported  to  convey  the  absolute  fee  of  what 
it  described,  then  it  would  have  followed  that  the  defend- 
ants held  the  land  adversely  when  the  plaintiff  took  his  con- 
veyance, and  that  would  have  been  imperative  so  &r  as  it 
related  to  the  title  to  the  land  which  was  overflowed.  However, 
that  does  not  distinctly  appear,  and  as  the  nonsuit  was  not 
granted  upon  that,  but  exclusively  upon  another  ground,  the 
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questioti  of  adverse  possession  does  not  legitimately  arise  on 
the  motion  for  a  new  trial. 

The  nonsuit  was  granted  on  the  objection  that  it  did  not  dis- 
tinctly and  satisfactorily  appear  that  the  defendants  had  been 
requested  to  abate  the  nuisance,  and  had  subsequently  neglect- 
ed t^do  so.  It  does  not  seem  to  have  been  clearly  settled  that 
such  a  request  is  necessary.  Starkie  says  in  his  work  on 
evidence,  {vol.  3,  p,  992,)  that  it  should  seem  that  giving  of 
such  notice  is  unnecessary  in  order  to  enable  the  alienee  to 
maintain  an  action  against  a  wrongdoer  who  is  guilty  of  a  continu- 
ing nuisance,  by  neglecting  to  remove  it.  But  the  editor  of 
xny  edition  of  that  work  subjoins  a  quaere  to  this  position  of 
the  learned  author,  and  I  think  with  good  reason.  It  had  been 
decided  in  Penruddock^s  case^  (5  Coke,  101  a,)  that  the  re- 
quest was  necessary.  The  case  was  quoted  with  approbation 
by  Lord  Chief  Justice  Willcs,  ( Wines'  Rep.  588,)  who  re- 
marks, that  "  as  to  the  distinction  between  the  beginning  and 
continuance  of  a  nuisance  by  building  a  house  that  hangs  over 
or  damages  the  house  of  his  neighbor,  that  against  the  begin- 
ner an  action  may  be  brought  without  laying  a  request  to 
remove  the  nuisance,  but  that  against  a  continuer  a  request  is 
necessary ;  for  which  Penruddoc/c^s  case  (5  Coke,  100,  101,) 
was  cited,  and  many  others  might  have  been  quoted  ;  the  law 
is  certainly  so,  and  the  reason  of  it  is  obvious.  Chitty,  in  a 
note  to  his  work  on  Pleading,  {vol.  2,  p.  333,  n.  c,)  applies  the 
rule  to  nuisances  generally.  He  says,  "  if  the  action  is  not 
brought  against  the  original  creator  of  the  nuisance,  but  against 
his  feoffee,  lessee,  &c.  it  is  necessary  to  allege  a  special  request 
to  the  defendant  to  remove  the  nuisance."  The  cases  of  Crippen 
V.  Bowles,  (1  Roll.  R.  222,)  and  Lambert  v.  Berry,  {Raym.  JR. 
424,)  would  seem  to  indicate  a  different  rule  in  reference  to 
obstructions  to  ancient  lights  and  private  ways,  but  there  may 
be  something  peculiar  to  each  of  those  injuries,  calling  for  an 
exception  to  the  general  rule.  If  not,  I  should  consider  the 
rale  requiring  a  notice  to  the  continuator  of  a  private  nuisance 
and  a  request  to  remove  it  as  a  reasonable  one,  and  established 
by  the  latter  authority,  and  am  inclined  to  continue  it.     If 
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the  action  is  a  substitute  for  the  ancient  remedy  under  the 
head  of  quod  permittat,  it  would  seem  to  follow  that  a  knowl* 
edge  of  the  wrong  should  in  some  way  be  brought  home  to  the 
person  charged.  A  permission  implies  something  more  than 
mere  involuntary  acquiescence. 

But  it  seems  to  roe  that  the  plaintiff  proved,  or  offer^  to 
prove,  sufScient  to  infer  a  request  to  discontinue  the  nuisance. 
He  offered  in  evidence  a  letter  to  that  effect,  written  by  his 
attorney.  The  letter  was  rejected,  on  the  ground  that  it  was  a 
copy,  and  no  notice  had  been  given  to  the  defendants  to  whom  it 
was  addressed,  to  produce  the  original.  The  objection  was,  un- 
der the  circumstances,  entirely  technical,  and  was  not,  I  think, 
valid,  even  under  the  strictest  technical  rule.  The  letter  retained 
by  the  plaintiff's  attorney,  and  that  sent  by  him  to  the  defendants, 
were  duplicates.  They  were  written  simultaneously,  signed  by 
the  same  individual,  contained  the  same  words,  and  were  ad- 
dressed to  the  same  person.  Each  was  an  original — the  one 
retained  as  much  as  the  one  sent.  In  the  case  of  Ivry  v.  Or- 
chard, (2  Bos.  ^  Pul,  89,)  the  plaintiff's  attorney  made  out 
two  papers  (notices)  precisely  to  the  same  effect,  and  signed 
them  both  for  his  client,  one  of  which  he  delivered  to  the  de- 
fendant, and  the  other,  which  was  produced  on  the  trial,  he  re- 
tained, and  it  was  held  that  the  one  retained  might  be  given 
in  evidence,  without  proving  any  notice  to  produce  the  other. 
Lord  Eldon  said  that  the  strong  inclination  of  his  opinion  was, 
that  the  paper  retained  was  a  duplicate  original.  That  the 
practice  of  allowing  duplicates  of  this  kind  to  be  given  in  evi- 
dence seems  to  be  sanctioned  by  this  principle,  that  the  orig- 
inal delivered  being  in  the  hands  of  the  defendant,  it  is  in  his 
power  to  contradict  the  duplicate  original  by  producing  the 
other,  if  they  vary.  BuUer,  J.,  said,  "  the  attorney  in  this  case 
made  the  copies  of  the  paper,  one  of  which  he  meant  to  deliver ; 
he  signed  both,  and  it  was  indifferent  which  of  them  he  delivered, 
for  they  were  both  originals."  Heath.  J.,  concurred,  and  it  was 
decided  (one  judge  dissenting)  that  the  paper  offered  should 
have  been  received  in  evidence.  Starkie  {vol.  2,  275,)  quotes 
this  decision  with  approbation,  and  says, ''  it  seems  to  be  Boffi- 
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cient  in  all  cases  to  prove  the  service  of  a  duplicate  notice.  It 
seems  to  me  that  the  letter  offered  in  evidence  in  the  case  under 
eonsideration  should  have  been  received.  But  if  not,  the  letter 
addressed  by  the  defendant  to  the  plaintiff's  attorney  was 
properly  given  in  evidence,  and  that  expressly  acknowledged  the 
receipt  of  a  note  stating  that,  tfli 6^ ^plaintiff  complained  that  the 
defendants  overflowed  a  portic^n  of  Ws  farm,  without  legal  right. 
I  cannot  see  why  that  letter,  if  it  stood  alone,  would  not  have 
been  sufficient  to  prove  notice  of  the  continuance  of  the  nuis- 
ance, and  a  consequent  request  that  it  should  be  removed. 

The  nonsuit  should  be  set  aside,  and  a  new  trial  granted, 
costs  to  abide  the  event  of  the  suit. 

BiRDSETE,  J.  The  plaintiff  gave  evidence  on  the  subject 
of  the  notice  to  the  defendants  before  suit  brought ;  and  this 
evidence  was  received  without  objection  on  the  part  of  the  de- 
fendants, that  the  proper  foundation  was  not  laid  for  it  in  the 
allegations  of  the  complaint.  Had  this  objection  then  been 
taken,  the  court  might,  and  probably  would,  under  the  173d 
section  of  the  code,  have  permitted  an  amendment,  by  inserting 
the  necessary  allegations  in  the  complaint.  But  the  defend- 
ants having  been  silent  when  that  objection  might  have  been 
got  rid  of,  if  it  had  been  raised,  ought  not  now  to  be  permitted 
to  speak.  So  far  as  the  submission  of  that  question  to  the 
jury  is  concerned,  they  should  be  held  by  their  conduct  at  the 
trial,  to  have  waived  the  objection  that  the  proper  foundation 
for  this  proof  was  not  laid  in  the  pleadings.  If  this  view  is 
correct,  this  proof  should  have  been  submitted  to  the  jury. 
When  it  is  considered  that  in  the  conversation  with  the  at- 
torney for  the  plaintiff,  one  of  the  defendants  denied  that  the 
plaintiff  had  any  rights  in  the  premises  in  dispute,  or  that 
they  trespassed  upon  him  in  the  least,  it  would  seem  that  the 
jury  should  have  been  instructed  to  inquire  whether  that  did 
not  supersede  the  necessity  of  giving  any  notice,  or  making 
any  request  to  abate  the  nuisance.  It  is  difficult  to  see  of  what 
use  this  notice  and  demand  could  be,  when  the  defendants  in- 
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Bitted  that  the  plaintiff  had  no  rights  whatever  in  the  premiseiy 
and  that  they  were  not  trespassing  upon  him  at  all. 

I  am  of  opinion  that  the  present  action,  which  is  snbstitnted 
for  the  writ  of  noisance  by  §}  453,  4,  of  the  code,  is  governed 
by  all  the  mles  of  the  code  in  regard  to  amendments,  the  prin- 
ciples of  pleading,  the  rules  iiV'l^egard  to  parties,  d&c.  In  this 
respect  this  action  resembii|9  tl^  action  which,  by  §  449,  is 
substituted  for  the  proceedings  to  compel  the  determination  of 
claims  to  real  estate.  In  Mann  v.  Provost,  (3  Abbott,  446,) 
it  was  held  that  the  court  had  the  power  to  relieve  against 
defaults,  as  in  an  ordinary  action.  It  is  true  there  is  a  differ- 
ence in  the  language  between  §  449  and  i  454 ;  but  still  I  thiftk 
the  latter  section  gives  to  the  court  all  the  power  over  the  ac- 
tion substituted  for  the  writ  of  nuisance,  and  applies  to  it  the 
rules  as  to  parties,  &,c,  which  apply  to  common  actions.  This 
being  so,  any  defect  of  parties,  in  not  joining  the  erector  of  the 
nuisance  with  the  defendants,  as  continuators  of  it,  was  waived 
by  failing  to  set  it  up,  either  by  demurrer  or  answer.  {Code, 
ii  144.  147, 148.)  And  the  power  to  amend  the  complaint  to 
conform  it  to  the  facts  proved,  was  given  by  §  173.  The  nonsuit 
should  be  set  aside  and  a  new  trial  granted,  costs  to  abide  the 
event. 

Emott,  J.,  concurred. 

Judgment  accordingly. 

[Kings  General  Term,  January  18,  1867.  <S.  B,  Strong,  Birdteyt  and 
Bmcftt,  Jostioee.] 
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Elizabeth  B.  Smart,  by  her  next  friend,  vs.  Gomstocx. 

Where  money  belonging  to  a  married  woman  and  which  haa  never  been  in  her 
huaband'a  possession,  is  lent  by  her,  with  his  assent,  and  a  promissory  note 
given  to  her  for  the  amount,  she  may  maintain  an  action  thereon  without  join^ 
ing  her  husband  as  oo-p]ainti£f^ 

Where  a  female,  prior  to  her  marriage,  comes  into  the  possession  of  money, 
which  she  invests,  and  after  her  marriage  she  keeps  the  same  in  the  form  of  a 
chose  in  action,  payable  to  her,  with  the  express  consent  of  her  husband,  it  re- 
mains her  property,  and  an  action  upon  the  security  is  properly  brought  !b 
her  name  alone. 

APPEAL  from  a  judgment  entered  at  a  special  term.  The 
action  was  brought  upon  a  promissory  note  for  $100,  made 
by  the  defendant  on  the  1st  of  May,  1849, 4ind  payable  to  the 
plaintiff,  Elizabeth  B.  Smart,  or  order,  on  demand.  The  com- 
plaint alleged  that  the  plaintiff  was  the  lawful  owner  and  holder 
•of  the  note,  and  that  the  defendant  was  indebted  to  her  there- 
upon. The  answer  contained  a  general  denial  of  the  allegations 
in  the  complaint.  The  evidence  established  the  making  of  the 
note,  and  that  the  plaintiff  was,  at  the  date  thereof^  s^fcme  c(h 
vert,  and  that  her  husband,  Benjamin  Smart,  is  still  living ;  ' 
that  she  was  married  prior  to  1848,  and  that  the  consideration 
of  the  note  was  money  lent  by  the  plaintiff  to  the  defendant^ 
and  which  money  had  never  been  used  by  her  husband,  but  had 
been  kept  by  her  as  her  separate  property.  Judgment  was 
given  for  the  defendant,  and  the  plaintiff  appealed. 

E.  ilf.  Swiftf  for  the  appellant 

Nelson  ^  Puliz,  for  the  respondent. 

S.  B.  Strong,  J.  At  common  law,  and  previous  to  the 
passage  of  our  statute  for  the  more  effectual  protection  of  the 
property  of  married  women,  {Act  ofAprill,  1848,)  the  husband 
was  entitled  to  the  personal  property  (including  the  choses  in 
action)  of  the  wife  at  the  time  of  their  marriage  or  acquired  in 
her  behalf  during  their  joint  lives.  He  might,  however,  deprive 
himself  of  such  right  by  an  agreement  before  marriage,  or  a 
waiver  in  favor  of  the  wife  afterwards.  He  might,  if  he  chose, 
allow  the  wife  to  retain  or  have  as  her  separate  estate  what  had 
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been  given  to  her  by  others,  or,  (except  as  to  his  creditors,)  by 
himself.  If  under  such  an  arrangement  or  understanding  he 
had  received  any  of  such  personal  estate  or  its  avails,  it  would 
have  been  as  her  trustee,  and  she  could  not  have  lost  her 
interest  in  or  control  of  the  property*  The  principle  that  such 
reception  did  not  alter  the  wife's  right  was  recognized  by  Chan- 
cellor Walworth  in  Partridge  v.  Haven,  (10  Paige,  618 ;)  by 
this  court  in  Merritt  v.  Lyon^  (3  Barb.  S.  C.  R.  110,)  and  by 
the  court  of  appeals  in  the  last  mentioned  case,  on  an  appeal 
from  a  decision  in  it  made  subsequent  to  that  in  the  3d  of  Bar- 
bour and  somewhat  in  conflict  with  it,  although  it  was  not  intend- 
ed to  overrule  it,  as  assumed  by  my  associates.  In  the  case 
under  consideration  the  money  had  been  given  to  the  plaintiff 
before  her  intermarriage,  by  her  father,  or  it  had  been  distribu- 
ted to  her  as  one  of  his  next  of  kin.  She  had  always  had  the 
control  and  management  of  it  as  her  private  property  for  her  own 
use ;  and  that  she  had  done  so  pursuant  to  an  arrangement  with 
her  husband,  or  at  any  rate  with  his  consent,  is  clearly  inferrible 
from  the  fact  that  he  drew  the  note  and  made  it  payable  to  her. 
The  transaction  is  entirely  clear  of  any  charge  of  fraud,  and  in- 
volves simply  a  question  of  right  between  husband  and  wife, 
raised  by  a  third  person,  and  evidently  without  the  connivance 
of  either.  The  case  steers  clear  of  the  exception  in  the  3d  sec- 
tion of  the  act  of  April  11,  1849,  amending  the  act  of  1848,  as 
the  money  was  not  given  to  the  wife  by  the  husband,  but  she 
had  been  allowed  by  him  to  retain  what  she  had  derived  from 
her  father's  estate.  The  2d  section  of  the  act  of  1848,  as  there 
is  no  pretense  of  any  violation  of  the  previously  acquired  rights 
of  the  husband,  and  his  creditors  are  not  concerned,  is  applica- 
cable  to  this  instance ;  and  according  to  the  cases  under  the  two 
statutes  for  the  protection  of  the  property  of  married  womeOi 
she  can  maintain  this  suit  without  joining  her  husband  as  co- 
plaintiff. 

It  is  unnecessary  to  consider  whether,  as  independent  of  those 
statutes,  the  husband  and  wife  might  have  jointly  sued  on  this 
note,  the  non-joinder  of  the  husband  would  have  been  fatal  to 
the  suit.    That  the  action  might  have  been  maintained  at  com- 
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mon  law  in  their  joint  names  seems  to  have  been  settled  in  Nash 
V.  Ncutfiy  (2  Mcul,  Ch.  C.  133,)  which  is  quoted  with  approbation 
by  Clancy^  (p.  7,)  in  his  admirable  work  on  the  rights  of  mar- 
ried women. 

The  judgment  at  the  special  term  should  be  reversed,  and 
there  should  be  a  new  trial,  costs  to  abide  the  event  of  the  suit. 

BiRDSETE,  J.  If  the  money  for  which  the  note  in  suit  was 
giyen,  belonged  to  the  plaintiff  at  her  marriage  and  was  then  in 
her  possession,  it  was  by  the  marriage  given  to  and  became  the 
property  of  the  husband.  The  marriage  operated  as  a  gift  of  it  to 
the  husband.  (2  Kent,  143.  Clancy^s  Rights  of  Mar,  Womeuy 
2, 3,  %th  ed.)  But  if  instead  of  being  at  that  time  in  the  form  of 
money,  it  was  then  invested  upon  contract,  as  by  note,- or  bond 
and  mortgage ;  or  if  it  was  otherwise  a  chose  in  action,  then 
the  husband's  right  thereto,  instead  of  being,  as  in  the  other 
case,  absolute,  was  only  limited  and  qualified.  He  must  reduce 
them  into  possession,  before  they  become  his  absolutely.  But 
he  is  not  compelled  to  reduce  them  to  his  possession.  It  is  op- 
tional with  him,  whether  to  do  so  or  not ;  certainly  as  to  the 
debtor,  whatever  may  be  the  rule  as  to  his  own  creditors.  The 
testimony  in  this  case  is  consistent  with  the  fact  that  the  wife 
had  received  this  money  prior  to  the  marriage,  and  had  invested 
it,  and  had  kept  it  ever  since  in  the  form  of  a  chose  in  action, 
with  the  express  consent  of  the  husband.  If  so,  it  was  still  her 
property.  And  this  action  was  properly  brought  in  her  name. 
Instead  of  rendering  judgment  for  the  defendant  absolutely, 
without  passing  upon  the  point  specifically,  this  fact  should  have 
been  found  one  way  or  the  other ;  and  the  judgment  would  have 
followed,  for  the  plaintiff,  if  it  appeared  that  the  husband  had 
omitted  to  reduce  the  chose  in  action  to  his  possession. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  ev€nt. 

Emott,  J.,  concurred.  New  trial  granted. 

[Kings  General  Tebm,  January  18, 1867.  S.  B.  Strong^  BmaU  and 
Birdseyey  Jasticee.] 
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Company. 

The  return  of  a  constable,  certifying  the  time  and  manner  of  his '  Berring  ft 
sammona  upon  the  defendant,  is  presumptive  evidence  of  what  it  states. 
If  it  appears  from  that  return  that  the  process  has  been  regularly  served, 
and  nothing  is  shown,  or  offered  to  bo  shown,  to  the  contrary,  the  justice  is 
authorized  to  proceed  in  the  action  ;  and  his  judgment,  if  otherwise  regular, 
cannot  be  controverted  in  the  same,  or  a  collateral  suit. 

Where  the  statute  designates  one  or  more  officers  of  a  corporation  upon  whom 
process  against  it  may  be  served,  the  return  of  the  constable  is,  in  like  man- 
ner, evidence  as  to  the  official  character  of  the  person  served  with  such  pro- 
cess, and  of  the  facts  which  justify  such  service.    Birdseye,  J.,  dissented. 

But  where  the  defendant  appears  in  season,  he  may,  notwithstanding  the  con- 
stable's return,  raise  and  avail  himself  of  the  objection  that  the  sommoDS  was 
not  served  in  such  a  manner  as  to  confer  jurisdiction  upon  the  justice. 

Accordingly,  where,  in  an  action  against  a  rail  road  company,  the  constable  re- 
turned upon  the  summons  that  he  had  served  the  same  personally  on  A. 
B.,  freight  agent  of  the  defendants,  at  &c.,  no  person  having  been  designated 
by  them  upon  whom  process  might  be  served  in  the  said  county,  according 
to  the  statute,  and  that  no  officer  of  the  company-  resided  within  the  said 
county,  upon  whom  process  could  be  served ;  it  imt  hdd  that  the  defend- 
ants should  have  been  permitted  to  show  that  the  service  upon  the  iVeight 
agent  was  unauthorized  by  the  statute,  inasmuch  as  there  was  a  resident 
director  in  the  county. 

APPEAL  from  a  judgment  of  the  Dutchess  county  court. 
The  action  was  commenced  before  a  justice  of  the  peace, 
by  a  summons  issued  on  the  16th  day  of  July,  1855.  np<m 
this  summons  the  constable  made  the  following  retnrn : 

'*  The  within  summons  personally  served  on  the  within  named 
defendants,  this  16th  day  of  July,  1855,  by  serving  said  sniii- 
mons,  personally,  on  William  H.  Fowler,  freight  agent  of  said 
defendants,  at  the  North  East  station,  in  the  town  of  North 
East  aforesaid,  no  person  having  been  designated  by  said  defend- 
ants upon  whom  process  may  be  served  in  the  said  county  of 
Dutchess,  according  to  the  provisions  of  section  14  of  an  act 
entitled  an  act  to  amend  the  act  entitled  an  act  to  authorize 
the  fornration  of  rail  road  corporations,  and  to  regulate  the 
same,  passed  April  2d,  1850,  passed  April  15, 1854,  and  that 
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no  officer  of  the  within  named  rail  road  company  resides  within 
the  said  county  of  -Dutchess,  upon  whom  process  can  be  served. 

Peter  Friss,  Constable." 
On  the  return  day  of  the  summons  the  plaintiff  appeared  and 
filed  his  complaint,  in  writing,  and  the  cause  was  adjourned  un- 
til the  Slst  of  July.  The  parties  then  appeared,  by  their 
counsel,  and  the  defendants  asked  and  obtained  leave  to  answer. 
The  defendants'  counsel  produced  an  affidavjit  showing  that  Al- 
bert J.  Akin,  one  of  the  directors  of  the  defendants'  company, 
at  the  time  of  the  issuing  of  the  summons  resided,  and  still 
resided  in  the  town  of  Pawlings,  in  the  said  county  of  Dutchess. 
The  defendants  moved  to  quash  the  summons  and  dismiss  the 
suit,  on  the  ground  that  the  summons  had  not  been  legally 
served,  so  as  to  obtain  jurisdiction  of  the  persons  of  the  defend- 
ants, because,  1.  Service  of  said  process  could  not  be  legally 
made  upon  Fowler,  he  not  being  an  officer,  superintendent  or 
managing  agent  of  the  defendants ;  and  2.  Because  at  the  time 
of  issuing  of  said  process,  before  and  ever  since,  Albert  J.  Akin 
was  one  of  the  directors  of  the  company  of  the  defendants,  and 
was  a  resident,  then,  before  and  ever  since,  and  still  was  a  resi- 
dent of  Pawlings,  in  said  county  of  Dutchess,  and  a  person  upon 
whom  process  could  be  served.  The  motion  was  denied  by 
the  justice.  The  defendants  then  put  in  an  answer,  and  the 
cause  proceeded  to  trial.  The  action  -was  brought  to  recover 
damages  for  injuries  done  to  a  pair  of  oxen  belonging  to  the 
plaintiff — one  of  them  being  killed — by  the  engine  of  the  de- 
fendants, upon  their  rail  road.  The  jury  found  a  verdict  in 
&vor  of  the  plaintiff,  for  $70  damages ;  and  the  justice  render- 
ed a  judgment  for  that  sum,  with  costs.  The  county  court,  on 
appeal,  affirmed  the  judgment,  and  the  defendants  appealed  to 
this  court.  ' 

R.  O.  Dorr,  for  the  appellants. 

S.  Wodettf  for  the  respondent. 
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S.  B.  Strong,  J.  The  return  of  a  constable  certifying  the 
time  and  manner  of  his  serving  a  summons*  npon  the  defend- 
ant, is  undoubtedly  presumptive  evidence  of  what  it  states. 
If  it  appears  from  that  return  that  the  process  has  been  regu- 
larly served,  and  nothing  is  shown,  or  offered  to  be  shown,  to 
the  contrary,  the  justice  is  authorized  to  proceed  in  the  action, 
and  his  judgment,  if  otherwise  regular,  cannot  be  controverted 
in  the  same  or  a  collateral  suit.  Where  the  statute  designates 
one  or  more  officers  of  a  corporation  upon  whom  process  against 
it  may  be  served,  I  am  inclined  to  think  that  the  return  of  the 
constable  is  in  like  manner  evidence  as  to  the  official  charac- 
ter of  the  person  served  with  such  process,  and  of  the  facts 
which  justify  such  service.  This  principle  seems  to  be  neces- 
sary, in  the  administration  of  justice,  as  the  magistrate  could 
not  otherwise  be  protected  where  the  officer  should  make  a  false 
return  in  a  jurisdictional  particular.  But  it  seems  to  me  that 
the  reason  (the  inability  to  obtain  information  upon  the  subject 
of  the  return)  is  inapplicable  when  the  defendant  appears  in 
season  and  offers  to  prove  that  the  process  has  not  been  legally 
or  at  all  served  upon  him.  There  the  justice  is  or  may  be  ap- 
prised, at  once,  that  he  ought  not  to  entertain  jurisdiction  over 
the  defendants ;  for,  in  truth,  no  action  should  (or,  but  for  the 
reason  which  I  have  mentioned,  could  in  any  case)  be  sustained 
against  one  who  had  received  no  legal  notice  of  its  institution 
or  pendency.  I  am  not  aware  of  any  case  where  it  has  been 
decided  that  a  defendant  who  appeared  in  season  could  not  raise 
and  avail  himself  of  the  objection  that  the  primary  process  had 
not  been  served  in  such  a  manner  as  to  confer  jurisdiction 
upon  the  magistrate.  In  this  case  I  think  that  the  defendant 
should  have  been  permitted  to  show  that  the  service  upon  the 
freight  agent  of  the  company  was  unauthorized  by  the  statute, 
aa  there  was  a  resident  director  in  the  county 

The  declarations  of  the  engineer,  at  a  time  subsequent  to 
the  accident,  were  not  legitimate  evidence  against  the  company, 
and  should  not  have  been  received.  True,  they  had  no  bearing 
upon  the  only  point  in  controversy — the  sufficiency  of  the  ser- 
vice— ^but  they  had  a  tendency  to  show  negligence,  and  may 
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have  misled  the  jury.  Indeed  it  is  probable  that  snch  evidence 
induced  the  jary  to  decide  the  action  upon  a  point  foreign  to 
the  case,  as  the  weight  of  evidence  upon  the  point  actually 
involved  was  in  favor  of  the  defendant 

The  judgment  of  the  justice  and  of  the  county  court)  shpuld 
be  reversed. 

Emott,  J.,  concurred. 

BiRDSEYE,  J.  The  statute  respecting  the  commencement  of 
salts  in  justices'  courts,  (2  R.  S.  228,  ii  18-16,)  and  the  sum* 
mons  issued  in  pursuance  thereof,  make  it  the  legal  duty  of 
the  constable  to  serve  the  process,  in  a  certain  manner,  and  to 
return  thereop,  in  writing,  the  time  and  manner  in  which  he 
executed  the  same.  Upon  a  familiar  principle,  whatever  he 
does  and  certifies  in  the  performance  of  this  official  duty  is 
evidence,  and,  as  between  parties  to  the  process,  or  privies, 
conclusive  evidence,  and  not  liable  to  collateral  impeachment. 
{Co7oe7i  4*  HilPs  Notes  to  Phil.  Ev.  1047,  8, 1088, 5,  7.)  But 
it  is  nowhere  made  the  duty  of  a  constable,  receiving  for  ser- 
vice a  summons  against  a  rail  road  corporation,  to  ascertain  or 
to  certify  whether  there  be  any  director  or  other  officer  of 
the  corporation  on  whom  process  can  be  served,  according  to 
the  existing  provisions  of  law,  resident  in  his  county,  or 
whether  the  corporation  has  failed  to  designate  some  person 
on  whom  such  process  cs^n  be  served,  and  to  file  such  desig- 
nation in  the  office  of  the  county  clerk.  {See  Laws  of  1854, 
618,  614,  H  14,  16.)  Of  what  effect  the  constable's  certificate 
or  return  on  either  of  these  points  can  be,  I  do  not  perceive. 
As  to  the  latter,  for  instance,  the  county  clerk  is  the  proper 
person  to  certify.  If  the  constable  has  any  knowledge  or  in- 
.  formation  in  regard  to  it,  he  mast  obtain  the  same  from  the 
clerk.  If  he  obtained  it  orally,  how  can  we  know  that  he  cor- 
rectly understood,  or  remembered,  or  certified  the  statements 
made  to  him.  If  he  obtained  the  written  certificate  of  the 
clerk,  (which  would  undoubtedly  be  good  evidence  of  the  desig- 
nation, or  of  the  failure  to  file  it,  (2  R.  S,  552,  i  12,)  why  should 
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not  the  court  have  the  same  evidence.  Upon  what  principle^ 
or  by  what  authority,  may  he  suppress  it,  and  give  his  own  cer- 
tificate of  that  fact,  and  without  even  referring  to  the  certificate 
of  the  clerk  ?  The  same  remarks  apply  to  the  alleged  non-resi- 
dence of  any  officer  on  whom  process  can  be  served,  according 
to  the  existing  provisions  of  law.  Perhaps  a  constable  who  is 
personally  acquainted  with  every  resident  of  his  county,  or 
who  personally  knows  all  the  officers  of  a  rail  road,  as  well  as 
the  fact  that  each  of  them  resides  in  some  specific  place  out  of 
his  county,  may  truly  make  the  return  or  certificate  made  by 
the  constable  in  this  case.  But  it  cannot  be  presumed  that  any 
constable,  much  less  that  every  one,  would  possess  this  knowl- 
edge. No  constable  is  bound  to  obtain  such  knowledge.  And 
if  he  certifies  to  it,  I  know  not  how  his  return  can  become  even 
prima  fade  evidence  of  the  matters  he  states. 

As  then  the  justice  of  the  peace  could  obtain  jurisdiction  of 
the  action  by  such  a  service  on  the  freight  agent  of  the  defend- 
ants as  was  made  in  this  case,  only  in  case  of  the  non-residence 
in  Dutchess  county,  of  some  one  of  the  superior  officers  of  the 
company,  on  whom,  by  law,  process  could  be  served,  and  then 
only  by  the  failure  of  the  company  to  designate  some  other  per- 
son in  the  county  on  whom  such  process  could  be  served ;  and 
as  there  was  no  legal  evidence  before  the  justice,  upon  either 
point,  I  do  not  see  that  he  obtained  any  jurisdiction  of  the  action 
whatever,  or  had  any  power  to  adjourn  from  the  25th  to  the 
81st  of  July. 

When  the  defendants  appeared  upon  such  adjourned  day,  and 
took  the  objection  that  one  of  the  directors  of  the  defendants 
did  not  reside  in  the  county,  and  made  proof  of  that  fact,  and 
moved  to  dismiss  the  summons  and  the  suit,  the  justice  denied 
the  motion,  insisted  that  he  had  acquired  full  jurisdiction  of  the 
action,  and  proceeded  to  hear  it  and  give  judgment.  In  so  do- 
ing, he  must  have  proceeded  on  the  ground  that  the  return  of 
the  constable,  stating  the  facts  which  alone  conferred  jurisdic* 
tion,  was  not  only  evidence,  but  conclusive  evidence  of  those  facts. 
I  think  he  was  in  error  in  holding  the  return  conclusive.  As 
/I  have  already  said,  I  do  not  think  it  was  even  prima  facie  eyi- 
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dence.  It  was,  so  far  as  these  facts  are  concerned,  an  un- 
official statement,  and  therefore  merely  hearsay.  {See  Wil- 
liams V.  Merle,  11  Wend,  80,  82.) 

When  this  objection,  properly  taken  and  sufficiently  sup- 
ported, had  been  overruled,  the  defendants  answered  and  went 
to  trial  on  the  merits.  This  was  no  waiver  of  their  objection 
to  the  jurisdiction.  (14  John.  481.  4  Barb.  320,  645.  9  id. 
60.    11  id.  309.) 

I  entertain  no  doubt  that  the  evidence  of  the  declarations 
of  the  engineer,  made  subsequent  to  the  time  when  the  plain- 
tiff's cattle  were  injured,  in  regard  to  the  defectiveness  of  the 
light  on  the  engine,  at  the  time  of  the  supposed  accident,  was 
improperly  admitted.  He  was  a  competent  witness  for  either 
party.  His  declarations  were  clearly  not  a  part  of  the  res 
gesi(B.  It  is  only  where  the  agent's  declarations  are  so,  that 
they  are  evidence  against  his  principal.     (4  Werid.  394. 

Without  examining  the  other  questions  in  the  case,  I  am  of 
opinion  that  the  judgments  of  the  county  court  and  the  justice 
must  be  reversed. 

Judgments  reversed. 

[Kings  General  Term,  January  18,  1857.  S.  B.  Strong,  Birdieye  and 
Emoiit  Justices.] 


Brown  vs.  Smith  and  others. 

Where  the  act  of  an  officer  is  of  such  a  nature  that  his  office  gives  him  no  author- 
ity to  do  it,  he  is  not  protected  by  the  section  of  the  statute  which  requires 
suits  a^inst  him  to  be  brought  in  his  own  county ;  but  where,  in  performing 
an  act  within  the  scope  of  his  authority  he  conf  mits  an  error,  or  even  abuses 
the  confidence  which  the  law  reposes  in  him«  he  is  still  entitled  to  the  protec- 
tion of  the  statute. 

In  determining  the  question  as  to  the  residence  of  a  person  owning  real  estate 
subject  to  taxation,  assessors  act  judicially.  And  when  acting  judicially,  within 
the  scope  of  their  authority,  they  are  not  liable  to  an  action,  although  they  err. 

Accordingly,  where  the  plaintiff's  farm  lay  partly  in  the  county  of  Otsego  and 
partly  in  the  county  of  Herkimer,  his  residence  being  in  the  latter  county,  and 
the  defendants,  assessors  of  a  town  in  Otsego  county,  assessed  the  whole  of  the 
fkrm  to  him  in  that  county,  and  upon  a  warrant  issued  for  the  collection  of  the 
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tax,  the  plaintiff's  property  was  taken  and  sold  ;  ii  was  held  that  do  acUoD 
would  lie  against  the  defendants,  for  such  errooeous  assessment. 
Prosser  v.  Secor^  (5  Barb.  607,)  overruled. 

A  PPEAL  from  a  judgment  of  the  Herkimer  coanty  court. 
J\.  The  action  was  brought  by  the  plaintiff  against  the  defend- 
ants, who  were  the  assessors  of  the  town  of  Plainfield  in  the 
county  of  Otsego,  for  wrongfully  and  unlawfully  assessing  or 
causing  to  be  assessed  the  lands  of  the  plaintiff,  whereby  and  in 
consequence  whereof  the  plaintiff  was  obliged  to  pay  an  illegal 
tax  of  about  $12.  The  action  was  commenced  by  warrant  issued 
by  a  justice  of  the  peace  of  the  town  of  Winfield,  Herkimer 
county,  and  was  tried  in  that  town.  The  complaint  alleged 
that  the  defendants  were  residents  and  assessors  of  the  town  of 
Plainfield  in  Otsego  county,  in  1855,  and  that  as  such  they 
wrongfully  assessed  the  farm  of  the  plaintiff  in  said  town  of 
Plainfield,  Otsego  county,  in  that  year,  in  consequence  of  which 
act  the  board  of  supervisors  of  Otsego  county  had  issued  a  war- 
rant to  the  collector  of  Plainfield,  to  collect  a  tax  on  said  &rm 
for  the  year  1855,  and  that  the  collector  by  virtue  of  said  war- 
rant had  taken  the  personal  property  of  the  plaintiff  and  sold  it 
to  collect  said  tax.  The  plaintiff  claimed  to  recover  of  the 
assessors  the  value  of  the  same.  Two  of  Aie  defendants  were 
arrested  on  said  warrant,  and  answered  the  complaint  by  admit- 
ting that  they  were  assessors  of  Plainfield  as  alleged  in  the 
complaint,  and  that  they  assessed  the  plaintiff's  farm  in  Plain-^ 
field  in  1855,  and  claimed  and  alleged  a  right  so  to  assess  said 
farm  &c.,  and  denied  the  plaintiff's  claim  to  recover  against  them 
for  so  doing.  The  plaintiff's  farm,  consisting  of  about  200  acres, 
lay  in  the  towns  of  Winfield,  Herkimer  county,  and  Plainfield, 
Otsego  county,  and  the  county  line  between  the  counties  of  Her- 
kimer and  Otsego,  and  the  town  line  between  the  towns  of  Wm- 
field  and  Plainfield  passed  nearly  through  the  centre  of  the 
farm.  The  plaintiff  claimed  to  reside  in  Winfield  and  his  farm 
was  assessed  in  Winfield ;  the  defendants  claimed  that  he  re- 
sided in  Plainfield,  and  assessed  his  whole  farm  in  Plainfield. 
On  the  trial  there  was  some  conflicting  evidence  as  to  his  place 
of  resideneei  and  the  justice  found  that  he  was  a  resident  of  the 
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town  of  Winfield.  It  was  proved  that  a  heifer  of  the  plaintiff 
was  levied  upon  and  sold,  by  virtue  of  the  warrant  issued  for  the 
oollection  of  the  tax.  The  justice  renderei^  a  judgment  in  favor 
of  the  plaintiff,  against  the  defendants  Smith  and  Spicer,  for 
$13.50  damages  and  $2.51  costs.  The  defendants  appealed  to  tho 
county  court,  and  relied  upon  the  following  grounds  for  revers- 
ing the  judgment,  viz  :  1.  That  the  justice  erred  in  refusing  to 
let  the  defendants  prove  by  the  witness  King  what  the  cow  sold 
for.  2.  That  inasmuch  as  this  was  an  action  against  the  de- 
fendants for  an  act  done  by  them  by  virtue  of  their  office  as 
assessors,  the  action  was  local,  and  should  have  been  commenced 
in  the  county  of  Otsego,  and  could  not  be  commenced  and  tried  in 
the  county  of  Herkimer.  (2  R.  S,  613,  §  8, 4^A  ed.  Code,  §  124.) 
The  county  court  affirmed  the  judgment  of  the  justice,  and  the 
defendants  appealed. 

jP.  Kernariy  for  the  plaintiff. 

Gardner,  for  the  defendants. 

Bacon,  J.  The  important  question  in  this  case  is  whether 
the  defendants  were  not  entitled  to  the  protection  of  the  statute 
which  required  the  suit  to  be  brought  within  their  own  county. 
And  this  depends  upon  the  question  whether  the  act,  to  wit,  the 
assessment  of  the  plaintiff's  lands,  was  an  act  done  virtute 
officii  or  colore  officii.  Where  the  act  of  an  officer  is  of  such  a 
nature  that  his  office  gives  him  no  authority  to  do  it,  he  is  not 
protected ;  but  where,  in  performing  an  act  within  the  scope  of 
his  authority,  he  commits  an  error,  or  even  abuses  the  confi- 
dence which  the  law  reposes  in  him,  he  is  still  entitled  to  the 
protection  of  the  statute.  It  is  somewhat  difficult  to  preserve 
the  distinction,  and  the  cases  consequently  are  conflicting  and 
cannot  all  be  reconciled. 

The  farm  assessed  was  situated  partly  in  Plainfield,  Otsego 
county,  and  partly  in  Winfield,  Herkimer  county,  and  the  plain- 
tiff, as  the  proof  stands,  was  properly  taxable  in  the  latter  place. 
As  to  the  land  lying  in  Plainfield,  the  defendant  plainly  had 
jurisdiction  of  the  subject  matter,  and  the  point  for  them  to  de- 
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termine  was  where  the  defendant  resided.  It  mast  be  conceded 
even  on  the  evidence  in  this  case,  that  this  was  by  no  means  so 
clear  a  matter ;  and  in  determining  it  the  assessors  acted  judi- 
cially. And  when  acting  judicially,  within  the  scope  of  their 
authority,  although  they  err,  they  are  not  liable  to  an  action. 
(  Weaver  v.  Devendorf,  3  Denio,  117.  Vail  t.  Owerij  19  Barb. 
22.)  It  seems  to  me  a  monstrous  injustice  to  hold  that  where 
the  law  casts  upon  the  assessors  a  duty  to  perform,  and  they 
exercise  a  judicial  function  in  determining  the  questions  com- 
mitted to  them,  they  are  still  liable  to  a  prosecution  if  it  turns 
out  that  they  mistook  that  duty,  or  erred  in  its  performance. 
The  case  of  Prosser  v.  Secor^  (5  Barb.  607,)  which  holds  assess- 
ors liable  where  they  assessed  a  minister  of  the  gospel,  is  directly 
in  conflict  with  Weaver  v.  Devendorf^  (3  Denio,  117 ;)  and  I 
prefer  the  authority  of  the  latter  case,  while  the  reasons  upon 
which  it  is  founded  seem  to  me  most  consonant  with  what  strikes 
me  as  the  justice  of  the  case.  "  The  assessors,"  say  the  court, 
"  were  judges  acting  clearly  within  the  scope  of  their  authority. 
They  were  not  volunteers,  but  the  duty  was  imperative  and 
compulsory,  and  acting  as  they  did  in  the  performance  of  a 
public  duty  in  its  nature  judicial,  they  were  not  liable  to  an  ac- 
tion, however  erroneous  or  wrongful  their  action  may  have  been." 

The  case  of  Van  Rensselaer  v.  Cottrell,  (7  Barb,  127,)  is 
founded  on  the  same  principle,  and  holds  that  where  lands  are 
situated  within  the  town  in  which  the  assessors  reside,  they  have 
jurisdiction  of  the  subject  matter,  and  however  they  may  err  in 
the  performance  of  their  duty  respecting  its  assessment,  the 
error  may  be  corrected  in  a  court  of  review,  but  will  not  render 
their  proceedings  void.  {See  also  Van  Rensselaer  v.  Wit- 
beck,  7  Barb,  133.) 

Public  ofiScers  have  responsibilities  enough  to  encounter  with- 
out unduly  straining  a  point  to  attach  a  liability  where  the  law 
casts  a  duty  upon  them  which  in  good  faith  they  attempt  to 
discharge.  I  think  the  judgments  of  the  justice  and  of  the  coun- 
ty court  should  both  be  reversed.  Judgments  reversed. 

[Jefferson  General  Term,  April  7,  1857.  HvSbbard^  Pratt,  Bacon  tad 
W.  F.  AUen,  Justices.] 
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Where  a  constable,  to  whom  a  sammons  bad  been  deliyered,  by  a  Justice  of  the 
peace,  for  service,  brought  it  to  the  justice,  and  stated  to  him  that  he  had 
personally  served  it  on  the  defendant,  and  requested  the  justice  to  write  his 
return  thereon ;  and  the  justice  thereupon  took  the  summons  and  wrote  this 
relom  upon  H,  in  the  presence  of  the  constable :  *'  Returned  personally  served, 
November  14,  1855,  by  B.  W.,  Const.,  fees  75  cts."  no  name  being  signed  there- 
to ;  U  was  held  that  this  return  was  not  sufficient  to  give  the  justice  jurisdic- 
tion, and  that  a  judgment  founded  thereon  was  void,  and  ftimished  no  justifi- 
cation for  the  arrest  and  imprisonment  of  the  defendant,  by  virtue  of  an 
execution  issued  upon  it.    Gray,  J.,  dissented. 

THIS  action  was  tried  at  the  Otsego  circuit  in  December, 
1856,  when  the  plaintiff  obtained  a  verdict  against  the  de- 
fendant for  $500,  damageSi  The  defendant  made  a  bill  of  ex- 
ceptions, and  the  judge  who  presided  on  the  trial,  made  an  order 
staying  the  plaintiff's  proceedings  on  the  verdict,  and  directed 
that  the  defendant's  motion  for  a  new  trial,  on  his  exceptions, 
be  first  heard  at  the  general  term. 

Two  causes  of  action  are  set  out  in  the  complaint.  In  one 
of  which  the  plaintiff,  after  stating  that  the  defendant  had 
twice  maliciously,  d&c.  pi^psecuted  the  plaintiff  by  summons  be- 
fore justices  of  the  peace,  and  abandoned  his  actions  on  the 
return  days  of  the  summonses,  alleged,  in.  substance,  that  the 
defendant,  well  knowing  that  he  had  no  reasonable  or  probable 
^cause  of  action  against  the  plaintiff  for  the  conversion  of  a 
cow,  falsely  and  maliciously  caused  a  summons  to  be  issued 
against  the  plaintiff,  by  a  justice  of  the  peace,  that  required 
the  plaintiff  to  answer,  in  a  civil  action,  the  complaint  of  the 
defendant  for  merchandise,  on  book  account,  labor  and  ser- 
vices and  money,  to  his  damage  $100 ;  and  that  the  plaintiff 
did  not  appear  before  the  justice,  in  pursuance  of  the  summons, 
on  the  return  day  thereof,  because  the  defendant  had  a  cause 
of  action  against  him  on  an  account,  for  which  the  plaintiff  be* 
lieved  the  defendant  had  sued  him.  That  the  defendant  design- 
edly procured  the  summons  to  be  issued  in  the  form  aforesaid, 
80  that  the  plaintiff  would  not  appear  before  the  justice  on  the 
return  day  thereof,  and  to  enable  the  defendant  to  obtain  a 
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judgment  against  the  plaintiff  on  which  he  could  imprison  him* 
That  on  the  return  day  specified  in  the  summons,  the  defendant 
appeared  before  the  justice,  in  the  absence  of  the  plaintiff,  and 
complained  in  writing  against  the  plaintiff  for  the  conversion 
of  a  cow  of  the  defendant,  although  the  defendant  well  knew 
that  the  cow  was  the  property  of  the  plaintiff.  That  the  de- 
fendant then  proved  a  cause  of  action  against  the  plaintiff,  arising 
on  contract,  and  not  other  or  different ;  and  that  on  such  proof 
the  defendant  obtained  a  judgment  before  the  justice  in  his 
favor,  against  the  plaintiff, .  for  $30  damages,  besides  costs. 
That  the  defendant  afterwards  procured  an  execution  to  be 
issued  by  the  justice  on  such  judgment,  against  the  plaintiff's 
person,  on  which  the  defendant  caused  the  plaintiff  to  be  ar- 
rested and  carried  to  the  county  jail  of  Otsego  county,  and 
there  imprisoned  for  a  long  time,  to  the  great  damage  of  the 
plaintiff. 

The  other  cause  of  action,  set  out  in  the  complaint,  was  for 
the  defendant's  causing  the  arrest  and  imprisonment  of  the 
plaintiff,  in  the  Otsego  county  jail,  against  his  will,  to  his  great 
damage,  d&c. 

The  defense  set  up  in  the  answer,  aside  from  denials  of  alle- 
gations in  the  complaint,  was  that  the  defendant  caused  the 
arrest  and  imprisonment  of  the  plaintiff  by  virtue  of  an  execu- 
tion in  due  form,  against  his  person,  issued  by  a  justice  of  the 
peace  on  a  valid  judgment  in  favor  of  the  defendant,  against  the 
plaintiff,  for  the  conversion  by  the  plaintiff,  of  certain  personal 
property  belonging  to  the  defendant. 

The  material  question  that  arose  on  the  trial,  was  as  to  the 
validity  of  the  judgment  of  the  justice  of  the  peace,  against  the 
plaintiff,  in  favor  of  the  defendant,  and  on  which  the  execution 
was  issued,  by  which  the  plaintiff  was  arrested  and  imprisoned 
at  the  instance  of  the  defendant.  The  constable  who  took  the 
summons  to  serve,  carried  it  to  the  justice,  and  stated  to  him 
that  he  personally  served  it  on  the  plaintiff  on  the  14th  day  of 
November.  1855,  and  requested  the  justice  to  write  his  retom 
on  it.  The  justice  then  took  the  summons  and  wrote  this  re- 
turn on  it,  in  the  presence  of  the  constable,  to  wit :  "  Betamed 
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personally  served,  Nov.  14,  1855,  by  Braytou  Worden,  Const., 
fees  76  cts.''  The  constable  did  not  sign  the  return  himself ; 
and  there  was  no  return  on  the  summons  except  the  one  written 
by  the  justice,  above  set  forth.  The  judge  charged  the  jury  that 
the  judgment  of  the  justice  of  the  peace  was  no  justification  to 
the  defendant  for  the  plaintiff's  arrest  and  imprisonment.  That 
the  justice  had  no  jurisdiction  of  the  person  of  the  defendant  in 
the  action  before  him.  That  no  return  of  the  service  of  the 
summons  was  made  by  the  constable  who  served  the  same,  and 
that  the  return  of  the  service  of  the  summons,  made  by  the  jus- 
tice, was  not  suflScient  to  confer  jurisdiction.  That  the  written 
statement  made  on  the  back  of  the  summons,  by  the  justice,  did 
not  constitute  a  valid  return,  as  the  constable  neither  made  nor 
signed  the  same ;  and  that  the  defendant,  Pinder,  was  therefore 
liable,  in  this  action,  for  false  imprisonment.  The  judge  also 
eharged,  in  substance,  that  the  fact  that  the  justice  rendered  a 
judgment  against  the  plaintiff,  in  the  action  before  him,  was  not 
of  itself  a  bar  to  the  action  for  malicious  prosecution  ;  because 
the  justice  did  not  acquire  jurisdiction  of  the  person  of  the 
plaintiff,  inasmuch  as  no  valid  return  was  made  on  the  summons 
in  the  action  before  him.  The  defendant's  counsel  took  excep- 
tions to  the  charge ;  and  he  now  asked  for  a  new  trial,  on  a  bill 
of  exceptions. 

/  E.  Dewey,  for  the  plaintiff. 

D.  C.  Batesy  for  the  defendant. 

Balcom,  J.  It  is  provided  by  statute,  that  "  The  constable 
serving  a  summons  shall  return  thereupon,  in  writing,  the  time 
and  manner  in  which  he  executed  the  same,  and  sign  his  name 
thereto."  (2  R.  S.  228,  §  16.)  The  verbal  statement  which 
the  constable  made  to  the  justice,  that  he  personally  served  the 
summons  upon  the  plaintiff,  on  the  14th  day  of  November, 
1855,  was  no  evidence  of  the  service  of  the  summons,  on  which 
tbe  justice  could  act ;  and  the  indorsement  of  such  statement 
npon  the  summons,  by  the  justice,  added  nothing  to  its  force. 
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The  only  evidence  if  hich  the  justice  had  of  the  sernce  of  the 
Bummons  still  existed  in  the  verbal  statement  of  the  constable. 
Nothing  was  put  upon  the  summons  that  was  per  se  evidence 
of  its  service.  The  signature  of  the  constable  to  the  return  on 
it  was  wanting.  The  statute  says  he  shall  "  sign  his  name 
thereto ;"  and  he  could  not  employ  an  agent  to  sign  it  for  him, 
for  the  plain  reason  that  it  is  his  signature  to  the  return,  with 
which  the  law  presumes  the  justice  to  be  acquainted,  that  gives 
the  justice  jurisdiction  of  the  person  of  the  defendant,  and  au- 
thorises him  to  enter  in  his  docket  the  manner  the  service  has 
been  made. 

The  production  of  the  summons,  with  the  indorsement  on 
it  which  the  justice  made,  upon  the  trial  of  this  action,  was  no 
evidence  whatever,  that  the  summons  was  personally  served  on 
the  plaintiff.  The  indorsement  of  the  justice  on  the  summons 
was  but  his  written  declaration  in  regard  to  a  matter  as  to  which 
he  had  no  personal  knowledge.  It  was  no  part  of  the  duty  of 
the  justice  to  make  the  return,  and  his  official  oath  did  not  bind 
him  to  make  a  correct  one.  The  return  was  not  made  on  the 
oath  of  either  the  constable  or  justice ;  and  no  legal  proof  was 
made  before  the  justice,  that  the  summons  had  been  served  on 
the  plaintiff;  and  no  proof  of  the  service  thereof  was  made  on  the 
trial  of  this  action,  except  the  justice  testified  that  the  constable 
told  him  he  had  served  it.  The  justice  had  no  right  to  proceed 
in  the  action  before  him  on  what  the  constable  told  him  as  to 
the  service  of  the  summons.  He  could  not  act  on  information 
which  he  did  not  derive  in  a  legal  way.  The  proof  which  the 
justice  should  have  had,  was  the  signature  of  the  constable  to 
the  return  on  the  summons. 

The  judgment  of  the  justice  was  void.  It  did  not  justify  the 
defendant  in  causing  the  arrest  and  imprisonment  of  the  plain- 
tiff by  virtue  of  the  execution  which  the  justice  issued  on  it 
The  action  was  therefore  undefended ;  and  the  defendant's  mo- 
tion for  a  new  trial  must  be  denied  with  costs. 

JAjkBOVi  J*;  concurred. 
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Gray,  J^  dissented ;  holding  that  no  doubt  could  be  enter* 
tained  that  if  the  constable  himself  had  written  the  return  in  the 
precise  form  the  justice  did  it  for  him,  it  would  have  been  a  good 
return ;  and  he  regarded  it  equally  clear  that  he  could  author* 
ixe  another  to  act  as  his  amanuensis. 

Motion  for  a  new  trial  denied,  with  costs. 

[Orceoo  Qbneral  Tkru,  Jaly  14, 1857.  Chra^,  Moiom  and  BtUcom,  JviUcH.] 


Swift  vs.  The  City  of  Willi ausburob. 

The  ponwB  possessed  by  the  common  council  of  the  late  city  of  WOlIamtburgh 
to  open,  regulate,  giude  and  pave  streets,  Ac.  instead  of  being  general,  were, 
by  the  law  conferring  those  (wwers,  made  subject  to  certain  important  ra» 
strictions  and  limitations.  No  proceedings  could  be  taken  to  open,  regulate, 
grade  or  pave  any  street  or  avenue,  except  upon  petition  signed  by  one-third 
of  the  persons  owning  land  situated  within  the  assessment  limits.  These 
provisions  of  law  being  public,  and  all  the  preliminary  proceedings  leading  to 
the  determination  of  the  common  council  to  make  a  particular  improvement^ 
being  matters  of  public  record  in  the  office  of  the  city  clerk,  all  pefaons  are 
chargeable  with  notice  of  the  law  and  of  such  proceedings. 

If,  therefbre,  an  individual  enters  into  a  contract  with  the  corporation,  for  im« 
proving  a  street,  he  cannot,  after  having  performed  a  portion  of  the  work, 
maintain  an  action  against  the  corporation  to  recover  damages,  on  the  ground 
that  he  was  induced  to  enter  into  such  contract,  and  to  perform  the  work,  upon 
the  false  representations  of  the  defendants,  that  one-third  of  the  owners  of 
lands  to  be  assessed  had  petitioned  for  the  improvement,  and  that  the  corpo* 
ration  had  taken  the  necessary  proceedings  to  authorize  them  to  make  the 
same ;  whereas  no  such  petition  had  in  fkct  been  presented,  and  the  corpora- 
tion had  no  power  to  cause  an  assessment  for  the  expense  of  the  improve- 
ment to  be  noade,  or  to  contract  with  the  plaintiff  for  the  peribrmance  of  the 
work. 

It  is  the  duty  of  persons  al)Out  to  enter  into  a  contract  with  the  corporation 
for  the  performance  of  work  in  improving  the  streets,  which  is  to  be  paid 
Ibr  by  an  assessment  upon  the  district  benefited,  first  to  examine  the  records 
in  the  city  clerk's  office,  to  see  whether  a  proper  petition  has  been  preaented, 
and  the  other  preliminary  steps  taken. 

APPEAL  from  a  decision  made  at  a  special  term,  upon  the 
report  of  a  referee.     The  complaint  alleged  that  on  or 
about  the  first  day  of  February,  1853,  the  defendants,  claiming 
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to  act  under  their  charter,  represented  to  the  plaintiff,  that  cer« 
tain  persons,  being  one-third  of  the  owners  of  the  lands  in 
North-Seventh  street,  in  said  city,  between  the  East  river  and 
Union  avenue,  had  petitioned  for  the  improvement  hereinafter 
mentioned,  and  that  the  defendants  had  taken  the  necessaiy 
proceedings  to  authorize  them  to  make  such  improvement 
under  the  provisions  of  said  charter,  and  had  such  authority, 
and  had  determined  to  make  the  same  and  to  assess  the 
expense  thereof  upon  the  persons  benefited  thereby,  as  in 
such  case  provided  by  the  said  charter.  And  that  upon  such 
representations  and  claims,  at  the  special  instance  and  re- 
quest of  the  defendants,  the  plaintiff  entered  into  a  contract 
with  the  defendants,  whereby  they  mutually  agreed  that  the 
plaintiff  should  grade,  curb,  gutter,  bridge,  pave  and  flag  the 
sidewalks  of  said  street  in  a  certain  manner,  and  that  in  consid- 
eration thereof,  the  defendants  should  proceed  with  all  reason- 
able diligence  to  lay  a  sufficient  assessment  upon  the  adjacent 
lands  benefited  thereby,  and  collect  the  same  with  all  reason- 
able diligence,  and  out  of  the  moneys  so  collected  pay  to  the 
plaintiff  the  sum  of  $8.40  for  every  foot  of  the  length  of  said 
street  along  the  center  line  thereof  And  that  under  such  con- 
tract the  plaintiff  proceeded  to  perform  the  work  and  furnish 
the  materials  required  therefor,  and  performed  a  large  portion 
of  such  work,  to  wit,  the  grading  of  such  street.  And  that  he 
had  incurred  great  expense  and  performed  a  large  amount  of 
labor,  in  and  about  the  providing  and  placing  on  the  various 
parts  of  said  street,  and  the  lands  adjacent  to  the  same,  large 
quantities  of  paving,  curb  and  gutter  stone,  as  necessary  and 
proper  for  the  further  and  entire  performance  of  said  work. 
And  that  at  -  the  time  of  making  the  contract  aforesaid,  the 
said  representations  of  the  defendants  were  each  of  them  un- 
true, and  that  no  petition,  as  by  them  represented, ,  had  been 
presented'  to  them,  and  they  had  no  authority  to  cause  any  as- 
sessment for  the  expense  of  such  improvement  to  be  laid  or  col- 
lected, and  could  not  and  did  not  confer  any  right  or  authority 
upon  the  plaintiff,  to  enter  on  the  said  street  for  the  perform- 
ance of  said  work  to  bo  performed  by  the  plaintiff,  and  that  they 
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Bnbseqnently,  upon  a  petition  signed  by  one-third  of  the  owners 
of  lands  on  said  street,  entered  into  anew  contract  with  one  John 
Cassidy,  for  the  making  of  such  improvement,  and  that  the  de- 
fendants have  not  madej  (although  a  reasonable  time  for  that 
purpose  has  long  since  elapsed,)  and  cannot  make,  any  assess- 
ment for  the  payment  of  any  damages  or  compensation  to  the 
plaintiff,  on  account  of  the  contract  made  by  him  as  aforesaid, 
and  the  matters  above  set  forth.  And  the  plaintiff  claimed  to 
recover  against  the  defendants  the  sum  of  $10,000,  on  account 
of  the  matters  aforesaid,  and  he  prayed  judgment  for  that  sum 
and  costs. 

The  reply  was  a  general  denial  of  the  matters  set  forth  in 
the  answer.  The  referee  to  whom  the  cause  was  referred,  dis- 
missed the  complaint ;  and  from  the  judgment  entered  on  his 
report,  the  plaintiff  appealed. 

J.  L.  Campbelly  for  the  appellant 

Samuel  E.  Johnson^  for  the  respondent 

BiRDSEYE,  J.  The  powers  possessed  by  the  common  council 
of  the  late  city  of  Williamsburgh  to  open,  regulate,  grade  and 
pave  streets  &c.  instead  of  being  general,  were  by  the  law 
conferring  those  powers,  made  subject  to  certain  important 
"  restrictions  and  limitations."  {See  "  Act  to  incorporate  the  city 
of  Williamsburgh,'^  Laws  of  1851,  p.  110 ;  and  tit.  4,  §§1,  2, 
4*c.  p.  128.)  No  proceedings  could  be  taken  to  open,  regulate, 
grade  or  pave  any  street  or  avenue,  unless  upon  petition  signed 
by  one  third  of  the  persons  owning  land  situated  within  the 
assessment  limits,  which  were. to  be  fixed  in  the  manner  directed 
by  the  act.  Upon  the  presentation  of  a  petition  so  signed,  pub- 
lic notice  was  to  be  given  that  such  application  had  been  made, 
and  of  the  time,  (which  was  not  to  be  less  than  thirty  days  after 
the  first  publication  of  the  notice,)  when  the  common  council 
was  to  proceed  on  the  petition.  If  a  remonstrance  was  pre- 
sented, signed  by  a  majority  of  the  persons  who  would  be 
assessed  for  the  expense  of  the  improvement,  nothing  farther 
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could  be  done.  If  no  such  remonstrance  iras  presented,  thej 
might  in  their  discretion  aTlow  the  improvement  petitioned  for  to 
be  made. 

I  find  no  other  power  to  open  or  regulate  streets,  conferred 
on  the  common  council  of  that  city  ;  nor  were  we,  at  the  argu- 
ment, referred  to  any  other  provisions  of  law  on  the  subject 
In  this  respect  the  present  case  differs  altogether  from  the 
cases  presented  in  Cumminff  v.  The  Mayor  ^c.  of  Brooklyn^ 
(11  Paiffe,  596 ;)  Maunice  v.  The  Mayor  ^c.  of  New  Yorkj 
(4  Seld,  120 ;)  and  Wetmore  v.  Campbell,  {2 Sand.  S,  C.  R.  841.) 

In  the  first  of  these  cases,  the  chancellor  says  that  the  cor- 
poration of  Brooklyn  having  the  general  powers  of  a  corpora- 
tion, were  competent  to  enter  into  the  contract  they  had  there 
made  with  the  complainants.  That  the  fortieth  section  of 
the  city  charter,  {see  Laws  of  1833,  p.  105,)  gave  a  general 
authority  to  the  common  council  to  cause  streets  and  avenues 
to  be  graded,  paved  &c.,  and  that  there  was  nothing  in  the 
charter  which  prohibited  the  corporation  from  entering  into 
contracts  for  the  making  of  such  improvements.  The  same 
powers  are  possessed  by  the  common  council  of  New  York. 
{See  2  Sand.  S.  C.  R.  344  ;  4  Seld.  130;  section  175  of  Act 
of  April  9,  1813  ;  Davie^  Laws  relative  to  New  York  city 
p.  526.) 

Instead  of  conferring  similar  general  powers  on  the  common 
council  of  Williamsburgh,  the  legislature  thought  fit  to  make 
them,  in  regard  to  these  local  improvements,  but  little  more  than 
the  agents  of  the  owners  of  the  adjacent  lands.     No  proceedings 
could  be  initiated  except  by  the  consent,  and  upon  the  petition,  of 
one  third  of  the  persons  owning  the  lands  on  which  the  expenses 
of  the  improvement  would  be  assessed.     If  a  majority  of  the 
persons  to  be  assessed  for  the  expenses  of  the  improvement, 
remonstrated  against  it,  nothing  further  could  be  done.     These 
provisions  of  law  were  public.     The  plaintiff  is  as  much  bound 
by  them  as  were  the  authorities  of  the  city.     All  the  prelim- 
inary proceedings,  leading  to  the  determination  of  the  common 
council  to  make  the  improvement  in  question,  were  also  matters 
of  public  record  in  the  office  of  the  city  clerk.    As  such,  they 
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were  accessible  to  the  plaintiff,  and  he  is  fairly  chargeable  with 
notice  of  their  contents.  If,  as  he  alleges  in  his  complaint,  no 
petition  whatever  had  been  presented  by  the  owners  of  the 
property  to  be  benefited  by  this  improvement,  and  thus  the 
first  step  for  obtaining  jurisdiction  had  not  been  taken,  the 
slightest  diligence  in  examining  the  proceedings  relative  to  this 
improvement,  in  the  city  clerk's  ofiSce,  would  have  shown  him 
the  illegality  and  invalidity  of  the  whole  proceeding.  No  ex> 
cuse  for  the  failure  to  make  these  inquiries  is  suggested. 

If  the  plaintiff  can  recover  on  the  state  of  facts  he  has 
stated  in  his  complaint,  the  '*  restrictions  and  limitations"  which 
the  legislature  sought  to  impose  upon  the  powers  of  the 
common  council,  will  go  for  nothing.  And  yet  these  provis- 
ions are  matter  of  substance,  and  were  designed  to  be  of  some 
service  to  the  constituents  of  the  common  council.  They  were 
intended  to  protect  the  owners  of  lands,  and  the  tax  payers  of 
the  city,  as  well  against  the  frauds  and  impositions  of  the 
contractors  who  might  be  employed  to  make  these  local  improve- 
naents,  as  against  the  illegal  acts  of  the  common  council  them- 
selves in  employing  the  contractors.  But  if  the  plaintiff  can 
recover  in  this  action,  of  what  value  or  effect  are  all  these  safe- 
guards 1  If  the  common  council  desire  to  make  a  local  improve- 
ment, which  the  persons  to  be  benefited  thereby  and  to  be 
assessed  therefor,  are  unwilling  to  have  made,  the  consent  of 
the  owners  may  be  wholly  dispensed  with,  according  to  the 
plaintiff's  theory.  The  common  council  have  only  to  "  repre- 
sent" that  the  proper  petition  has  been  presented,  and  the 
proper  proceedings  have  been  taken,  to  warrant  the  improve- 
ment. They  then  enter  into  the  contract.  The  improvement 
is  made.  Those  other  safeguards,  for  an  assessment  of  the 
expenses,  and  for  reviewing  the  proceedings,  may  or  may  not 
be  taken.  Bat  when  the  work  is  completed,  and  is  to  be  paid 
for,  it  is  found  that  the  common  council  have  no  authority  to 
lay  any  assessment,  or  collect  a  dollar  from  the  property  benefit- 
ed by  the  improvement  The  contractor  then  brings  his 
action,  and  recovers  from  the  city  the  damages  he  has  sustain- 
ed by  the  failure  of  the  city  to  pay  him  the  contract  price. 
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The  ground  of  his  action  is  the  falsity  of  the  representation 
made  to  him.     But  the  truth  or  falsity  of  such  representations  i 

might  have  been  ascertained  by  the  party,  with  the  use  of  the 
most  ordinary  care  and  diligence.  The  existence  of  the  proper 
petition,  and  the  taking  of  the  necessary  initiatory  steps  to 
warrant  the  improvement  were  doubtless  referred  to  and  recited 
in  the  contract  made  with  the  plaintiff.  And  he  thus  became 
again  directly  chargeable  with  notico  of  the  contents  of  all 
these  papers. 

It  is  obvious  that  the  restrictions  and  limitations  imposed  by 
law  cannot  thus  be  evaded.  The  consent  of  the  parties  inter- 
ested in  such  improvements  cannot  be  dispensed  with;  the 
responsibility  which  the  conditions  precedent  created  by  the 
statute  impose,  cannot  be  thrown  off  in  this  manner.  For  the 
effect  of  so  doing  is  to  shift  entirely  the  burden  of  making  these 
local  improvements ;  to  relieve  those  on  whom  the  law  sought 
to  impose  the  expense,  and  to  throw  it  on  others  who  are  not 
liable,  either  in  law  or  in  morals. 

The  principle  of  this  assessment  law,  and  of  every  other 
assessment  law  of  the  state  for  similar  local  improvements,  so 
far  as  I  now  recollect,  is  to  charge  the  expense  of  the  improve- 
ment on  the  property  to  be  bcDcfited  thereby.  But  the  result 
of  the  rule  sought  to  be  established  in  this  action  would  relieve 
that  property,  and  make  the  expense  a  charge  on  the  general 
funds  of  the  city ;  to  be  collected  by  tax  on  all  the  property  of 
the  city.  It  would  be  useless  to  dwell  on  the  temptations  to 
fraud  and  wrong  which  such  a  rule  would  hold  out  to  the 
owners  of  property  requiring  improvement.  Whether  such 
owners  should  seek  to  throw  their  own  burdens  on  the  shoulders 
of  the  public,  by  seeking  an  election  to  the  common  council  and 
making  the  false  representations,  or  by  becoming  contractors, 
and  acting  on  such  representations,  is  of  no  consequence.  The 
statute  charged  the  expense  of  the  opening  of  North-Seventh 
street  on  the  owners  of  the  adjacent  lands.  The  plaintiff  seeks 
to  impose  that  expense  on  the  tax  payers  of  the  city  generally. 
He  is  not  entitled  to  the  help  of  this  court  to  effect  that 
purpose. 
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It  is  not  intended  to  express  any  opinion  as  to  what  the 
rights  of  the  parties  wonld  be,  if  the  false  representations  of 
the  common  council  had  concerned  some  subject  which  was 
exclusively  within  their  own  knowledge,  or  as  to  which  l^e 
plaintiff  had  no  means  of  acquiring  information,  and  was  charge 
able  with  no   notice,  and  no  want  of  diligence  in  failing  to  I 

obtain  sufficient  information  on  which  to  biM^e  his  dealings  | 

with  the  city.  | 

The  judgment  appealed  from  must  be  affirmed,  with  eosts.  | 

Emott,  J.,  concurred. 

S.  B.  Strong,  P.  J.  This  is  a  hard  case  for  the  plaintiff, 
who,  no  doubt,  acted  upon  the  supposition  that  the  corporation 
had  the  requisite  power  to  make  the  contract. 

It  is  unnecessary  to  decide  whether  one  can  recover  dan^ 
ages  from  the  corporation  of  a  city  by  reason  of  the  false  or 
fraudulent  representations  of  the  common  council.  The  diffir 
culty  in  this  case  is  that  the  common  council  transcended  its 
powers,  and  therefore  the  corporation  was  not  bound  by  their 
acts. 

The  judgment  should  be  affirmed. 

[Dutchess  General  Term,  April  14, 1867.  i9.  B,  Strong,  Bird90y9  and 
EmoU,  JiuUoes.] 


Smith  vs.  Grouse 


Where  a  party,  on  appealing  to  the  county  court  fbom  Uie  judgment  of  a  Jua< 
Uce  of  the  peace,  for  the  purpose  of  staying  execution  of  the  judgment, 
fflcecutes  an  undertaking,  with  sureties,  conditioDed  that  "If  Judgment  shall 
be  rendered "  agajost  the  appellant,  and  esecution  thereon  he  returned  un- 
aatisfled  in  whole  or  in  pait,  the  obligors  will  pay  the  amount  unsatisfied, 
and  the  county  court  reverses  the  judgment  of  the  justice,  and  on  appeal  to 
the  supreme  court,  that  court,  at  general  term,  rorenes  the  jodgmeot  of  the 
Vol.  XXIV.  65 
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couuty  conrt  and  affirms  that  of  the  Justice,  with  costs,  the  sureties  are  liable, 
not  merely  for  the  amount  of  the  judgment  in  the  county  court,  but  for  the 
amount  recovered  in  the  supreme  court. 


H 


•  A.  NELSON,  for  the  plaintiff. 
J.  V*  W.  Doty,  for  the  defendant 

By  the  Court,  Birdseye,  J.  This  case  is  a  controversy 
submitted  without  action,  pursuant  to  sections  372-4  of  the 
code  of  procedure.  The  facts  out  of  which  the  question  of  dif- 
ference arises,  are  the  following. 

The  present  plaintiff  brought  an  action  in  a  justice's  court. 
against  one  Morris  S.  Traver,  and  recovered  judgment  against 
him  for  ^25  damages,  together  with  costs  of  the  suit  From 
such  judgment  Traver  appealed  to  the  county  court  of  Dutchess 
county.  In  order  to  stay  the  issuing  of  execution  on  the  judg- 
ment, Traver  and  the  present  defendant,  Grouse,  united  in  an 
undertaking,  which,  after  reciting  the  judgment  and  appeal, 
proceeds  as  follows :  "  Now  therefore,  for  the  purpose  of  stay- 
ing the  execution  of  the  said  judgment,  we,  Morris  S.  Traver 
and  Tilley  Grouse,  as  sureties,  undertake,  jointly  and  severally, 
that  if  judgment  be  rendered  against  the  said  Morris  S.  Traver, 
appellant,  and  execution  thereon  be  returned  unsatisfied  in 
whole  or  in  part,  we  will  pay  the  amount  unsatisfied."  This 
undertaking  was  duly  presented  to  the  justice,  at  the  time  of 
the  appeal,  and  was  duly  approved  by  him. 

The  said  action,  between  said  Smith  and  Traver,  was  argued 
in  the  county  court,  and  the  judgment  of  the  justice's  court  re- 
versed with  costs.  Smith  thereupon  duly  appealed  from  the 
judgment  of  the  county  court,  to  the  general  term  of  the  su- 
preme court,  which  court  reversed  the  judgment  of  the  county 
court,  and  afiirmed  the  judgment  of  the  justice's  court,  and 
thereupon  judgment  was  duly  entered,  in  accordance  with  the 
decision  of  the  general  term,  and  for  $107.91,  interest,  costs 
and  disbursements,  besides  said  $25,  the  original  judgment ; 
and  an  execution  upon  said  judgment  was  duly  issued  against 
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the  property  of  said  Traver,  and  duly  returned  by  the  sheriff 
wholly  unsatisfied :  and  the  whole  amount  of  said  judgment  still 
remains  due  and  unsatisfied.  The  plaintiff  in  this  action  claims 
that  Grouse,  the  defendant  herein,  is  liable  on  his  bond  for  the 
amount  of  such  judgment,  damages  and  costs.  The  defendant 
insists,  first,  that  he  is  not  liable  at  all ;  and  second,  that,  if 
liable  at  all,  he  is  liable  only  for  the  judgment  and  costs  of  the 
county  court. 

By  the  giving  of  the  undertaking  in  question,  the  present 
defendant  assisted  in  staying  the  execution  of  the  original 
judgment  of  Smith  vs.  Traver.  But  for  that  act  of  Grouse, 
execution  on  that  judgment  would  have  been  issued.  As  insol- 
vency is  not  to  be  presumed,  but  rather  the  contrary,  we  must 
conclude  that  if  this  undertaking  had  not  been  given  by  Grouse, 
the  judgment  against  Traver  would  then  have  been  collected. 
Grouse  has  therefore  no  claim,  in  morals,  to  be  released  from 
liability  on  his  undertaking,  and  should  be  held  to  make  good 
at  least  the  loss  caused  by  the  stay  of  execution,  if  his  contract 
purports  to  create  a  liability  therefor.  Upon  this  point  there 
can  be  no  doubt.  Judgment  has  been  rendered  against  Traver, 
and  execution  thereon  has  been  returned  wholly  unsatisfied. 
It  was  upon  the  happening  of  precisely  these  events,  that 
Grouse  undertook  to  pay  the  amount  unsatisfied.  Why  should 
he  not,  then,  fulfill  his  promise  ? 

It  is  said  that  the  judgment  intended  to  be  secured  by  the  ap- 
peal was  that  of  the  county  court  of  Dutchess  county ;  and  that 
no  judgment  of  that  court  has  been  rendered  against  Traver. 
If  that  was  the  intention  of  the  parties  to  the  undertaking, 
why  was  it  not  expressed  ?  Why  were  not  the  words,  "  in  the 
county  court,"  inserted  after  " rendered,"  in  the  undertaking? 
The  words  used  in  the  undertaking  are  broad  enough  to  in- 
clude any  judgment  which  might  be  rendered  against  Traver 
in  that  action,  whether  in  the  county  court  or  this  court. 

But  it  is  obvious  that  there  was  never  any  intention  on  this 
point,  in  the  minds  of  the  obligors,  or  rather,  that  they  intend- 
ed to  comply  with  the  statute  which  prescribes  the  form  of  this 
flecjjrity.     {Code.  5  356.)    They  have  adopted  the  very  words 
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of  the  enftctment.  And  the  trae  question  is,  what  is  the  ood- 
construction  of  the  statute  ?  rather  than  what  is  die  confltnie- 
•tion  of  the  undertaking,  or  what  is  the  agreement  of  the  parties? 
The  obligors  and  obligee  never  had  any  agreement — any  meet- 
ing of  minds — on  the  subject.  The  latter  recovered  his  judg- 
ment; and  the  former,  availing  themselves  of  the  privilege  ex- 
tended by  law,  obtained  a  stay  of  execution  on  the  judgment, 
by  giving  the  undertaking  which  the  law  had  prescribed. 

•It  seems  obvious  then,  that  the  legislature  in  using,  in  the 
statute,  words  sufficiently  broad  to  charge  a  party  under  cir- 
cumstances like  the  present,  meant  to  include  all  that  &irly 
comes  within  the  terms  employed.  Full  effect  should  be  given 
to  the  plain  intention  of  the  legislators.  We  must  presume 
that  they  foresaw  that  just  such  a  State  of  facts  must  not  un- 
frequently  occur,  as  are  presented  in  this  case.  As  they  have 
adopted  a  form  of  expression  bo  general  as  to  provide  for  this 
case,  how  can  the  court  say  that  they  intended  something  less 
than  that — ^something  which  would  render  every  judgment  of 
a  justice's  court  less  valuable,  by  the  temptations  that  would 
be  held  out  to  litigation  and  strife.  For  such  would  certainly 
be  the  result  of  the  construction  here  contended  for  by  the 
defendant. 

As,  then,  there  is  a  legal  liability  against  the  ^fendant.  and 
also  a  moral  obligation,  certaiiily  to  the  extent  of  the  judgment 
of  the  county  court,  if  it  bad  been  what  it  should  have  been; 
is  there  any  method  bywhich  the  recovery  to  be  had  in  this 
action  can  be  restricted  to  the  amount  of  what  should  have  been 
the  judgment  in  the  county  court  ?  I  see  none.  The  liability 
of  the  defendant  is  an  entire  one.  It  is  to  pay  so  much  of 
the.  judginent  that  may  be  rendered  against  Traver^  as  shall 
be  unsatisfied  on  execution.  There  is  no  way^of  ascertaining 
what  would  have  been  the  amount  of  the  judgment  of  the  county 
court,  bad  it  J)6en  a  Judgment  of  affirmance.  Had  the  judg- 
ment of  the  couviy:  court  been  ngninst  Trover,  then  the  con- 
ditioir  of 'the  undertaking  would  have  been  broken,  and  his 
surety  would  hav^  been  charged ;  and,  probably,  in  ease  of  a 
further  appsdl  by  Trover,  Crouse  would' not  have  been  liable  iiar 
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the  costs  of  that  appeal.  Sut,  since  the  decision  of  the  gen- 
eral term  of  this  court,  reversing  the  judgment  of  the  county 
court,  there  is  no  judgment  of  the  county  court.  That  which 
^was  such  a  judgment  has  been  reversed — has  ceased  to  be — is 
held  for  nothing.  No  breach  of  the  condition  of  the  under- 
taking occurred,  till  the  judgment  of  this  court  was  rendered, 
and  the  execution  thereon  was  returned  unsatified.  When  the 
breach  occurred,  then  the  liability  of  the  defendant  became  com- 
mensurate therewith ;  and  he  cannot  claim  to  have  it  limited  to 
a  part,  which  cannot  be  measured  or  judicially  ascertained,  even 
though  under  another  state  of  facts,  that  might  have  been  the 
extent  cf  his  liability.  Besides,  the  moral  duty  of  indemnify- 
ing the  plaintilT  against  the  consequences  which  resulted  from 
the  defendant's  giving  the  undertaking,  will  be  found  to  extend, 
I  think,  to  the  costs  of  the  appeal  to  this  court.  Those  costs 
have  been  incurred  by  the  plaintiff,  it  is  true,  by  reason  of  the 
erroneous  decision  of  the  county  court.  But,  in  all  probability, 
that  court  would  have  given  no  jjadgment,  as  there  would  prob- 
ably have  been  no  appeal  to  it,  but  for  the  stay  of  execution 
which  Crouae  obtained  by  joining  in  this  undertaking. 

I  think  judgment  must  be  rendered  in  favor  of  the  plaintiff 
against  the  defendant  for  the  sum  of  $18291.  being  the  amount 
of  the  judgment  of  the  general  term  of  this  court,  in  the  case 
of  Smith  vs.  Traver.  together  with  interest  thereon  from  the 
rendition  of  that  judgment. 

The  parties  have  stipulated  that  neither  shall  have  costs  or 
disbursements  against  the  other. 


[DuTCUKss  General  Term,  April  14,  1867. 
Birdseyef  Jnstioes.] 


S,  B,  Strong,  Emoti  and 
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The  preliminary  affidavit,  in  summary  proceedings  to  reooyor  the  posaession  of 
demised  premises,  under  the  statute,  must  make  out  a  plain  case,  and  show 
the  relation  between  the  parties  to  be  that  of  landlord  and  tenant. 

The  summons,  besides  describing  the  premises,  should  require  the  defendant 
forthwith  to  remove  f)rom  the  same,  or  show  cause  why  possession  of  said 
premises  should  not  be  delivered  to  the  applicant.  It  should  also  be  directed 
to  the  tenant,  by  name. 

In  order  to  perfect  an  appeal  to  the  county  court  IVom  the  decision  of  a  justice, 
in  proceedings  of  that  nature,  security  must  be  given. 

Notice  of  appeal  must  be  given  in  the  manner  provided  by  ^  354  of  the  code. 
Security  for  the  judgment  must  be  given,  in  the  fbrm  prescribed  by  (  366  of 
the  code,  which  must  be  approved  by  some  officer  fbrmerly  competent  to 
allow  appeals  to  courts  of  common  pleas.  And,  in  addition  to  this,  in  case 
of  an  appeal  by  the  tenant,  in  order  to  stay  the  issuing  of  the  warrant  or  ex- 
ecution, security  must  also  be  given  fbr  the  payment'of  all  rent  accruing  or 
to  accrue  upon  the  premises  subsequent  to  the  application  to  the  justice. 

If  security  is  not  given,  on  appeal  to  the  county  court,  no  appeal*  is  properly 
taken,  and  the  proceedings  are  not  removed  to  that  court.  Consequently  the 
county  court  has  no  jurisdiction  of  the  case,  either  to  affirm  or  reverse  tbe 
judgment  of  the  justice,  and  can  render  no  valid  judgment,  except  to  dismiss 
the  appeal. 

The  judgment  of  the  county  court,  in  such  proceedings,  is  not  capable  of  being 
reviewed  by  way  of  appeal.  It  is  final  in  the  sense  of  being  vUimaU  and 
conclusive ;  at  least  so  fkr  as  review  by  the  supreme  court,  upon  appeal,  is 
concerned.    Birdsete,  J.,  dissented. 

APPEAL  from  a  judgment  of  the  county  court  of  Dutchess 
county  reversing  the  judgment  of  a  justice's  court,  in  sum- 
mary proceedings  for  the  removal  of  the  defendant  from  the 
possession  of  demised  premises. 

W.  S,  Eno,  for  the  appellapt. 

6r.  W.  Painsy  for  the  respondent. 

By  the  Courts  Birdsete,  J.  A  more  remarkable  succM- 
sion  of  errors  than  is  exhibited  in  this  case,  it  would  be  diffi- 
cult to  imagine.  The  affidavit  of  the  plaintiff  altogether  &i]8 
to  show,  except  by  a  mere  implication,  any  of  the  facts  author- 
izing the  removal  of  the  defendant   from   the  premises.    It 
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cumot  be  gathered  from  the  affidavit,  whether  the  defendant 
was  a  tenant  or  lessee,  at  will  or  at  snfferance,  or  for  any  part 
of  a  year,  or  for  one  or  more  years.  And  yet,  unless  he  came 
within  one  or  another  of  these  descriptions,  he  could  not  be  pro- 
ceeded against  under  this  statute.  It  does  not  appear  that  the 
relation  of  landlord  and  tenant  existed  between  the  parties  at 
all.  If  it  be  sufficiently  averred  that  the  defendant  ever  did 
rent  the  premises,  it  does  not  appear  that  he  rented  them  of 
the  plaintiff,  or  went  into  possession  as  his  tenant.  If  he  did 
rent  of  the  plaintiff,  he  may  have  rented  for  his  own  life,  or  for 
that  of  another  person.  Upon  the  affidavit  it  may  be  that  the 
defendant  rented  the  premises  of  some  person  other  than  Deuel, 
perhaps  his  tenant,  who  may  have  consented  to  his  holding  over, 
and  may  have  had  full  right  to  give  such  a  covenant,  though 
Deuel  would  not  and  did  not  give  it. 

It  has  been  properly  held  that  in  such  proceedings  the  pre- 
liminary affidavit  must  make  out  a  plain  case,  and  show  the 
relation  between  the  parties  to  be  that  of  landlord  and  tenant. 
{HUl  V.  Stocking,  6  JEfiZ/,  314.  And  see  Cunningham  v.  6roe- 
leL  4  Denio,  71 ;  Benjamin  v.  Benjamin,  1  Selden,  388.) 

The  summons  in  the  case  is  not  such  as  is  required  by  the 
statute.  (2  R.  S.  513,  }  30,  as  amended  by  chap,  460  of  the 
Laws  of  1861.)  It  merely  requires  the  defendant  to  "show 
cause  why  he  should  not  leave  the  premises  now  occupied  by 
him,  belonging  to  Jay  Deuel."  The  premises  are  not  described. 
Non  constat,  but  that  the  defendant  may  have  occupied  other 
"  premises  belonging  to  Jay  Deuel,"  than  the  house  and  lot 
mentioned  in  the  affidavit.  The  summons,  besides  "  describing 
the  premises,"  should  have  required  the  defendant  "  forthwith 
to  remove  from  the  same."  or  show  cause  "  why  possessiofi  of 
said  premises  should  not  be  delivered  to  said  applicant.^*  The 
summons  should  also  have  been  directed  to  the  tenant  by  name, 
instead  of  being  directed  to  any  of  the  constables  of  the  county. 
(6  Hill,  316.)  If  the  defendant's  tenancy  was  at  will,  or  at 
sufferance,  it  does  not  appear  to  have  been  terminated  "by 
giving  notice  in  the  manner  prescribed  by  law."     {lb.  §  31.) 

The  service  of  the  summons  was  also  irregular.     Instead 
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of  delivering  to  the  alleged  tenant  a  true  copy  of  the 
monfl,  and  at  the  same  time  ahowing  him  the  original,  the  orig- 
inal does  not  seem  to  have  been  shown  at  all.  It  may  be 
justly  inferrible  that  a  copy  was  shown  to  and  read  by  the 
defendant,  and  not  delivered  to  or  left  with  him. 

The  proceedings  at  the  return  of  the  summons  were  also 
wholly  irregular.  Instead  of  waiting  the  one  hour  required  by 
statute,  (2  R.  S.  233,  §§  44,  46,)  the  justice  went  away,  and 
remained  certainly  more  than  an  hour.  It  may  have  been  only 
just  less  than  two  hours.  Whether  the  defendant  appeared 
at  the  hour  fixed  for  the  return  of  the  summons,  is  not  stated, 
though  the  justice  says  ^^  the  defendant  was  not  present  to  his 
(the  justice's)  knowledge."  Neither  is  there  any  certainty  that 
the  defendant  did  not  appear  within  the  hour  after  the  time 
fixed  for  the  return  of  the  summons,  and  depart  again,  be- 
lieving, from  the  absence  of  the  justice,  that  the  proceedings 
were  abandoned.  It  would  seem,  therefore,  that  the  whole  pro- 
ceeding before  the  justice  was  coram  nonjudice^  and  void. 

The  justice,  however,  proceeded  to  render  judgment,  ''  that 
said  defendant  be  turned  from  said  premises,"  and  for  costs ; 
and  a  warrant  was  issued  to  remove  him.  At  this  stage  of  the 
case  the  defendant  sought  to  remove  the  proceedings  by  appeal 
to  the  county  court.  A  notice  of  appeal  was  served,  but  no 
undertaking,  bond  or  security  was  given ;  and  no  affidavit  of 
the  appellant,  or  any  one  in  his  behalf,  was  served.  The  de- 
fendant contends  that  no  security  was  required.  Upon  an  ex- 
amination of  all  the  provisions  of  section  5  of  chap.  193,  p.  292, 
of  the  laws  of  1849,  {see  2  R.  S.  757,  760,  §§  61-63, 4//i  cd) 
I  entertain  no  doubt  that  security  must  in  all  cases  be  given 
to  perfect  an  appeal  from  the  decision  of  a  justice  of  the 
peace  in  such  summary  proceedings.  It  is  true  the  statote 
provides  that  such  proceedings  '^  may  be  removed  by  appeal  to 
the  county  court  of  the  county,  in  the  saihe  manner,  and  with 
the  like  effect,  and  upon  like  security  as  appeals  from  judg- 
ments of  justices  of  the  peace  in  civil  actions."  It  is  true,  abo^ 
that  when  this  act  was  passed,  on  the  3d  of  April,  1849,  the 
manner  of  appealihgj  as  prescribed  by  sections  303}  304^  of 
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the  code  of  1848,  was  to  prepare  an  aflBdavit  on  the  part  of  the 
appellant,  stating  the  substance  of  the  testimony  and  proceed- 
ings before  the  court  below,  and  the  grounds  upon  which  the 
appeal  was  founded ;  to  serve  a  copy  of  the  aflSdavit,  with  a 
notice  of  the  appeal  and  of  argument,  on  the  respondent  or  the 
justice.  And  no  security  was  required  to  be  given,  unless  the 
appellant  desired  a  stay  of  proceedings  on  the  judgment.  The 
provision  as  to  security  on  appeals  to  the  county  court  from 
judgments  of  justices'  courts  in  civil  actions  is  still  the  same; 
the  giving  of  security  being  optional  with  the  appellant,  and 
being  required  only  when  a  stay  of  execution  is  desired. 

The  alterations  made  in  the  method  of  appealing  from  the 
justice's  court  to  the  county  court,  by  subsequent  statutes, 
clearly  apply  to  the  manner  of  appealing  in  the  summary  pro- 
ceedings under  the  act  of  1849.  The  statute  which  then  re- 
quired appeals  to  be  taken  by  the  making  and  service  of  an 
affidavit,  and  the  service  of  a  notice  of  appeal  and  of  argument, 
has  been  repealed.  It  is  gone  entirely.  It  cannot  be  retained 
for  one  purpose  and  abrogated  for  all  others.  Since  its  repeal, 
and  the  substitution  in  its  place  of  other  provisions  of  law,  it 
has,  except  as  to  rights  vested  before  its  repeal,  no  more  vitality 
than  if  it  had  never  been  enacted.  There  was,  therefore,  in  this 
ease,  no  need  of  the  affidavit  stating  the  testimony  and  proceed- 
ings before  the  court  below,  and  the  grounds  of  the  appeal. 
And  were  there  no  other  provisions  on  the  subject,. there  would 
have  been  no  necessity  for  giving  security  on  the  appeal,  unless 
a  stay  of  execution  had  been  desired.  But  sub.  3  of  §  6,  of  the 
act  of  1849,  {Laws  of  1849,  ;>.  293,  and  2  /?.  S,  760,  §  63.  4th 
ed.)  expressly  provides  that  "no  appeal  shall,  under  this  act,  be 
allowed,  unless  such  security  for  said  judgment  shall  be  given 
and  approved  by  the  judge  at  the  time  of  allowing  such  appeal, 
and  served  on  the  justice  with  the  affidavit  for  appeal."  The 
words,  "  such  security  for  said  judgment,"  here,  obviously  refer 
to  the  '^  security"  mentioned  in  the  first  sentence  of  the  preced- 
ing subdivision,'  2d  of  the  same  section,  and  which  is  also  men- 
tioned in  the  first  clause  of  the  second  sentence  of  the  same 
subdivision.    "Such   security"  is  different^ from  the  further 
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'' security "  for  the  subsequently  accruing  rent,  which  in  case 
of  an  appeal  by  the  tenant,  is  required  by  the  last  sentence  of 
the  subdivision,  to  be  given,  '^  in  addition  to  the  security  for 
such  judgment." 

Taking  the  whole  statute  together,  then,  and  reading  it  in 
connection  with  the  other  statutes  on  the  subject  of  appeals  from 
justices'  to  county  courts,  I  think  the  method  of  appealing  will 
be  as  follows :  The  notice  of  appeal  must  be  given  in  the  man- 
ner provided  by  section  854  of  the  present  code.  "  Security 
for  the  judgment "  must  be  given,  in  the  form  prescribed  by 
section  856  of  the  code,  which,  it  would  seem,  from  sub.  3  of  §5, 
of  the  act  of  1849,  must  be  approved  by  some  officer  formerly 
competent  to  allow  appeals  to  courts  of  common  pleas,  (2  R.  & 
258,  §  191,  [187,])  although  no  allowance  of  the  appeal  itself  is 
now  necessary.  In  addition  to  this,  in  cases  of  an  appeal  by 
the  tenant,  in  order  to  stay  the  issuing  of  the  warrant  or  exe- 
cution, security  must  also  be  given  for  the  payment  of  all  rent 
accruing  or  to  accrue  upon  the  premises  subsequent  to  the  ap- 
plication to  the  justice. 

As  no  security,  whatever,  was  given  in  the  present  case,  no 
appeal  was  properly  taken,  and  the  proceedings  were  not  re- 
moved to  the  county  court ;  consequently,  that  court  had  no 
jurisdiction  of  the  case,  either  to  affirm  or  reverse  the  judgment 
of  the  justice.  The  motion  to  dismiss  the  appeal,  which  was 
made  and  denied,  should  have  been  granted.  The  judgment 
subsequently  rendered  was  void,  for  want  of  jurisdiction.  But 
it  is  said  that  whatever  may  have  been  the  judgment  of  the 
county  court,  it  was  final,  and  cannot  be  reviewed  here.  Tke 
2d  subdivision  of  the  5th  section  of  the  act  of  1849,  declares 
that  on  the  appeal  in  such  summary  proceedings,  the  decision 
of  the  "county  judge  shall  be  an  affirmance  or  reversal  of  such 
judgment,  and  befinal.''^  Perhaps  the  most  obvious  meanmg 
of  this  provision  is,  that  the  judgment  of  the  county  court,  in 
such  a  case  shall  not  be  subject  to  review  in  this  court.  That 
interpretation  is,  however,  not  quite  satisfactory  to  my  own 
mind.  By  section  81T  of  the  code  of  1848,  in  case  of  an  ordi- 
nary appeal  to  the  county  court,  that  court  might  either  order 
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a  new  trial,  or  might  affirm  or  reverse  the  judgment  of  the 
court  below,  in  whole  or  in  part,  and  as  to  any  or  all  the  par- 
ties. The  same  provisions,  in  substance,  are  contained  in  sec- 
tion 866  of  the  present  code.  Under  these  provisions  the 
county  court  might,  when  the  act  of  April  3,  1849,  was  passed, 
and  may  still,  render  judgments  upon  appeal  from  justices' 
courts,  which  are  no/  ^^ final  /'  that  is,  which  do  not  declare, 
ultimately,  without  further  judicial  examination,  the  rights  of 
the  litigants. 

The  power  of  ordering  a  new  trial,  thus  conferred  upon  the 
county  court,  was  wholly  new.  Previously  they  could,  in  simi- 
lar cases,  only  ''  aftrm  or  reverse  the  judgment,  in  whole  or  in 
part."  (2  R.  S.  267,  J 185, 181.)  It  may  well  be  supposed, 
that  in  1849,  in  passing  the  new  act  as  to  these  summary  pro- 
ceedings, the  legislature  would  have  in  view  the  usual  power 
of  awarding  new  trials  thus  conferred  on  county  courts,  and 
would  withhold  such  a  power  in  proceedings  designed  to  be 
summary.  In  these  summary  proceedings  between  landlord 
and  tenant,  therefore,  no  such  judgment  can  be  given.  The  de- 
cision, when  given,  must  be  *^  final ;"  not  requiring  further  action 
in  that  court  or  the  court  below,  in  order  to  a  final  determina- 
tion of  the  rights  of  the  parties.  But  when  the  judgment  of 
the  county  court  has  been  given,  it  becomes  one  which  may  be 
reviewed  in  this  court  by  appeal,  under  section  344  <^  the 
code.  For  there  seems  to  be  good  ground  for  the  opinion  that 
although  these  proceedings  to  recover  the  possession  of  land, 
under  art.  2  of  title  10  of  chap.  8  of  part  8  of  the  revised  stat- 
utes, are,  as  they  are  declared  to  be,  summary^  yet  they  come 
within  the  definition  of  civil  actions,  as  defined  by  the  code, 
}}  2,  4,  5,  6.  Chapter  8  of  the  3d  part  of  the  revised  statutes 
does,  indeed,  relate  to  '^  proceedings  in  special  cases ;"  and 
among  these  ^^  special cases^^  are  these  '*  summary  proceedings 
to  recover  the  possession  of  land  in  certain  cases."  But  the 
same  chapter  regulated  the  bringing  and  maintaining  of 
suits  by  poor  persons,  as  well  as  proceedings  by  and  against  ii^ 
fants,  and  suits  by  and  against  executors  and  administrators, 
and  against  heirs,  devisees  and  legatees,  and  suits  against  sher- 
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iffs,  surrogates  and  other  officers,  on  their  official  bonds^  and 
actions  for  penalties  and  forfeitures,  &c.  And  no  one  will 
doubt  that  all  these  proceedings  are  actions^  within  the  defini- 
tion of  the  code ;  nor  that  they  are  to  be  "  conducted  in  con- 
formity to"  the  code.     (§  471.) 

Although  the  proceedings  in  the  case  now  before  the  court 
are  ^'' sv.mma7'f/"  and  are  given  and  regulated  by  the  same 
chapter,  I  am  disposed  to  think  that,  since  the  act  of  1849, 
giving  jurisdiction  of  such  cases  to  justices  of  the  peace,  and 
directing  them  to  "  render  judgment,"  according  to  the  finding 
of  the  jury,  or,  if  no  jury  be  called,  according  to  their  own 
final  decisions,  and  to  ^4nclude  in  such  judgment  the  costs  of 
such  proceedings  to  the  prevailing  party,"  and  allowing  the 
review  of  such  judgments  by  the  county  court,  the  proceed- 
ing at  least  when  taken  before  a  justice  of  the  peace,  be- 
comes "  an  ordinary  proceeding  in  a  court  of  justice,  by  which 
a  party  prosecutes  another  party,  for  the  enforcement  and  pro- 
tection of  a  right,  or  the  redress  or  prevention  of  a  wrong.'* 
It  is,  therefore,  a  civil  action,  under  sections  2  and  6  of  the 
code.  And  by  sections  8  and  344,  the  judgment  of  the  county 
court  in  such  a  proceeding  is  subject  to  review,  on  appeal,  in 
this  court. 

Where,  however,  the  proceedings  are  not  before  a  justice  of 
the  peace,  under  the  act  of  1849,  the  magistrate  is  not  re- 
quired to  enter  any  "judgment,"  but  simply  to  issue  his 
warrant  for  the  removal  of  the  tenant,  (2  /2.  &  514,  i  33,  and 
515,  §  39.)  In  such  a  case,  the  county  court  has  no  jurisdiction, 
and  this  court  can  review  the  proceedings  only  by  certiorari, 
under  the  provisions  of  section  47  of  the  article  of  the  revised 
statutes  relating  to  these  proceedings. 

It  will  be  said,  I  am  aware,  that  the  471st  section  of  the 
code  is  conclusive  against  this  view.  It  is  true,  that  section 
provides  that  the  second  part  of  the  code  shall  not  afiect  cer- 
tain enumerated  proceedings,  among  which  are  the  proceedings 
provided  for  by  chapter  eight  of  the  third  part  of  the  revised 
statutes,  by  which  these  summary  proceedings  are  given.  But 
the  same  section  also  provides  that  when,  in  consequence  of 
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any  of  the  proceedings  there  enumerated,  '^  a  civil  action  shall  be 
brought,"  it  shall  be  conducted  in  conformity  to  that  act.  The 
summary  proceedings  thus  given  are  to  result  in  a  "judgment," 
a  judgment,  too,  which  any  justice  of  the  peace  of  the  state 
may  give,  as  to  premises  situated  in  his  city  or  town.  The 
justice  is  required  to  "  enter  in  his  docket"  the  finding  of  the 
jury,  or  in  case  no  jury  is  called,  his  own  final  decision,  "  and 
render  judgment  therefor,  and  include  in  such  judgment  costs 
of  such  proceedings  to  the  prevailing  party,  at  the  same  rate 
of  fees  now  allowed  by  law  in  (the  then  existing)  civil  actions 
in  courts  of  justices  of  the  peace  and  limited  in  like  manner." 
{Laws  of  1849,  ch.  193,  §  5,  subd.  1.)  The  justice  may  di- 
rect the  collection  of  such  costs  either  in  the  warrant  for  the 
delivery  of  possession,  or  by  execution  issued  by  him.  (Id.) 
The  judgment  thus  rendered  is,  by  the  next  subdivision,  capa- 
ble of  being  removed  by  appeal  to  the  county  court,  in  the 
same  manner,  and  with  the  like  effect,  and  upon  like  security 
as  appeals  from  the  judgments  of  justices  of  the  peace  in  (other 
and  then  existing)  civil  actions.  The  county  court  is  to  decide 
such  appeal  by  an  absolute  judgment,  in  favor  of  one  party  or 
the  other.  It  would  be  singular  if  by  this  stage  of  the  case, 
it  had  not  acquired  the  character  of  "  an  ordinary  proceeding 
in  a  court  of  justice,  by  which  a  party  prosecutes  another  for 
the  enforcement  and  protection  of  a  right,  or  the  redress  or 
prevention  of  a  wrong."  If  it  has,  it  is  to  be  conducted  accord- 
ing to  the  code,  and  our  jurisdiction  attaches  to  review  the 
proceedings  on  appeal.  The  fitness  of  our  possessing  and 
exercising  such  a  jurisdiction  will  appear,  when  it  is  consider- 
ed that  the  power  to  dispose  of  the  possession  of  lands,  and  to 
adjudicate  upon  the  rights  of  contending  claimants  to  lands,  is 
given  to  the  most  numerous  class  of  magistrates  in  the  state. 
These  magistrates,  too,  are  not  usually  men  of  legal  education. 
They  are,  especially,  unlikely  to  be  familiar  with  the  rules  of 
law  applicable  to  real  estate.  In  no  other  case,  to  my  recollec- 
tion, are  they  authorized  to  adjudicate  upon  questions  relating 
to  real  estate.  And  in  no  other  class  of  "  special"  or  "  sum- 
mary^' proceedings,  so  far  as  I  now  recollect,  is  the  magistrate 
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required  to  keep  a  docket,  and  render  judgment,  and  award 
costs  and  collect  the  same  by  execution,  and  make  return  to 
appeals. 

I  reach  the  conclusion  with  no  little  hesitation ;  but  I  con- 
clude, upon  all  these  considerations  that  the  provision  of  the 
act  of  1849,  directing  that  the  judgment  of  the  county  court 
shallin  a  case  like  the  present,  "be  final,"  means  that  it  shall 
be  absolute,  in  favor  of  the  one  party  or  the  other,  and  shall  re- 
quire  no  further  judicial  action  before  it  shall  declare  finally 
the  rights  of  the  litigants.  No  new  trial  can  be  awarded ;  but 
the  judgment  itself  may  be  reviewed  upon  appeal  in  this  court 

In  this  view  of  this  question,  however,  my  brethren  do  not 
concur,  though  they  unite  in  the  views  above  expressed,  as  to 
the  proceedings  previous  to  the  judgment  of  the  county  court. 
They  are  of  opinion  that  the  judgment  of  the  county  court  is 
Aot  capable  of  review  here  by  way  of  appeal.  That  it  is  final 
in  the  sense  of  being  ultimate  and  conclusive^  at  least  so  far 
as  our  review  by  appeal  is  concerned. 

This  being  the  judgment  of  the  court,  the  present  appeal 
must  be  dismissed,  but  without  costs. 

[Dutchess  Qeneral  TerMj  April  14, 1857.    &  B.  Strong,  Birdteye  and 

Emottf  Justices.] 
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|l  79  Aiy209|  xu  the  inherent  power  of  the  people  for  self-goverament,  not  delegated  to  Uw 
genera]  government,  is  reserved  to,  and  belongs  to,  the  state. 

Of  such  reserved  powers  the  entire  legislative  power  is  vested  in  the  state  legis- 
lature, subject  to  no  restrictions  or  limitations  except  such  as  are  ooDtaiDod  in 
the  state  constitution. 

The  taxing  power  belongs  to  the  legislature,  and  is  sutrject  to  no  linuts  or  re- 
strictions outside  of  the  United  States  and  state  oonstitatioDS. 

The  power  to  authorize  the  construction  of  works  of  internal  improvement,  mad 
to  provide  for  their  construction  by  the  officers  or  agents  of  the  state,  reata 
with,  and  pertains  to,  the  legislature,  to  be  exercised  within  its  exdnsiTe 
Jurisdiction. 
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Sach  works  may  be  constructed  by  general  taxation,  and  in  case  of  local  works, 
by  local  taxation ;  or  the  state  may  aid  in  their  construction  by  becoming  a 
stockholder  in  private  corporations;  or  authorize  municipal  corporations  to 
become  such  stockholders  for  that  purpose. 

Bail  roads  are  public  works,  and  may  be  constructed  by  the  state,  or  by  corpo- 
rations, and  lands  taken  for  their  use  are  taken  for  the  public  use,  and  may  be 
so  taken,  on  payment  of  a  Just  compensation. 

The  legislature  is  the  exclusive  judge  in  respect  to  what  works  are  for  the 
public  benefit,  and  in  regard  to  the  expediency  of  constructing  such  works, 
and  as  to  the  mode  of  their  construction,  whether  by  the  state  or  by  private 
or  municipal  corporations  in  whole  or  in  part 

The  legislature  may  authorize  municipal  corporations  to  subscribe  to  the  stock 
of  a  rail  road  company,  with  the  consent  and  approval  of  a  majority  of  the 
corporators,  duly  ascertained. 

ThS  passage  of  a  law  authorizing  such  subscriptions  to  the  stock  of  a  private 
corponition,  subject  to  the  assent  or  approval  of  a  municipal  corporation,  by 
the  vote  of  the  corporators,  is  not  a  delegation  of  power  to  the  corporation  to 
pass  a  law,  but  is  a  legitimate  case  of  conditional  legislation,  and  is  entirely 
within  the  discretion  of  the  legislature. 

The  act  to  amend  the  charter  of  the  city  of  Rochester,  passed  July  6, 1851,  in- 
cluding the  sections  285  to  291  inclusive,  was  a  valid  law  immediately  upon 
its  pasdage  and  the  signature  of  the  governor  thereto ;  and  the  provision  therein 
that  those  sections  should  not  take  effect  until  approved  by  the  corporation, 
merely  suspended  the  power  of  the  common  council  to  act  upon  said  sections 
until  such  approval.    Johnson,  J.  dissented. 

The  acts  of  the  city  of  Rochester,  in  subscribing  for  the  stock  of  the  Genesee 
Valley  Rail  Road  Company,  and  in  issuing  the  bonds  of  the  city  to  pay  for 
such  stock,  were  legal  and  valid  acts ;  and  the  city  were  entitled  to  take  and 
hold  such  stock,  or  to  sell  it  to  individuals  as  valid  stock,  and  is  bound  to  pay 
the  bonds  so  issued.  And  a  purchaser  of  such  stock  cannot  have  his  contract 
of  purchase  rescinded,  on  the  ground  of  its  invalidity. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after  a 
trial  at  the  circuit,  before  his  honor,  Wm.  F.  Allen,  one 
of  the  justices  of  this  court,  i?ithout  a  jury.  The  facts  are 
fully  set  forth  in  the  opinions  \?hich  follow. 

E.  Crriffin,  for  the  appellant.  There  is  no  dispute  about  the 
&ct8  of  this  case.  It  is  not  pretended  that  the  city  of  Roch- 
ester has  done  any  thing  more  than  the  legislature  intended  to 
authorize.  The  only  question  presented  on  the  trial  of  this 
cause,  by  the  plaintiff's  counsel  was.  whether  the  legislature 
had  the  right  to  delegate  to  the  citizens  of  Rochester,  aa  they 
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have  done,  in  section  209,  the  power  to  accept  or  reject  the 
provisions  in  the  previous  sections  of  the  act.  It  was  contend- 
ed at  the  circuit  that  this  delegation  of  power  to  the  electors 
of  Rochester,  was  unconstitutional,  and  the  case  of  Barto  v. 
Himrodj  was  cited.  No  question  whatever  was  made  by  the 
plaintiff's  counsel  as  to  the  power  of  the  legislature  to  author- 
ize the  city  to  subscribe  for  the  stock,  and  issue  their  bonds. 
It  was  merely  contended  that  they  had  not  done  so.  The  ques- 
tion as  or  the  general  power  of  the  legislature  was  never  raised 
or  discussed  in  the  court  below.  The  court,  however,  did  decide 
against  us  upon  that  point,  as  well  as  the  one  raised  on  the  ar- 
gument. It  will,  therefore,  be  our  endeavor  to  show  that  the 
court  below  was  mistaken  upon  all  the  grounds  upon  which  the 
decision  is  based  1st.  It  is  contended  on  our  part,  that  the 
legislature  had  full  power  to  authorize  the  city  of  Rochester, 
by  their  common  council,  to  subscribe  for  3000  shares  of  the 
capital  stock  of  the  Rochester  and  Genesee  Valley  Rail  Road, 
and  issue  their  bonds  to  pay  for  the  same.  2d.  That  the  legis- 
lature, by  the  act  passed  July,  8,  1851,  amending  the  charter 
of  the  city,  have  conferred  this  .power. 

The  determination  of  this  cause  requires  the  deliberate  and 
careful  examination  of  the  powers  of  the  legislative  and  judi- 
cial departments  of  our  government.  In  this  country,  govern- 
ment is  divided  into  three  departments — legislative,  judicial 
and  executive.  The  legislature  to  pass  laws,  the  judicial  to 
construe  them,  and  the  executive  to  see  that  fhey  are  en- 
forced* These  departments  are  created  entirely  distinct,  by 
the  constitution,  and  the  public  good 'requires  that  they  should 
be  rigidly  kept  so.  The  constitution  being  the  supreme  law  of 
the  land,  the  judicial  department  is  necessarily  empowered  to 
construe  it.  A  laudable  desire  to  protect  the  citizen  from  the 
exercise  of  what  the  judges  may  consider  a  dangerous  power 
conferred  by  the  legislative  department,  has  in  some  instances 
induced  courts,  by  construction,  to  trench  upon  the  powers  of 
this  department.  That  cities  and  towns  have  suffered  from 
the  exercise  of  such  powers  as  are  conferred  upon  the  city  of 
Rochester,  must  be  admitted ;  and  such  considerations  are  apt 
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to  have  their  inflaence  upon  the  decisions  of  courts,  in  all  such 
cases.  A  general  sentiment  pervades  the  community,  that  it  is 
unwise  and  inexpedient  to  confer  upon  municipal  corporations 
the  power  to  engage  in  the  construction  of  rail  roads.  This 
sentiment  may  be  just,  but  the  court  will  bear  in  mind,  that 
the  wisdom  or  expediency  of  a  law  is  left  solely  and  exclu- 
sively with  the  legislative  department  of  our  government.  No 
other  department  has  a  right  to  interfere  with  the  exercise  of 
the  power  to  pass  laws.  If  the  legislature  p^ss  a  law,  no 
other  department  can  gainsay  or  deny  its  wisdom  or  expedi- 
ency ;  as  long  as  the  law  remains  in  force,  it  is  wise  and  ex- 
pedient. Every  law  passed  by  the  legislative  department  is 
presumed  to  be  constitutional ;  and  all  courts  are  bound  to 
approach  the  examination  of  every  question  involving  the  con- 
stitutionality of  a  law,  under  the  influence  of  such  a  presump- 
tion.  (1  M' Cook's  Ohio  Rep.  N.  S.  82.)  It  should  be  the  wish 
and  anxious  desire  of  all  courts,  to  uphold  and  sustain  the  au- 
thority of  the  legislative  department.  A  decent  respect  for  the 
opinions  of  so  numerous  and  intelligent  a  body  of  men  as  our 
legislature,  would  induce  such,  a  desire.  The  ruinous  conse- 
quences to  result  from  pronouncing  the  law  unconstitutional, 
should  have  controlling  influence  with  all  courts,  where  there 
is  any  doubt  or  hesitation. 

The  rule  which  we  contend  for  is  this :  That  no  law  should 
be  declared  unconstitutional,  unless  the  court,  starting  with 
the  presumption  that  it  is  constitutional,  should  become  satis- 
fied, beyond  any  doubt  or  hesitation^  that  it  was  clearly^  plain- 
ly and  palpably  unconstitutional  We  contend  that  this  is 
the  only  reasonable  and  safe  rule,  and  that  it  is  supported 
by  the  decisions  of  every  respectable  tribunal  in  this  country 
which  has  ever  pronounced  an  opinion  upon  the  subject. 
(6  CrancA,  87, 128.  4t  Dallas,  U.  SSer,i^R.nS.  12  id.  339. 
4  Bi^mey,  123.  4  Wheat.  518.  1  Cowen,  650.  U.  S.  Dig. 
vol.  1,  558,  and  cases  cited.  1  M^Cookrs  Ohio  Rep.  N.  &  82.) 
We  say  that  the  legislature,  when  acting  within  the  scope  of 
the  legislative  department,  can  rightfully  pass  any  law  not  ex* 
pressly  prohibited;    and  we  might   safely  rest   this  decision 
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upon  the  inability  of  oar  opponents  to  prodace  any  Baeh  pro- 
hibition.    If  the  framers  of  the  constitution  mean  to  restrain 
the  legislature  in  the  exercise  of  any  particular  power,  they 
would  plainly  say  so.    They  would  leave  no  doubt  on  the  sub- 
ject.    This  prohibition  is  not  to  be  made  out  by  a  process  of 
reasoning,  but  by  putting  your  finger  upon   the  prohibition 
itself.    {Ceiber  on  Civil  Gov.  ch.  15,  §  25.     2  Barr,  285.    2 
Rawlcj  374.    1  Jones,  61.     Hartman  v.  Commonwealth^  5 
Harris.)    With  all  due  deference  to  the  course  pursued  by 
the  ingenious  and  able  judge  who  presided  at  the  circuit,  and 
pronounced  the  law  under  which  the  defendants  have  acted, 
unconstitutional,  I  submit,  that  he  has  departed  from  the  well 
established  rule,  laid  down  by  the  sages  of  the  law  who  have 
preceded  him,  and  practically  said  that  any  law  is  unconstitu- 
tional which  can  by  a  process  of  reasoning  be  made  plausibly 
to  appear  so.    He  has  practically  repudiated  the  plain,  safe 
and  well  established  rule,  and  adopted  one  eminently  unsound 
in  principle  and  unsafe  in  practice.    Is  the  rule  thus  practi- 
cally adopted  by  his  honor,  in  this  case,  a  safe  rule,  in  the  con- 
struction of  constitutional  powers  ?    We  think  not,  and  trust 
that  your  honors,  when  you  reflect  upon  the  dangers  which  will 
result  from  the  adoption  of  such  a  delusive  standard  or  rule,  if 
it  can  be  called  a  standard  or  rule,  will  concur  with  us  in  this 
opinion.    What  then  are  the  powers  of  the  legislative  depart- 
ment of  our  state  government  ?    We  contend  that  the  legialsr 
ture  of  this  state  has  a  right  to  pass  all  laws  noU  specifically 
prohibited  by  the  constitution  of  this  state,  or  of  the  United 
States.    It  has  been  said  that  the  British  parliament  is  om- 
nipotent.   It  is  omnipotent  in  this  sense :  it  possesses  the  sa- 
nreme  sovereign  power  of  the  state,  or  a  power  of  action 
pncontrolled  by  any  superior.    The  powers  of  government  were, 
by  the  revolution,  devolved  upon  the  people  of  this  state  or  col- 
ony.   By  that  event  the  whole  power  of  legislation^  or  the  same 
power  as  the  British  parliament  possessed,  was  devolved  upon 
us.   (1  jBo/cf.  224.    %  Wheat.  b%i.    2  Pe/erj,  656.)    Oar  state 
constitution  does  not  define  the  powers  of  the  legislature.     It 
merely  created  the  legislative  department.    To  enumerate  and 
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define  the  powers  of  our  legislature,  would  have  been  imprac- 
ticable. If  we  would  learn  the  extent  of  those  powers,  we 
must  consult  treatises  on  the  subject  of  political  science.  {Lei- 
her  on  Civil  Gov.  ch,  15,  §  25.)  The  power  to  make  laws  re- 
sided, originally,  with  the  people.  By  the  adoption  of  the 
federal  constitution,  the  people  of  this  state  parted  with  some 
of  those  powers.  By  the  adoption  of  the  state  constitution 
they  delegated  the  power  to  make  laws  to  a  senate  and  assem- 
bly, with  certain  limitations  and  restrictions.  The  second 
grantee,  (if  I  may  so  express  it,)  would  possess  all  the  remain- 
ing power  of  the  people  upon  such  terms  as  they  thought 
proper  to  grant  it.  These  limitations  and  restrictions  are  to 
be  construed  strictly,  and  a  liberal  construction  is  to  be  adopted 
in  regard  to  the  powers  claimed  as  granted  by  the  state  consti- 
tution, to  the  state  legislature.  The  state  stands  upon  the  gen- 
eral grant.  The  rule  is  different  when  applied  to  the  general 
government.  The  rule  there  is,  that  the  constitution  is  to  be 
construed  strictly  ,*  for  the  obvious  reason,  that  there  is  no  gen- 
eral grant.  They  possess  enumerated  powers.  They  stand 
upon  the  enumeration.  Deducting,  therefore,  the  powers  del- 
egated to  the  general  government,  and  the  limitations  specific- 
ally imposed  by  our  state  constitution,  the  legislature  possess 
the  same  extent  of  powers  as  the  British  parliament,  or  any 
other  legislative  department  in  the  civilized  world.  (21  Wend. 
676.  1  Hill,  829.  Opinion  of  Judge  Washington^  in  Chlden 
V.  Riccy  8  W,  a  C.  R,  3  B(dd.  74.)  With  these  deductions, 
they  are  omnipotent  in  the  same  sense  as  the  British  parliament 
is  omnipotent.  They  possess  the  sovereign  power  of  the  state, 
without  control.  When  the  people  authorize  any  body  of  men 
to  make  laws,  that  body  stands  in  the  place  of  the  people,  and 
are  supreme  because  the  people  are  so.  The  question  then  is, 
does  the  constitution  of  the  United  States,  or  of  the  state  of 
New  York,  forbid  the  legislature  of  this  state  to  authorize  the 
city  of  Rochester  to  subscribe  for  this  stock,  and  issue  its  bonds 
to  pay  for  it  ?  There  is  no  pretense  that  any  thing  in  the  con- 
stitution of  the  United  States  prohibits  it.  Government  exer- 
cises power  over  the  property  of  the  citizen  in  two  ways — ^by 
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taxation,  and  by  taking  the  property  of  the  citizen  for  public 
use,  upon  making  a  just  compensation.  In  no  other  \cay  can 
government  lawfully  touch  it.  The  power  to  contract  this  debt, 
if  upheld  at  all,  must  be  under  the  taxing  power.  The  right 
of  eminent  domain  has  clearly  nothing  to  do  with  the  case* 
Taxing  property  is  not  taking  it  for  public  use.  The  property 
taxed  remains  the  property  of  the  owner,  subject  to  the  burden 
imposed  by  the  tax.  (3  Com.  419.)  1.  We  will  consider 
whether  the  legislature  are  restricted  by  any  thing  in  the  con- 
stitution, from  granting  the  power  to  the  city  of  Rochester,  to 
subscribe  for  this  stock,  and  issue  their  bonds.  2.  Whether 
the  use  to  which  the  money  was  to  be  applied,  was  a  public  use 
or  purpose. 

I.  Section  9,  article  7,  of  the  state  constitution,  is  as  follows : 
"  The  credit  of  the  state  shall  Twt,  in  any  manner ^  be  given  or 
loaned  to^  or  in  aid  of  any  individual  association  or  corpora- 
tion.^^   This  provision  does  not  prohibit  the  state  from  building 
a  rail  road,  or  subscribing  for  its  stock,  if  the  legislature  should 
think  that  the  public  interest  would  be  promoted  thereby.    The 
provision  is  plain,  and  merely  extends   to  the  loaning  of  the 
credit  of  the  state.     The  aid  pr'ohibitedis  the  loaning  or  giv- 
ing the  credit  of  the  state.     If  the  framers  of  the  constitution 
meant  to  prohibit  the  building  of  rail  roads,  or  subscribing  for 
stock,  they  would  have  said  so.     They  well  knew  that  the  state 
had  suffered  by  the  loaning  of  its  credit  to  rail  roads,  and  the 
provision  was  intended  to  guard  against  such  consequences  in 
future.     Section  10  authorizes  the  state  to  borrow  money  to 
meet  casual  deficits,  to  the  amount  of  one  million.     Section  11 
authorizes  the  raising  of  money  to  repel  invasions,  suppress 
insurrections,  and  defend  the  state  in  war.     Section  12  author- 
izes the  contracting  of  any  debt  by  a  law,  for  any  single  irork 
or  object,  to  be  distinctly  specified  therein.     Such  law  shall  also 
provide,  by  tax,  for  the  payment  of  interest,  and  also  the  prin- 
cipal in  18  years.     But  no  such  law  shall  take  effect  until  sub- 
mitted to  the  people  at  a  general  election,  and  approved  by  a 
majority  of  their  votes.    These  are  all  the  provisions  in  the 
constitution  limiting  the  power  of  the  state  legislature  in  mis* 
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ing  money.  These  provisions  are  intended  to  restrict  the  pow- 
er of  the  legislature  in  raising  money  for  the  state  itself,  having 
nothing  to  do,  as  I  apprehend,  with  the  right  of  the  state,  by 
legislative  enactments,  to  enlarge  the  powers  of  municipal  cor- 
porations. That  the  legislature  has  the  right  to  authorize  mu- 
nicipal corporations  to  raise  money  for  certain  purposes  cannot 
be  denied.  Our  statute  books  are  full  of  this  class  of  laws. 
They  have  lately  authorized  the  city  of  Rochester  to  issue  their 
bonds  and  raise  money  by  their  sale,  for  the  construction  of 
bridges  over  the  Genesee  river.  It  is  quite  obvious  that  these 
provisions  of  the  constitution  were  never  intended  to  apply  to 
municipal  corporations.  The  whole  scope  and  object  of  these 
sections,  and  the  express  language  used,  clearly  forbid  any  such 
idea.  They  clearly,  plainly  and  palpably,  without  any  doubt 
or  hesitation,  are  limitations  of  the  power  of  the  state,  when 
raising  money  for  the  state  itself  How  these  provisions  can  be 
used  as  they  have  been,  by  his  honor,  the  circuit  judge,  to  sus- 
tain the  idea  that  the  legislature  had  not  the  power  to  pass  the 
act  under  which  the  city  of  Rochester  has  issued  its  bonds,  and 
subscribed  for  this  stock,  is  beyond  my  comprehension.  But 
the  9th  section  of  the  8th  article  of  the  constitution  contains 
tho  following :  ''It  shall  be  the  duty  of  the  legislature  to  pro- 
vide for  the  organization  of  cities,  and  incorporate  villages,  and 
restrict  their  powers  of  taxation,  assessment,  borrowing  money, 
contracting  debts  and  loaning  their  credits,  so  as  to  prevent 
abuses  in  assessments,  and  in  contracting  debts  by  such  muni- 
cipal corporations."  This  is,  as  we  suppose,  the  only  provision 
in  the  constitution  at  all  applicable  to  municipal  corporations, 
or  which  at  all  affects  the  question  now  before  this  court.  His 
honor,  the  circuit  judge,  considers  this  a  constitutional  prohibi- 
tion. We  regard  it  in  quite  a  different  light.  We  suppose 
that  this  provision  was  placed  in  the  constitution,  by  its  framers, 
with  full  knowledge  that  the  legislature  then  possessed,  and 
would  continue  to  possess  and  exercise,  the  power  of  author- 
izing municipal  corporations  to  contract  debts  and  borrow 
money  for  any  public  use,  and  for  the  sole  purpose  of  having 
guards  against  abuse  provided,  when  they  did  grant  the  power. 
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Until  1853,  the  legislature  passed  no  general  law  in  obedience 
to  this  proTision.  Up  to  that  time  they  acted  upon  each  par- 
ticular case  as  it  arose.  When  any  nianicipal  corporation  ap- 
plied to  raise  money,  or  loan  their  credit,  the  legislature  grant- 
ed the  application  with  such  guards  against  abuse  as  they 
thought  proper.  They  usually  proyided  that  the  question  of 
raising  the  sum  fixed  by  them,  should  be  submitted  to  the  tax- 
able inhabitants  of  the  locality  to  be  affected  by  the  debt,  and 
if  two-thirds  voted  in  favor  of  the  law,  the  money  was  raised, 
otherwise  not.  The  legislature,  also,  in  all  such  cases,  were 
careful  to  provide  that  the  money  thus  raised  should  be  applied 
to  a  specific  purpose,  and  no  other ;  dnd  until  wanted  for  that 
purpose  that  it  might  be  loaned  in  a  particular  manner.  Dur- 
ing the  years  1850,  1851.  1852  and  1853,  there  are  numerous 
instances  where  the  legislature  authorized  municipal  corpora- 
tions to  raise  money  to  be  invested  in  the  building  of  rail  roads. 
Albany,  Buffalo,  Rochester,  Oswego,  Elmira,  Poughkeepsie  and 
many  other  cities  and  towns,,  were  thus  empowered  to  raise 
money.  In  all  cases,  the  legislature  provided,  in  case  of  a  sale 
of  the  stock  subscribed  for,  that  the  proceeds  should  be  applied 
to  the  payment  of  the  bonds.  In  these  various  ways  the  legis- 
lature, in  compliance  with  this  constitutional  provision,  intended 
to  guard  against  abuse.  In  our  case  the  legislature  provided 
that  the  money  which  should  be  raised  by  a  sale  of  the  bonds 
should  be  invested  in  the  stock  of  the  Rochester  and  Genesee 
Valley  Rail  Road,  '^  and  employed  and  used  in  the  construction 
of  said  road,  and  for  no  other  purpose  whatever."  The  city  was 
bound  to  take  3000  shares  of  this  stock,  and  see  that  the  money 
paid  for  it  was  applied  to  the  construction  of  the  road,  and  for 
no  other  purpose.  The  legislature  use  the  words  subscribe  or 
purchase,  as  equivalent  terms.  It  is  difiBcult  to  see  how  the 
city  could  comply  with  the  requirements  of  the  act  in  having 
the  money  applied  to  the  construction  of  the  road,  without  sub- 
scribing for  the  stock,  or  purchasing  it  of  the  company.  It  is 
obvious  that  it  was  never  the  intention  of  the  city  to  become 
a  speculator  in  stocks.  When  the  constitution  imposes  upon 
the  legislature  a  duty,  without  specifying  the  manner  of  per- 
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forming  it,  is  not  the  mode  and  manner  of  doing  it  left  exclu- 
sively with  that  body  ?  The  framers  of  the  constitution  knew 
that  the  wants  of  municipal  corporations  could  not  be  foreseen 
or  defined,  and  that,  of  necessity,  the  supply  for  those  wants 
must  be  left  with  the  legislature  ;  and  they  therefore  contented 
themselves  with  enjoining  upon  the  legislature,  in  case  they 
granted  the  power  to  raise  money,  to  guard  against  abuse.  Does 
this  provision,  contained  in  the  constitution,  as  the  circuit  judge 
supposes,  prohibit  the  legislature  from  giving  power  to  the  city 
of  Rochester  to  subscribe  for  this  stock  and  issue  its  bonds  ? 
Most  certainly  not  ?  It  contemplates  that  the  legislature  may 
grant  such  power,  else  why  are  they  enjoined  to  guard  against 
abuse  in  its  exercise  ?  Can  there  be  any  thing  more  clear, 
plain^  palpable,  and  beyond  doubt  or  hesitatioiij  than  this : 
That  the  framers  of  the  constitution  intended  to  leave  to  the 
discretion  of  the  legislature  the  power  to  authorize  municipal 
corporations  to  contract  debts  and  raise  money,  with  such  guards 
against  abuse  as  they  thought  proper?  On  the  2l8t  of  July, 
1858,  the  legislature  passed  an  act  entitled  ''  An  act  to  restrict 
and  regulate  the  power  of  municipal  corporations  to  borrow 
money,  contract  debts  and  loan  its  credit."  By  this  general 
law  the  legislature  undoubtedly  intended  to  comply  with  the 
constitutional  provisions  contained  in  the  9th  section  and  8th 
article.  Instead  of  performing  the  duty  as  they  had  before 
done,  for  their  own  convenience  they  thought  proper  to  pass  a 
general  law.  This  general  law  is  an  act  to  restrict  and  regu- 
late the  power  of  municipal  corporations  in  borrowing  money, 
contracting  debts  and  loaning  their  credit.  Not  to  prohibit. 
The  legislature  certainly  did  not  suppose  that  they  were,  by 
this  provision  contained  in  the  constitution,  prohibited  from 
granting  power  to  municipal  corporations  for  these  objects. 

Section  1  prohibits  municipal  corporations  from  giving  or 
loaning  their  credit  to,  or  in  aid  of  any  individual  association,  or 
corporation — ^using  precisely  the  language  of  the  constitution, 
in  section  9,  article  7.  This  section  does  not  forbid  subscrip- 
tions for  stock,  and  if  it  did,  could  not  operate  upon  previous 
grants  of  power.    The  section  and  act,  although  passed  in  obe- 
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dience  to  the  constitutional  requirement,  does  not  possess  tbe 
force  of  a  constitutional  provision.  Any  subsequent  grant  of 
power  to  do  the  thing  prohibited,  would  necessarily  operate  as  a 
repeal  of  this  law.  The  subsequent  provisions  of  this  act  fix 
the  amount  which  can  be  raised  by  any  municipal  corporations, 
according  to  the  valuation  of  the  assessed  property,  not  exceed- 
ing eight  per  cent  thereon.  The  act  further  points  out  the 
manner  of  raising  this  money.  In  the  judgment  of  the  circuit 
judge,  all  these  legislators,  who  have  thus  concurred  in  this  long 
series  of  legislation,  under  this  provision  in  the  constitution, 
were  entirely  mistaken  in  its  meaning. 

We  submit  that  there  is  no  provision  in  the  constitution  pro- 
hibiting the  legislature  from  granting  to  the  city  of  Rochester, 
the  power  to  subscribe  for  this  stock,  and  issue  their  bonds  for 
its  payment.  1st.  Not  in  the  7th  article,  because  the  sections 
have  no  application  whatever  to  municipal  corporations,  but  are 
solely  applicable  to  the  powers  of  the  legislature  when  raismg 
money  for  the  use  of  the  state  itself,  2d.  Not  in  the  9th  sec- 
tion of  the  8th  article,  because  that  is  not  a  constitutional  pro- 
hibition of  the  power,  but  a  mere  direction  to  the  legislature  to 
restrict  and  regulate  the  exercise  of  the  power  when  granted,  so 
as  to  prevent  abuse. 

II.  The  use  or  purpose  to  which  the  money  was  to  be  applied, 
was  a  public  use  or  purpose.  We  admit  that  the  legislature 
could  not  authorize  the  city  of  Rochester  ta  issue  its  bonds,  and 
raise  money,  to  invest  in  manufacturing  business,  or  any  busi- 
ness of  a  private  nature ;  and,  his  honor,  the  circuit  judge,  con- 
siders the  building  of  rail  roads  a  private  business.  Here  we 
differ,  and  this  is  probably  the  turning  point  in  this  case.  It  is 
no  part  of  the  business  of  the  legislature  of  this  state  to  engage 
in  private  business,  or  to  authorize  any  municipal  corporation  so 
to  engage.  It  not  being  within  the  scope  of  the  legislative  de- 
partment, no  constitutional  restriction  was  necessary.  Govern- 
ment is  instituted  to  carry  on,  and  attend  to,  public  business — 
not  private.  But  the  legislature,  unless  expressly  restrained 
by  the  constitution,  possess  the  power  of  taxing  the  property  of 
the  citizen,  to  any  extent,  for  the  purpose  of  engaging  in  the 


OAYUGA-JUNE,  1856.  "457 


Clarke  v.  City  of  Rochester. 


construction  of  any  works  of  public  utility,  or  aiding  individuals 
in  the  construction  of  any  such  works.  (4  Wheat.  316.)  Hav- 
ing a  right  to  do  the  whole  work,  they  may  do,  of  course,  a  part, 
and  in  any  way  or  manner  which  they  think  best.  This  power 
of  taxation,  they  may  transfer  to  a  municipal  corporation,  for  a 
similar  purpose.  All  municipal  corporations  are  created  in  the 
place  of  the  state  government,  because  they  can  more  conven- 
iently, and  more  judiciously  legislate  for  the  inhabitants  of  a 
particular  locality,  than  the  state  legislature  itself.  We  insist 
that  all  tax  laws  must  be  considered  valid,  unless  they  are  for 
purposes  in  which  the  community  taxed  have  palpably  no  inter- 
est ;  when  it  is  apparent  that  the  burden  is  imposed  for  the 
benefit  of  others,  and  where  it  will  be  pronounced  so  at  first 
blush.  (9  B.  Monroe^  345.)  It  is  a  mistake  to  suppose  that 
government  was  instituted  for  the  sole  purpose  of  keeping  the 
peace,  and  securing  life,  liberty  and  property.  It  has  other  du- 
ties to  perform,  such  as  the  establishment  of  schools  and  colleges, 
thereby  diffusing  the  blessings  of  knowledge.  So  far  has  our 
state  gone,  and  rightfully  gone  too,  as  to  tax  the  whole  commu- 
nity to  pay  the  expenses  of  education  itself.  The  citizens  of 
Rochester  are  taxed  about  $50,000  annually  for  this  purpose. 
It  is  also  an  ordinary  exercise  of  the  taxing  power,  by  our  state,  to 
stimulate  and  increase  trade  and  commerce,  by  the  construction 
of  roads,  bridges,  rail  roads  and  canals,  at  the  public  expense.  A 
rail  road,  although  undertaken  and  constructed  by  a  private  cor- 
poration, is  yet  a  public  work  or  improvement.  It  is  as  much  or 
more  so,  than  a  common  highway  or  turnpike.  The  ultimate 
use  and  benefit  to  the  public^  is  the  test,  not  whether  the  work 
is  done  by  a  private  company.  The  government  may,  and  or- 
dinarily does  employ  private  agency  in  the  construction  of  pub- 
lic works.  They  may  associate  and  co-operate  with  private 
corporations,  or  individuals,  in  the  construction  of  a  public  work. 
Having  the  power  to  do  the  work,  government  is  the  sole  judge 
of  the  manner  of  doing  it.  Is  not  the  public  welfare  and  pros- 
perity of  the  state  promoted  and  greatly  promoted  by  the  con- 
struction of  rail  roads  ?  Is  not  the  public  greatly  benefited  by 
the  cheap  and  rapid  transportation  of  passengers  and  property 
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on  them  ?  Is  not  the  value  of  all  articles  sent  to  market  en- 
hanced thereby  ?  Have  they  not  opened  new  markets  for  many 
articles,  before  unsalable  ?  Have  they  not  greatly  raised  the 
value  of  land  itself  in  all  rural  districts  ?  Have  they  not 
increased  the  business  in  all  places  where  they  terminate  and 
center?  Have  they  not  raised  the  price  of  land  in  all  such 
localities  ?  Is  not  Chicago,  that  inland  wonder,  indebted  largely 
to  rail  roads  for  its  rapid  increase  and  prosperity?  Is  not  Roch- 
ester itself  benefited  in  a  similar  manner,  and  would  not  the 
sensible  owners  of  real  estate,  in  this  city,  willingly  pay  $300,000 
rather  than  lose  the  benefits  derived,  and  expected  to  be  derived 
from  the  Valley  Road  ?  Judge  Sutherland,  in  Bloodgood  t. 
The  Mohawk  and  Hudson  Rail  Road,  says :  '^  Rail  roads, 
though  made  by  private  corporations,  when  designed  for  trav- 
eling and  transportation,  are  great  public  improvements.  They 
can  be  made  profitable  to  the  corporators  only  by  affording  the 
most  liberal  accommodations  to  the  public.  They  are  from  their 
very  nature  devoted  and  exclusively  devoted  to  the  ptiblic  use^ 
upon  such  terms  and  conditions  as  the  legislature,  in  their  wis- 
dom, think  reasonable  and  proper,  in  order  to  insure  the  owners 
of  the  stock  an  adequate  remuneration  for  the  hazard  and  ex- 
pense incurred  in  their  construction.'*  (14  Wend,  57.  3  Paige^ 
45,73,74.  9  i/arrw,  169,  170.  1  Bald.  22B.  2  Pe/cr*,  253. 
1  McCook^  94,  5.)  The  same  language  is  used  by  the  chancel- 
lor in  his  elaborate  and  able  opinion  in  the  case,  (3  Paige^  71.) 
The  general  rail  road  act  declares  all  land  taken  by  private  cor- 
porations for  the  use  of  a  rail  road,  taken  for  public  use.  Canals, 
bridges,  roads,  and  other  artificial  means  of  communication  have 
been  made  by  the  sovereign  power  at  the  public  expense,  in  ev- 
ery civilized  nation,  in  ancient  and  modem  times,  and  we  deem 
it  quite  unnecessary  to  cite  authorities  in  support  of  the  practice. 
Is  his  honor  right,  then,  when  he  classes  rail  roads  with  manu- 
facturing and  mercantile  business  of  a  private  nature?  Is  there 
no  difference  between  them?  We  think  there  is,  and  that  we 
have  established,  both  from  reason  and  authority,  that  rail  roads 
are  great  public  works  or  improvements,  in  which  the  state  or 
municipal  incorporation  may  engage  at  the  public  expense. 
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in.  The  legislature,  by  tte  passage  of  the  act  of  July  8, 
1861,  amending  the  charter  of  the  city  of  Rochester,  has  fully 
conferred  upon  the  city  the  power  to  subscribe  for  this  stock, 
and  issue  their  bonds  to  pay  for  the  same,  provided  two-thirds 
of  the  electors  voted  for  it.  We  contend  that  this  is  the  pass- 
age of  an  act  in  presenti  to  take  effect  in  futuro^  upon  a  con- 
tingency, to  wit :  the  vote  of  two-thirds  of  the  electors  of  the 
city  accepting  the  power  offered,  and  that  this  contingency  has 
happened.  This  act  is  similar  to  many  others  passed  by  our 
state  legislature,  conferring  power  on  municipal  corporations, 
to  raise  money  to  be  used  in  the  construction  of  rail  roads  and 
other  public  works.  It  is  alleged,  that  our  act  was  never  pass- 
ed ;  that  it  was  left  to  the  people  of  Rochester  to  pass  it,  and 
that  such  delegation  of  power  renders  the  act  unconstitutional. 
We  do  not  contend  that  the  legislature  can  surrender  any  por- 
tion of  its  legislative  power,  or  delegate  it.  The  legislature  are 
made  by  the  constitution  the  agents  of  the  people,  to  perform  a 
duty  which  requires  great  knowledge  and  the  exercise  of  mucl^ 
discretion  and  judgment — according  to  general  principles  of 
law,  without  any  reference  to  the  provisions  of  the  constitution. 
Such  agents  cannot  delegate  their  power.  The  safeguards  of 
the  constitution  are  intended  for  the  protection  of  the  whole 
people,  the  minority  as  well  as  the  majority.  If  legislative 
agents  can  cast  off  this  power  and  direct  others  to  perform 
their  duty,  the  protection  intended  for  the  people  will  be  gone. 
This  is  plain.  But  we  hold  that  it  is  equally  plain,  that  the 
legislature,  having  in  due  form  passed  an  act  with  all  its  provis- 
ions, may  make  that  act  to  take'  effect  upon  a  contingency,  and 
that  this  contingency  may  be  fixed  in  the  law  itself.  All  laws 
range  themselves  under  two  heads,  viz :  those  which  prohibit 
or  forbid  the  doing  of  any  act,  and  those  which  authorize  or 
permit  the  doing  of  an  act.  Our  law  belongs  to  the  latter 
olass.  In  all  cases  of  that  kind,  it  is  in  the  discretion  of  the 
person  or  corporation  authorized  or  permitted  to  do. the  act,  to 
decide  whether  the  law  shall  take  effect  and  become  operative. 
Counties,  towns,  cities  and  school  districts  are  authorized  by 
the  legislature  to  raise  money  for  various  purposes,  provided  a 
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innjority  of  the  inhabitants  vote  to  have  it  done.  Until  this 
vote,  the  laws  thus  passed  do  not  take  effect.  They  remain 
dead  and  lifeless  on  the  statute  book.  Laws  have  also  been 
passed,  authorizing  rail  roads  to  consolidate,  upon  the  vote  of 
the  stockholders  ;  and  until  this  vote  was  bad  there  could  be 
no  consolidation — the  act  remains  inoperative.  In  our  case,  no 
discretion  is  left  with  the  citizens  of  Rochester,  in  regard  to 
the  provisions  of  the  law.  The  manner  and  amount  of  sub- 
scription is  fixed  by  the  law  as  passed  by  the  legislature.  The 
mode  of  raising  the  money,  by  the  issuing  of  bonds  to  pay  for 
this  stock,  is  also  fixed.  The  number  of  directors  which  the 
city  are  to  elect  is  fixed.  The  manner  of  using  the  money 
raised,  by  a  %ale  of  the  bonds,  until  needed  to  pay  for  the  stock, 
is  also  fixed.  The  manner  of  obtaining  the  assent  of  the  citi- 
zens of  Rochester  to  the  acceptance  of  this  law,  is  also  fixed. 
This  is  all  done  in  the  form  of  an  act  passed  according  to  the  pre- 
scribed forms,  by  the  legislature,  and  this  act  is  declared  to  take 
effect  immediately.  The  law  is  then  signed  by  the  governor, 
and  according  to  the  provisions  of  the  constitution  then  be- 
comes a  valid  law.  The  law  is  thus  complete,  so  far  as  its 
passage  is  concerned,  and  the  discretion,  or  right  to  vote,  re- 
lates only  to  its  execution.  It  may  be  used,  or  carried  into 
execution,  or  not,  as  the  citizens  of  Rochester  think  for  their 
interest.  If  they  choose  to  carry  it  into  execution,  it  must  be 
done  as  it  comes  from  legislative  hands.  Those  who  vote  are 
not  authorized  in  any  manner  to  alter  this  law.  Here  is  no 
delegation  of  power  to  make  any  law,  which  means  a  power  to 
fix  its  terms,  but  mere  authority  to  say  when  a  law  already 
made  shall  be  carried  into  execution.  The  distinction  between 
power  to  make  a  law  and  the  power  to  say  when  it  shall  be 
carried  into  execution,  is  plain  and  palpable.  The  power  to  do  the 
first  cannot  be  delegated  to  the  people  at  large,  but  the  power  to 
say  when  such  acts  as  ours  shall  be  executed,  must  necessarily 
be  left  to  the  body  authorized  to  carry  out  the  act.  It  is  not 
the  vote  of  the  citizens  of  Rochester  that  makes  or  in  any 
manner  alters  the  law,  but  the  law  which  makes  the  vote  and 
fixes  every  thing  to  be  done  under  it.    It  is  a  perversion  of 
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terms  to  say,  that  any  act  which  confers  the  power  of  voting  is  not 
passed.  The  law  which  thus  confers  the  power  of  voting  is  said  to 
be  passed  by  the  very  vote  given  under  the  law  and  in  pursuance 
of  it.  This  seems  quite  absurd.  The  vote  showed  the  assent  of 
the  citizens  of  Rochester  to  the  acceptance  of  the  law,  and  let  it  be 
remembered,  that  the  legislature  had  no  power  to  give  this  assent. 
The  power  to  assent  rested  with  us,  and  how  can  it  be  said  that 
the  legislature  delegated  a  power  which  they  never  possessed  ? 
They  fixed  the  manner  in  which  our  assent  should  be  given. 
This  they  had  a  right  to,  and  it  was  all  they  could  lawfully 
do.  The  free  school  act  was  passed  in  1849,  and  was  to  go  into 
efiect  the  first  of  January  thereafter,  provided  a  majority  of  the 
people  voted  for  it.  The  tenth  section  of  the  act  provides,  that 
the  act  shall  not  become  a  law,  unless  the  electors,  by  a  major- 
ity, vote  for  it.  Here,  say  the  courts,  is  a  clear  delegation  of 
power  to  pass  this  law ;  but  in  our  case,  the  law  was  complete 
and  perfect,  declared  to  take  efiect  immediately.  Certain  por- 
tions were  not  to  go  into  operation,  except  upon  a  contingency, 
viz  :  that  two-thirds  of  the  electors  should  vote  to  have  it.  If 
the  legislature  had  entirely  omitted  the  291st  section,  the  law 
would  not  have  gone  into  operation,  except  upon  a  contingency, 
viz  :  the  vote  of  the  common  council ;  but,  would  not  the  law 
have  been  passed  without  such  vote  ?  All  the  legislature  have 
done  is  to  fix  upon  a  difi'erent  contingency,  viz  :  the  vote  of  fiie 
electors.  In  the  case  of  the  free  school  law,  the  legislature  had 
a  right,  (which  they  subsequently  exercised,)  to  pass  a  law 
compelling  the  state  to  act  under  it.  Not  so  in  our  case :  they 
could  merely  ofier  us  the  power  or  authorize  the  citizens  of 
Bochester  to  subscribe  for  this  stock,  and  issue  these  bonds,  if 
they  chose.  It  was  not  any  part  of  the  duty  of  the  legisla- 
ture to  decide  for  the  citizens  of  Bochester  in  regard  to  the 
acceptance  of  this  offer.  All  powers  granted  to  municipal  cor- 
porations are  necessarily  of  the  same  character,  depending  upon 
the  voluntary  acceptance  by  the  corporation.  In  this  case,  the 
legislature,  aware  of  the  constitutional  injunction,  contained  in 
the  9th  section,  article  8th,  thought  proper  to  guard  against 
abuse,  by  referring  the  acceptance  to  the  people.    In  the  case 
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of  Barto  v.  Himrod,  (4  Seld,  490,)  Judge  Rugglcs,  says : 
"  a  statute  to  take  effect  vpon  a  contingency  must  be  a  law  in 
presenti^  to  take  effect  in  futuro^  Is  not  our  laif,  one  ex- 
pressly declared  to  be  a  law  in  presenti  7  Does  it  not  take 
eflfect  upon  a  future  event  ?  When  the  legislature  fixed  that 
future  event,  did  they  exceed  their  powers  1  The  expediency 
of  exercising  the  power  offered,  necessarily  in  all  such  cases, 
rests  with  the  corporation  to  whom  the  power  is  offered. 
The  expediency  of  offering  the  power,  (being  all  they  can  do  in 
such  a  case,)  rests  with  the  legislature.  The  vote  of  the  elect- 
ors giving  their  acceptance,  thus  provided  the  occasion^  or  sup- 
plied the  contingency,  upon  which  the  common  council  could  act 
The  vote  did  not  pass  the  law,  but  furnished  the  contingency. 
The  legislature  are  required  by  the  constitution  to  provide 
against  abuses  in  raising  money  by  municipal  corporations,  and 
will  any  one  say  that  a  reference  of  the  acceptance  of  such  a  power 
to  the  people,  is  not  a  judicious  and  wise  performance  of  their 
duty  ?  No  legislative  power  was  thus  delegated  to  the  citizens 
of  Rochester,  and  their  voting  cannot  be  called  legislation.  The 
following  authorities,  in  addition  to  those  cited  in  Johnson  r, 
Richy  (9  Barh.  680;)  namely,  MooersY.  The  City  of  Beading, 
(9  Harris,  188;)  The  Cin.  Will,  and  ZanestrlUe  Rail  Road 
v.  The  Commissioners  of  Clinton  County,  (1  McCook,  77;) 
anA  Slack  v.  Maysville  and  Lexington  Rail  Road,  (9  B, 
Monroe,  526,)  furnish  all  that  can  be  desired  on  this  ques- 
tion. The  case  of  Barto  v.  Himrod  is,  of  course,  to  be  consid- 
ered the  law  of  the  land.  It  has  been  pronounced  by  the 
supreme  judicial  power  of  the  state,  and  I  respectfully  bow  to 
its  mandate.  That  case,  if  a  delegation  at  all,  was  to  the  whole 
people,  obviously  turned  upon  the  express  declaration  contained 
in  the  10th  section,  "  that  it  should  not  become  a  law,  unless  a 
majority  of  the  people  voted  for  itP  With  all  deference,  I 
must  say  that  the  reasons  given  by  the  judges,  who  gave  the 
opinions  in  that  case,  have  failed  to  carry  conviction  to  my  own 
mind.  The  free  school  law,  as  far  as  I  can  perceive,  was  pass- 
ed in  the  usual  manner  by  the  senate  and  assembly,  and  signed 
by  the  governor.     All  legislative  forms  were  complied  witk, 
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and  to  call  it  not  a  law,  passed  in  presentij  to  take  effect  in 
futurOy  upon  the  happening  of  a  contingency,  seems  to  me 
hardly  calling  things  by  their  right  name.  The  law  certainly 
gave  the  vote,  and  not  the  vote  the  law.  The  vote  was  the  event 
upon  which  the  law  was  to  become  operative,  and  not  the  pass- 
age of  the  law.  There  is  no  provision  in  the  constitution,  pro- 
hibiting the  legislature  from  fixing  the  time,  or  the  event,  upon 
which  a  law  is  to  take  effect,  or  go  into  operation  ;  and  if  we 
are  right  in  supposing  that  the  legislative  power  is  supreme, 
except  when  prohibited,  then  there  can  be  no  good  reason  for 
saying  that  the  legislature  are  at  all  trammeled  in  fixing  upon 
the  time,  or  the  event.  I  hold  that  a  law  might  be  made  to 
take  effect  upon  the  death  of  an  individual,  upon  his  going  to 
New  York  ;  upon  the  commencement  or  conclusion  of  a  war;  or 
upon  the  happening  of  any  other  event  which  the  legislature, 
in  their  wisdom,  may  fix  upon.  Those  who  think  otherwise, 
in  my  humble  judgment,  do  not  duly  appreciate  the  transcend- 
ent powers  of  the  legislative  department  of  our  government,  or 
if  they  do,  are  unwilling  to  submit  to  that  power.  If  the  legis- 
lature possess  the  power  of  fixing  the  contingency,  their 
manner  of  doing  it,  is  left  to  their  own  discretion.  That  dis- 
cretion cannot  be  controlled,  or  in  any  manner  interfered  with, 
by  the  judicial  department. 

But  there  is  another  view  of  this  case.  It  will  be,  of  course, 
conceded  that  the  legislature  can  delegate  the  power  to  make 
laws  to  municipal  corporations,  and  if  so,  why  not  to  the  con- 
stituents of  such  corporations  ?  Where  is  the  authority  for 
conferring  this  power  upon  the  one  and  not  upon  the  other? 
The  legislature  have  in  many  instances  conferred  the  power  to 
raise  money,  by  the  vote  of  the  inhabitants  of  certain  localities, 
as  towns  and  school  districts,  and  how  does  this  differ  from  the 
power  conferred  upon  our  citizens  ? 

There  is  another  view,  also,  of  this  matter.  Suppose  this 
delegation  to  the  electors  of  Rochester  to  say  whether  this  law 
which  shall  go  into  effect  is  unconstitutional,  then  the  291st 
section  is  void,  and  must  be  stricken  out ;  but  the  other  provisions 
or  sections  are  perfect,  and  must  remain.    It  will  be  recollect- 
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ed  that  the  293d  section  expressly  declares  that  the  act  shall 
take  effect  immediately.  By  this  section,  all  the  valid  parts 
of  the  act  go  into  effect  and  become  operative.  The  others 
being  void,  of  course,  must  be  stricken  out.  In  the  case  of  the 
prohibitory  liquor  law,  some  of  the  sections  were  declared  un- 
constitutional, and  others  good. 

&  Mathews^  for  the  plaintiff.  I.  The  city  of  Rochester,  in 
its  corporate  character,  could  not  lawfully  subscribe  for,  nor 
take  and  hold  the  stock  of  the  Rochester  and  Genesee  Valley 
Rail  Road,  which  is  the  subject  matter  of  the  contract  between 
the  parties.  (1.)  The  act  incorporating  the  city  of  Rochester 
confers  no  such  power.  {Laws  o/^lSSO,  501.)  No  corporation 
can  exercise  any  powers  except  such  as  are  expressly  granted, 
and  such  as  shall  be  necessary  to  the  exercise  of  the  powers  so 
granted.  (1  R,  S.  GOO,  §  3.  See  Riley  v.  City  of  Rochester, 
Selden's  Notes  of  Cases,  Oct.  1853,  p.  4.)  (2.)  The  right  to  take 
and  hold  this  stock  is,  however,  claimed  under  the  authority  of  an 
amendment  of  the  city  charter,  passed  July  3, 1851.  {Laws  of 
1851,  p.  767,  §  285  to  292.)  The  plaintiff  insists  that  the  author- 
ity claimed  is  not  conferred,  because  there  is  no  evidence  that  the 
sections  in  question  ever  became  a  law.  A  legislative  enactment 
cannot  be  proved  by  parol.  Besides,  there  was  no  law  author- 
izing an  election.  The  section  relating  to  this  election  had  not 
become  a  law  when  the  election  was  held.  (2.)  The  legislature 
could  not  confer  the  authority  claimed  upon  a  corporation,  incor- 
porated for  municipal  purposes  only.  It  is  not  within  the  scope 
of  legislative  power.  The  legislature  could  not,  either  directly 
or  indirectly,  impose  a  tax  of  $300,000  upon  the  property  of  the 
citizens  of  Rochester,  to  be  paid  to  the  Genesee  Valley  Rail 
Road  Company,  either  in  exchange  for  its  stock  or  otherwise. 
Such  a  power  would  be  contrary  to  the  fundamental  principles 
of  all  free  governments.  {See  1  Bay,  93 ;  7  John,  500,  opmion 
of  Kent,  Ch.  /. ;  9  J5.  Monroe,  845 ;  3  DcUlas,  383 ;  Q)nsi. 
art,  1,  §  6,  7.)  (3.)  The  law  is  unconstitutional.  The  law  waa 
not  constitutionally  passed.  It  was  not  competent  for  the  legis- 
lature to  submit  the  question  to  the  people  of  Rochester,  whether 
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or  not  the  sections  mentioned  should  become  a  law.  {Barto  v. 
Himrodj  4  Selden,  483.  Rice  v.  Foster,  4  Harrington^  479. 
Parker  v.  Commonwealth,  4  Barr,  507.)  The  act  of  which 
die  sections  are  a  part,  is  a  private  and  local  law,  and  embraces 
'  more  than  one  subject,  and  the  subjects  are  not  expressed  in  the 
title.  {Const,  of  1846,  art.  3,  §  16.)  The  legislature  could  not 
constitutionally  enact  such  a  law ;  such  an  exercise  of  legislative 
power  is  plainly  prohibited  by  the  constitution.    {Id.  art.  8,  §  9.) 

n.  If  the  law  of  1851  is  not  valid,  then  the  city  could  not 
acquire  any  title  to  the  stock,  and  could  not  give  to  Mr.  Clarke 
any  title.  The  attempt  to  acquire  the  stock  by  the  city  and  to 
sell  it  to  Mr.  Clarke,  was  illegal.  There  was  not,  therefore,  any 
consideration  for  the  agreement  to  purchase.  This  case  cannot 
well  be  distinguished  from  the  case  ot  Rodman  v.  Munson,  (13 
Barb.  188,)  affirmed  in  the  court  of  appeals,  in  Newell  v.  jPAc 
People,  (3  Selden,  9.) 

III.  The  plaintiff  is  entitled  to  recover  back  the  money  which 
he  has  paid  on  the  contract.  (1.)  The  contract  is  illegal.  The 
defendant  attempted  to  do  an  illegal  act,  in  asserting  its  right 
to  the  stock.  The  city  corporation  could  not  deal  in  stock.  The 
contract  was  therefore  illegal  and  void,  and  the  m^ney  paid  upon 
it  may  be  recovered  back.  {See  Chitty  on  Cont.  636,  7,  and 
cases  cited;  and  see  note  3,  p.  622,  3.)  (2.)  There  is  a  total 
failure  of  consideration,  and  for  that  reason  the  money  may  be 
recovered  back.  The  city  contracted  to  sell  that  which  turns 
out  to  be  utterly  worthless.  In  such  cases  it  is  the  right  of  the 
vendee  to  rescind  and  to  recover  back  the  money  paid.  ( Young 
V.  Cole,  3  Bing.  N.  C.  724.  Rice  v.  Peet,  15  John.  Rep.  503. 
Chit,  on  Cont.  624.)  So  long  as  the  contract  remains  executo- 
ry, the  plaintiff  may  rescind  and  recover  back  the  money  paid. 
{Morgan  v.  Goff,  4  Barb.  524.  White  v.  Fraiiklin  Bank,  22 
Pick.  181.) 

E.  Darwin  Smith,  J.  This  action  was  brought  to  recover 
the  sum  of  $41,740,  paid  for  principal  and  interest  by  the 
plaintiff  upon  a  contract  for  the  sale  to  him  by  the  defendants 
of  3000  shares  of  the  stock  of  the  Rochester  and  Genesee  Yal- 
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ley  Rail  Boad  Company,  issued  under  and  in  porsaance  of 
sections  285  to  292,  inclosive,  of  an  act  to  amend  the  charter 
of  the  city  of  Rochester,  passed  July  3d,  1851. 

The  learned  judge  before  whom  the  cause  was  tried,  with- 
out a  jury,  at  the  circuit,  has  found,  as  a  conclusiim  of  law 
upon  the  facts  stated  in  the  case,  that  the  said  sections  285  to 
292,  inclusive,  of  the  act  aforesaid,  never  became  a  valid  law 
of  the  state,  and  that  the  subscription  to,  and  the  taking  (^ 
the  said  3000  shares  of  the  stock  of  the  Gknesee  Yalley  Ra3 
Boad  Company,  authorized  and  taken  under  said  sections,  were 
illegal  and  void ;  that  the  several  payments  made  by  the  plaior 
tiff  to  the  defendants  therefor,  were  made  without  considenr 
tion,  and  that  the  plaintiff  was  entitled  to  rescind  the  said 
contract  and  require  the  repayment  and  recover  sbgainst  the  de- 
fendants the  several  sums,  with  the  interest  thereon,  and  accord- 
ingly rendered  judgment  for  the  plaintiff  for  the  money  so  paid, 
deducting  certain  offsets  specified  in  the  case.  From  this 
judgment  the  defendant  has  appealed  to  this  court,  and  we  are 
called  upon  to  review  the  decision  of  the  circuit  judge  upon  the 
single  question,  whether  the  said  sections  of  the  act  aforesaid, 
were  or  were  not  constitutional  and  vaUd. 

Under  our  republican  system  the  powers  of  government  are 
distributed  to  the  executive,  legislative  and  judiciary  depart- 
ments. It  is  the  exclusive  province  of  the  legislature  to  enact 
the  laws,  and  to  pass  upon  all  questions  relating  to  their  ex- 
pediency, the  time,  manner  and  mode  of  their  operation.  It 
pertains  to  the  judiciary  to  interpret  the  laws  thus  enacted, 
and  to  carry  the  same  into  effect.  Acting  in  common  with  the 
legislature,  under  the  constitution  which  both  are  sworn  aUke 
to  support,  it  is  our  duty  to  bring  all  laws,  when  called  upon 
in  due  form  to  enforce  them,  to  the  touchstone  of  the  constita- 
tion,  and  to  pronounce  against  the  validity  of  all  acts  clearly  in 
conflict  with  the  fundamental  law. 

The  invalidity  of  the  act  under  which  the  defendant  took  the 
stock  and  issued  the  city  bonds  in  question,  is  placed  by  the 
learned  judge  who  tried  the  cause  at  the  circuit,  as  appears 
from  his  opinion,  upon  two  grounds.    First,  on  the  ground  that 
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the  sections  of  the  act  oonferring  the  power  upon  the  mayor 
and  common  council  of  Rochester  to  sabscribe  for  the  stock 
in  the  Genesee  Valley  Rail  Road  Company,  and  issue  bonds  to 
pay  for  the  same,  were  not  duly  passed  in  conformity  with  forms 
prescribed  in  the  constitution.  Secondly,  on  the  ground  that 
the  legislature  could  not  confer  upon  municipal  corporations,  and 
the  defendant  could  not  exercise,  the  powers  of  subscribing  to 
the  stock  of  a  rail  road  company  and  issumg  bonds  of  the  city 
as  authorized  by  the  charter  in  question. 

In  approaching  the  dismission  of  the  questions  presented 
upon  this  appeal,  it  is  impossible  that  we  should  be  insensible 
to  the  great  importance  of  the  cause,  and  of  the  uncommon 
magnitude  of  the  interests  involved  in  its  decision.  Aside  from 
the  $300,000  of  the  bonds  of  the  city  of  Rochester,  in  ques- 
tion in  this  action,  now,  doubtless,  in  the  hands  of  innocent 
holders  who  have  purchased  them  for  their  full  nominal  amount, 
probably  millions  of  other  bonds,  of  like  character,  have  been 
issued  by  other  city  and  town  authorities,  all  to  be  affected  by 
our  decision.  The  pecuniary  loss  to  individuals  which  the 
affirmance  of  the  decision  of  the  circuit  judge  will  involve,  the 
check  it  will  give  to  many  important  public  improvements  in 
this  state  and  elsewhere,  and  the  disastrous  influence  it  must 
have  upon  public  credit,  and  upon  the  character  of  the  cities 
and  towns,  and  of  the  states  under  whose  authority  and  laws 
these  bonds  have  been  issued,  can  scarcely  be  over  estimated. 
Considerations  of  this  kind,  while  they  cannot  be  unheeded  or 
unappreciated  by  the  court,  cannot  be  permitted  to  divert  us 
from  our  duty,  to  declare  the  law  according  to  our  convictions, 
irrespective  of  the  consequences.  They  may,  however,  most 
fitly  be  permitted  to  exercise  a  proper  influence  in  impressing 
upon  us  the  duty  of  more  than  ordinary  carefulness  in  our  in- 
vestigations, deliberations  and  conclusions. 

The  first  question  presented  upon  this  appeal  is  purely  one  of 
form.  It  is  not  the  first  question  in  the  order  discussed  in  the 
opinion  of  the  circuit  judge,  but  meets  us  in  limine  in  the  case, 
and  should,  we  think,  be  first  considered  ;  for  if  the  objection  it 
presents  is  well  taken,  it  is  necessarily  conclusive  of  the  cause. 
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This  question  is  based  upon  the  decision  of  the  court  of  ap* 
peals  in  Barto  v.  HimrodL,  (4  Selden^  488 ;)  Thome  v.  CrameTf 
(15  Barb.  112,)  and  Bradley  v.  Baxter,  {id.  122.)  These 
cases  arose  under  the  act  "  to  establish  free  schools  throughout 
the  state,  passed  March  26,  1849/'  The  tenth  section  of  that 
act  was  as  follows  :  '^  The  electors  shall  determine  by  ballot  at 
the  annual  election  to  be  held  in  November  next,  whether  this 
act  shall  or  shall  not,  become  a  law.^*  Sections  11, 12,  8, 13 
provide  for  submitting  the  question  to  the  people  at  the  next 
election,  and  prescribe  the  form  of  the  proceedings  for  that  pur- 
pose. The  14th  section  was  as  follows :  "  In  case  a  majority  of 
all  the  votes  in  the  state  shall  be  cast  against  the  new  school 
law,  this  act  shall  be  null  and  void,  and  in  case  a  majority  of  all 
the  votes  in  the  state  shall  be  cast  for  the  new  school  law,  then 
this  act  shall  become  a  law,  and  shall  take  effect  on  the  first  day 
of  January,  1850."  The  court  of  appeals  held  that  this  act  was 
invalid,  ^'  because  the  provisions  contained  in  it  in  relation  to  free 
schools  wore  never  constitutionally  enacted."  Judge  Ruggles 
who  gave  the  leading  opinion,  says  of  the  provisions  of  the  act, 
that  '^  they  were  not  law  or  to  become  law  until  they  had  re- 
ceived a  majority  of  the  votes  of  the  people  at  the  general 
election,  in  their  favor,  nor  unless  they  received  such  ma- 
jority. It  results,  therefore,  unavoidably  from  the  terms  of  the 
act  itself,  that  it  was  the  popular  vote  which  made  the  law.  The 
legislature  prepared  the  plan  or  project,  and  stibmUted  it  to 
the  people  to  be  passed  or  rejected."  Judge  Willard,  who  also 
gives  an  opinion  in  the  case,  says  of  it :  ''In  short,  the  law  was 
a  mere  proposition  submitted  to  the  people,  to  be  adopted  or 
ryected,  as  they  please."  It  is  upon  this  ground  that  the 
decision  was  put :  that  the  act  in  question  had  none  of  the  prop- 
erties of  a  law — that  it  was  a  mere  project  or  proposition  of 
the  legislature  submitted  to  the  people  for  their  adoption  or  re- 
jection. It  is,  of  course,  an  authoritative  and  binding  adjudica- 
tion upon  the  case  presented,  and  affords  a  conclusive  rule  for 
the  decision  of  all  cases  depending  upon  the  same  facts.  While 
we  bow  to  its  decision  on  the  point  presented,  we  are  at  lib- 
erty to  dissent  from  some  of  the  reasoning  advanced  for  the 
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deciflioD,  and  silbmit,  with  respect,  that  the  soundness  of  some 
of  the  conclnsions  or  views  contained  in  the  opinions  of  the 
learned  judges  who  gave  the  opinion  of  the  court,  may  well  be 
questioned.  But  the  case  doubtless  establishes  the  rule  in  this 
state,  and  the  legislators  cannot  evade  the  responsibility  of  pass- 
ing general  acts  by  submitting  a  project  of  a  law  to  the  people 
for  their  acceptance  or  rejection. 

We  come  then  to  the  question  whether  the  rule  thus  established 
applies  to  the  sections  of  the  act  to  amend  the  charter  of  the 
city,  under  which  the  points  in  controversy  now  presented  to  the 
courts  have  arisen.  The  act  in  which  these  sections  are  con- 
tained is  entitled  "An  act  to  amend  an  act  entitled  an  act  to 
amend  and  consolidate  the  several  acts  relating  to  the  city  of 
Rochester,  passed  April  10, 1850,  passed  July  3d,  1851,  three- 
fif);hs  being  present,"  as  the  same  appears  in  the  session  laws  of 
1851,  ch.  38, 9,  p.  757.  The  act  consists  of  24  sections,  contain- 
ing provisions  in  respect  to  a  great  variety  of  particulars  before 
the  sections  285,  6,  7  and  9,  290,  91  and  92,  in  question,  occur, 
which  are  additions  to  the  charter.  Section  285  declares  that 
*'  It  shall  be  lawful  for  the  common  council  of  the  city  of  Roch- 
ester to  borrow,  on  the  faith  and  credit  of  said  city,  any  sum 
of  money  not  exceeding  $300,000,  for  a  term  not  exceeding 
twenty  years,  at  a  rate  of  interest  not  exceeding  seven  per  cent 
per  annum,  and  to  execute  bonds  therefor,  under  the  corporate 
seal  and  the  signature  of  the  mayor,  and  such  other  officers  as 
the  common  council  may  designate ;  the  bonds  so  to  be  executed 
may  be  in  such  sums  and  payable  in  such  places  and  times,  not 
exceeding  twenty  years,  and  in  such  form,  as  the  common 
council  may  deem  expedient."  Section  286  authorizes  the 
common  council  to  dispose  of  such  bonds  in  such  manner  as 
they  shall  deem  advantageous  for  the  city,  and  the  money  which 
shall  be  so  raised  to  be  invested  in  the  stock  of  the  Rochester 
and  Oenesee  Valley  Rail  Road  Company,  and  employed  and 
used  in  the  construction  of  said  rail  road  buildings  and  appur- 
tenances, and  for  no  other  purpose  ;  and  the  common  council 
was  authorized  to  subscribe  for  or  purchase  said  stock,  to  the 
amount  of  $300,000,  the  city  to  acquire  all  the  rights  and  priv- 
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ileges  and  be  liable  to  all  the  responsibilities  of  stockholders 
Section  287  provides  that  the  dividends  to  be  received  on  the 
stock  shall  be  applied  to  pay  the  interest  on  the  bonds,  and 
in  case  of  a  deficiency,  the  amount  to  be  made  up  by  taxa- 
tion, in  the  same  manner  as  other  city  expenses.  Section  288 
allows  the  common  council  to  loan  the  money  to  be  received 
on  the  bonds,  before  it  shall  be  required  in  the  constmction 
of  the  road,  to  banks.  Section  289  authorizes  the  common 
council  to  exchange  the  stock  for  the  bonds,  or  to  sell  the 
same.  Section  290  provides  that  the  common  council  shall 
nominate  and  appoint  one  director  in  the  rail  road  company 
for  every  $75,000  of  stock  held  by  the  city  at  the  time  of 
any  election  of  directors.  Section  291  declares  that  the  pre- 
ceding sections  285,  286,  287,  288,  289,  290,  together  with  this 
section,  (sec.  291,)  shall  not  take  effect  until  they  shall  be  sub- 
mitted to  the  electors  of  the  city  of  Rochester,  qualified  to  vote 
for  charter  officers  of  said  city,  at  such  times  as  the  common 
council  shall  direct,  for  the  purpose  of  determining  "  whether 
or  not  it  is  expedient  for  said  city  to  borrow  the  money  men- 
tioned in  said  sections  for  the  purpose  therein  spedfied^^  and 
provides  also  particularly  how  the  election  shall  be  conducted, 
the  votes  canvassed,  the  result  ascertained,  and  a  certificate 
thereof  filed  in  the  city  clerk's  office,  in  the  same  manner  as 
at  the  other  charter  elections.  Section  292  is  as  follows  :  "  K 
the  said  sections  285,  286,  287,  288,  289,  290,  291,  shall  be 
approved  by  two-thirds  of  the  votes  of  the  electors  of  said 
city  and  voting  at  such  elections,  as  above  prescribed,  then  the 
same  shall  take  efiect  immediately  after  the  filing  of  the  cer- 
tificate of  such  approval  of  the  said  act  by  the  mayw  and  clerk 
of  the  said  common  council." 

In  construing  this  statute,  both  in  reference  to  its  consti- 
tutionality and  in  respect  to  its  legal  force  and  operation,  we 
are  to  be  governed  by  certain  clearly  defined  rules. 

1st.  In  respect  to  its  constitutionality.  We  can  dedare  an 
act  of  the  legislature  void  only  when  it  violates  the  oonstitii- 
tion,  clearly^  palpably^  plainly^  and  in  such  manner  as  to 
leave  no  doubt  or  hesitation  on  our  minds.    This  rule  is  yesj 


OAYUGA-^UNE,  1857.  471 


Clarke  v.  City  of  Rochester. 


generally  asserted  in  the  courts  of  this  country  by  the  judges  of 
the  United  States  and  state  courts.  (6  Cranch,  87.  4  Dcd- 
las,  14.  3  Serg.  ^  R.  178.  12  Wheat.  270.  10  Conn.  R. 
522.  1  Cwew,  550.  13  Pick,  60.  21  Penn.  R.  9.  Harris, 
164.  Sharpless  v.  The  Mayor  of  Philadelphia,)  In  14 
Mass.  R,  345,  {Adam  y.  Hcw^)  the  rule  is  thus  stated :  "  The 
legislature  is  in  the  first  instance  to  be  judge  of  its  own  con- 
stitutional powers,  and  it  is  only  when  manifest  assumption  of 
authority,  or  misapprehension  of  it  clearly  appears,  that  the 
judicial  power  will  refuse  to  execute  the  law."  And  in  WeU 
lington  V.  Petitioners,  (16  Pick,  95,)  Chief  Justice  Shaw  says 
the  courts  should  "  never  declare  a  statute  void  unless  the  nul- 
lity and  invalidity  of  the  act  was  placed,  in  their  judgment,  be- 
y(md  reasonable  doubt ;"  and  such  is  the  rule  as  laid  down  by 
the  judges  in  most  of  the  state  courts.  2d.  So  in  the  exposi- 
tion of  a  statute,  it  is  the  duty  of  the  court  to  seek  to  ascer- 
tain and  to  carry  out  the  intention  of  the  legislature  in  its 
enactment,  and  to  give  full  effect  to  such  intention ;  and  they 
are  bound  so  to  construe  the  statute,  if  practicable,  as  to  give 
it  force  and  validity,  rather  than  to  avoid  it,  or  render  it  nuga- 
tory.    {Dwar.  on  Stat.  690.    2  Rol  126.    11  Coke,  73.) 

Looking  at  this  act  in  the  light  of  these  principles,  and 
assuming  that  the  legislature  had  no  purpose,  in  its  passage, 
to  transcend  its  constitutional  powers,  we  come  then  to  the  in- 
quiry, what  is  the  true  interpretation  of  the  act  in  respect, 
in  this  connection,  to  the  principles  and  rules  which  must 
govern  the  enactment  of  laws  as  declared  in  the  case  of  Bar- 
to  V.  BSmrod,  The  inhabitants  of  the  city  of  Rochester  were 
many  years  since  created  a  corporation  for  municipal  pur- 
poses, by  the  name  of  "The  City  of  Rochester."  The  act  of 
July  3, 1851,  was  an  act  amending  the  charter  of  the  city,  and 
contains  a  great  variety  of  provisions  enlarging  and  modifying 
the  powers  previously  granted.  The  incorporation  of  the  sec- 
tions 285  to  291,  inclusive,  in  the  act,  was  designed  as  an  en- 
largement of  the  powers  of  the  city  government.  Municipal, 
like  private  corporations,  derive  all  their  powers  from  the  leg- 
islature, which  may  grant  such  powers  as  it  pleases,  and  may 
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enlarge;  abridge  or  take  away  such  powers  as  are  of  a  pure 
municipal  character,  in  its  legislative  discretion.  The  power 
conferred  upon  the  common  council  in  these  sections,  we  will* 
assume,  at  this  stage  of  the  discussion,  to  be  entirely  within 
the  limits  of  the  legislative  power.  In  section  285,  explicit 
power  is  given  to  the  common  council  to  borrow  $300,000,  on 
the  faith  and  credit  of  the  city,  and  issue  bonds  therefor  under 
the  corporate  seal.  Section  286  directs  that  the  money  so  bor* 
rowed  shall  be  invested  in  the  stock  of  the  Genesee  Valley  Rail 
Road  Company,  and  employed  and  used  in  the  consiruction  of 
the  said  rail  road.  The  intention  of  the  legislature  was  very 
clearly  to  give  to  the  city  of  Rochester  power  to  aid  with  this 
$300,000  in  the  construction  of  the  Rochester  and  Genesee 
Valley  Rail  Road.  This  road,  it  appears  in  the  case,  is  "a 
road  commencing  at  the  city  of  Rochester  and  running  south- 
erly along  the  valley  of  the  Genesee  river,  and  when  com- 
pleted is  to  terminate  at  Portage,  in  the  county  of  Allegany." 
That  this  enterprise  was  one  of  public  utility,  and  one  locally 
beneficial  to  the  city  of  Rochester,  the  legislature  have  clearly 
determined.  Whether  it  was  to  be  relatively  of  such  local 
benefit  as  to  warrant  the  city  in  incurring  a  debt  of  $300,000 
for  its  construction,  was  a  question  the  legislature  did  not  de- 
cide. It  gave  the  power,  and  left  it  for  the  corporation,  the 
body  of  the  citizens,  to  determine  that  question  for  themselves. 
The  power  thus  conferred  upon  the  people  of  Rochester  was  not, 
within  the  case  of  Barto  v.  Himrod^  a  delegation  of  the  power 
to  pa^s  the  law,  but  a  fit  and  proper  restraint  or  limitatiou 
upon  the  power  granted  in  the  said  act,  and  entirely  within  the 
limits  of  the  legislative  discretion.  The  act  itself  was  com- 
plete when  it  had  passed  the  two  houses  of  the  legislature  and 
received  the  signature  of  the  governor.  It  had  all  the  attri- 
butes of  a  law.  It  was  perfect^  final  and  decisive  in  all  Us 
parts.  Its  final  section,  in  explicit  terms,  declares  that ''  This 
act  shall  take  effect  immediately,^^  It  imparted  new  power  to 
the  corporation,  which  it  might  or  might  not  accept  and  exer- 
cise ;  but  the  legislature  had  done  all  its  duty  in  the  matter — 
exercised  its  full  discretion  on  the  subject,  and  left  it  for  the 
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<»ty  to  accept  or  not,  the  power  conferred.  It  left  no  matter 
to  the  discretion  of  the  citizens  of  Rochester,  except  what  re* 
lated  to  the  execution  of  the  law.  The  power  to  make  a  law 
includes  and  implies  the  power  to  fix  and  determine  its  terms^ 
eonditwns  and  previsions.  No  such  power  was  conferred  by 
this  act  The  question  referred  to  the  electors  of  the  city 
of  Rochester  was,  in  substance  and  effect,  whether  the  charter 
privileges  offered  by  the  legislature  should  or  should  not  be  ac- 
cepted. The  election  to  be  held,  as  prescribed  in  section  291, 
was  "/or  the  purpose  of  determining'  whether  or  not  it  was 
expedient  for  said  city  to  borrow  the  money  mentioned  in 
said  sections,  for  the  purpose  therein  specified.^  The  leg- 
islature  passed  an  act  giving  enlarged  power  to  the  com* 
mon  council,  subject  to  the  acceptance,  assent  and  approval 
of  the  corporation.  The  common  council  is  not  the  corpora- 
tion. It  is  the  mere  local  legislature  of  the  city.  The  in- 
habitants of  the  city  are  the  corporation.  {iSec.  2  of  charter.) 
The  legislature  provided  that  the  powers  specified  in  these 
sections  should  not  be  exercised  by  the  common  council 
without  the  consent  of  the  corporators,  to  be  ascertained  in 
a  prescribed  legal  form  of  an  election.  The  powers  specified 
in  the  sections  were  dormant ;  were  yet  in  fieri,  until  the  cor- 
porators accepted  them  and  assented  to  their  exercise,  (4 
Wheat,  688,)  precisely  as  is  the  case  with  every  charter  to 
a  municipal  or  private  corporation  ever  granted  by  the  legis- 
lature. Every  such  charter,  and  every  enlargement  of  its  pow- 
ers and  franchises,  require  the  assent  and  acceptance  of  the 
corporators.  This  consent  may  be,  and  ordinarily  is,  implied, 
from  the  application  for  the  charter,  the  beneficial  nature  of  the 
grant  or  the  exercise  of  thp  corporate  powers,  but  in  principle 
it  is  supposed  to  be  always  given,  either  expressly  or  impliedly. 
(Angell  on  Corp.  51.  Kyd  on  Corp.  65.  Wilcock  on  Man. 
Corp.  27-80.    4  Wheat.  518.) 

In  this  case  the  legislature  deemed  it  fit  to  require  an  express 
acceptance  of  the  powers  proposed  to  be  conferred  upon  the  leg- 
islative agents  of  the  defendant  before  they  should  have  author- 
ity to  commit  the  corporation  to  the  large  debt  in  question  and 
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the  oontingent  liability  to  the  taxation  inyolved  in  its  creatkm. 
It  was  entirely  optional  with  the  city  of  Rochester  whether  the 
proposed  grant  of  power  should  or  should  not  be  accepted.  The 
state  could  not  enforce  the  grant  upon  the  city  against  its  will, 
and  this  would  have  been  so  if  the  provision  for  an  express  ac- 
ceptance of  the  new  charter  had  been  omitted.  (  WiUcock  on 
Municipal  Corp.  SO.  8  Hill,  541.  3  Term  R.  240.)  It  is 
therefore  a  case  of  proper  and  legitimate,  if  not  necessary,  conr 
dilional  legislation.  It  is  the  precise  case  mentioned  by  Judge 
Buggies  in  Barto  t.  Himrody  of  a  statute  which  is  a  law  in 
presenti,  to  take  effect  in  futuro.  It  is  a  perfect  grant  of 
power,  to  take  effect  on  its  acceptance  by  the  corporation.  It  is 
just  such  conditional  legislation  in  substance  and  effect,  as  oar 
statute  books  are  full  of,  from  the  time  the  people  of  this  state 
assumed  the  right  to  govern  themselves  and  pass  through  their 
own  legislature  such  laws  as  they  deemed  best  adapted  to  pro- 
mote their  welfare  and  happiness.  The  act  amending  the  char- 
ter of  the  city  of  New  York,  and  providing  for  the  construction 
of  the  Groton  water  works  was  just  such  an  act,  and  provided 
for  the  express  acceptance  of  the  grant  in  the  same  manner  as 
in  this  case.  {See  Scss.  L.  1834,/?.  451.)  Of  all  the  various 
charters  of  cities,  banks,  turnpike  and  rail  road  companies,  and 
other  numerous  municipal  and  private  corporations  organized  in 
this  state  since  the  revolution,  the  acts  have  not  uniformly  cre- 
ated the  corporation  in  express  words.  They  have  in  many,  if 
not  in  most  cases,  merely  conferred  a  power  or  authority  to  or- 
ganize the  corporation.  Acts  in  pais,  in  acceptance  of  the  char- 
ter, in  adopting  it,  complying  with  its  provisions,  and  organizing 
under  it,  have  generally  been  essential  to  bring  the  corporation 
into  being.  Have  the  corporators  in  all  these  cases  created  the 
corporation  7  The  legislature,  a  few  years  since,  authorized  the 
Bochester  and  Auburn  and  the  Auburn  and  Syracuse  rail  road 
companies,  with  the  consent  of  th^r  stockholders,  to  consolidate 
their  stock  and  organize  a  new  corporation.  The  Bochester  and 
Syracuse  Bail  Boad  Company  came  into  corporate  existence 
under  this  act.  And  a  few  years  subsequently  all  the  rail  road 
companies  between  Albany  and  Buffalo  were  authorized  to  unite 
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their  stock  and  capital  and  organize  a  new  company.  They  did  so, 
and  named  it  the  New  York  Central  Bail  Road  Company.  Did  the 
legislature  or  these  rail  road  companies  create  the  new  corpora- 
tions ?  Numerous  other  instances  of  like  conditional  legislation 
in  granting  provisional  powers  might  be  cited.  This  principle 
is  well  stated  by  Judge  Marshall  in  Slack  v.  7%e  MaysvUle 
and  Lexington  Rail  Road  Company^  (9  Mom^e?s  Rep»  526.) 
He  says,  ^'  It  is  not  essential  to  the  character  and  force  of  a  law 
that  the  legislative  enactment  should  itself  command  to  be  done 
every  thing  for  which  it  provides.  The  legislative  power  to 
command  a  particular  thing  to  be  done,  includes  the  power  to 
authorize  it  to  be  done.  The  act  done  under  authority  conferred 
by  the  legislature,  is  as  precisely  legal  and  valid  as  if  done  in 
obedience  to  a  legislative  command.  So  far  as  such  statute  con- 
fers authority  and  discretion,  it  is  as  obligatory  from  the  first 
as  the  legislative  power  could  make  it ;  and  although  its  further 
practical  efSciency  may  depend  upon  the  discretionary  act  of 
some  other  body  or  individual,  it  is  not  derived  from  that,  but 
from  the  will  of  the  legislature,  which  authorized  the  act  and 
prescribed  the  consequences."  And  in  Rice  v.  Foster,  (4  Har- 
rington,  479,)  decided  by  the  court  of  appeals  of  Delaware,  the 
chief  justice  says :  '^  A  law  altering,  abridging  or  enlarging  the 
vested  powers  of  corporations  aggregate,  subject  to  the  consent 
of  the  corporation,  or  a  law  giving  to  school  districts  a  portion 
of  the  school  fund,  on  condition  that  such  district  will  raise  an 
equivalent  or  proportional  sum,  are  all  instances  of  proper  con- 
ditional legislation,  even  though  the  assent  of  the  corporations 
in  the  one  case  to  the  change  of  their  charter,  or  of  the  district 
in  the  other  to  accept  the  donation  and  comply  with  its  terms, 
should  bo  signified  by  a  majority  vote.  They  are  all  good  con* 
ditions,  capable  of  being  performed  without  in  any  way  interfer- 
ing with  the  legislative  will."  And  again  the  same  learned 
judge  says :  "  To  say  that  tKe  authority  given  to  the  school  vo- 
ters, the  members  of  a  corporation,  to  determine  whether  a  tax 
shall  be  laid  or  not,  is  a  grant  of  legislative  power,  is  an  abuse 
of  language."  In  same  case  Judge  Harrington  asserts  the  same 
views.    And  in  the  very  able  opinion  of  Judge  Banney,  who 
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gives  the  unaniinons  opinion  of  the  sapreme  court  of  Ohio,  in  s 
oaae  in  all  its  particnlars  quite  like  this,  (McCook^s  Ohio  Rep^ 
78,)  after  speaking  of  the  school  laws  of  the  state,  and  the  erec* 
tion  of  town  houses  by  vote  of  the  town,  he  says :  "  Every  act 
of  incorporation  ever  passed  necessarily  refers  the  question  of 
its  acceptance  to  the  corporators.  These  all  present  cases  where 
the  discretion  is  left  to  the  body  of  those  interested  or  to  be  af- 
fected. But  because  such  discretion  is  given,  are  these  and  all 
other  similar  enactments  to  be  deemed  imperfect  and  nugatory  ? 
It  would  take  a  bold  man  to  affirm  it<  In  what  does  the  discre- 
tion consist  ?  Certainly  not  in  fixing  the  terms  and  conditions 
upon  which  the  act  may  be  performed  or  the  obligations  there- 
upon attaching.  These  are  all  irrevocably  prescribed  by  the 
legislature,  and  whenever  called  into  operation  conclusively  gov- 
ern every  step  taken."  Also  in  Mooers  v.  The  City  of  Read- 
i^>  (9  Harris  R.  202,)  in  a  case  where  it  had  been  left  to  the 
voters  of  the  city  of  Beading  to  determine  whether  the  city 
should  take  stock  in  a  rail  road  company,  the  supreme  court 
held  that "  there  was  no  delegation  of  legislative  power,  and  they 
could  see  no  reason  why  the  acceptance  of  a  new  power  tendered 
to  a  public  corporation,  may  not  be  made  to  depend  on  the  will 
of  the  people,  when  it  is  expressed  by  themselves  as  when  it  is 
spoken  by  the  mouths  of  their  officers  and  agents." 

To  say  in  this  case  that  the  act  vesting  the  power  in  the  com- 
mon council  to  contract  the  debt,  and  subscribe  for  the  stock 
subject  to  the  acceptance  of  the  citizens  of  Rochester,  on  their 
approval  thereof  in  the  form  prescribed,  was  a  delegation  of  leg- 
islative power,  was  conferring  power  upon  the  citizens  of  Roch- 
ester to  pass  the  law,  is  truly  as  was  said  by  my  brother  Johnson, 
in  Johiison  v.  Rich,  (9  Barb.  684,)  a  "  sheer  confounding  of  all 
proper  distinctions ;"  is  an  abuse  of  language ;  and  so  to  hold 
would  be  a  gross  invasion  of  the  discretion  and  rightful  aiith<H^ 
ity  of  the  legislature." 

But  upon  this  question  of  /orm,  so  far  from  being  clearly 
and  palpably  unconstitutional,  we  think  the  act  in  question  ia 
in  substance  and  effect  in  the  form,  and  after  the  model  suggest- 
ed or  prescribed  in  the  constitution  itself,  in  relation  to  the 
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same  subject  matter,  the  creation  of  public  debts ;  and  is  in 
this  particular,  in  precise  and  distinct  conformity  with  its 
spirit  and  intent.  Probably  no  single  sentiment  was  more  per- 
vading in  the  public  mind  shortly  before  the  convention  of 
1846,  or  more  contributed  to  the  calling  of  the  convention,  than 
a  desire  to  impose  some  restraint  upon  the  power  of  the  legis- 
lature to  contract  public  debts.  The  country  had  just  passed 
through  a  period  of  extreme  financial  embarrassment.  Many 
Btate  and  corporate  debts  had  been  repudiated,  or  the  interest 
thereon  had  not  been  paid,  and  it  perhaps  may  not  be  amiss,  or 
do  any  injustice  to  history  to  say,  that  there  was  prevailing 
throughout  the  whole  country  at  that  time,  a  sort  of  feverish 
excitement  on  the  subject  of  state  and  corporate  debts.  The 
members  of  the  convention,  elected  under  the  influence  of  this  sen- 
timent, doubtless  thoroughly  sympathized  on  this  subject  with 
this  general  feeling  of  the  people.  Their  apprehensions  and  their 
remedy  in  respect  to  this  great  evil,  are  illustrated  in  the  7th 
article  of  the  constitution.  Section  9  provides  that  the  credit 
of  the  state  *'  shall  not  in  any  manner  be  given  or  loaned  to  or 
in  aid  of  any  individual,  association  or  corporation."  This  pro- 
vision cuts  up  one  prolific  source  of  the  evil  complained  of. 
Section  10  limits  the  power  of  the  state  to  borrow  money  to 
meet  casual  deficits  and  failures  of  revenues  and  expenses  not 
provided  for,  to  the  amount  of  $1,000,000.  Section  11  allows 
other  debts  to  be  contracted  to  repel  invasion,  suprcss  insurrec- 
tion and  defend  the  state  in  time  of  war ;  and  section  12  pro- 
vides that  no  debt  except  the  above  shall  be  contracted,  unless 
such  debt  shall  be  authorized  by  a  law  for  some  single  work — 
such  law  to  impose  a  tax  to  pay  interest  and  discharge  the  prin- 
cipal within  18  years — and  '^  no  such  law  shall  take  effect  until 
it  shall  have  been  submitted  to  the  people  and  have  received  a 
majority  of  all  the  votes  cast  for  or  against  it  at  such  election." 
''  On  the  final  passage  of  such  bUl,  the  question  shall  be  taken 
by  ayes  and  noes,"  &c.  "  to  be  entered  on  the  journal  thereof, 
and  shall  be :  '  shall  this  bill  pass,  and  ought  the  same  to  re- 
ceive the  sanction  of  the  people  V  The  legislature  may  at 
any  time  after  the  approval  of  such  law  by  the  people  forbid 
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the  contracting  of  the  debt,"  <fcc.  '*  No  Buch  law  shall  be 
submitted  to  be  voted  on  within  three  months  after  Us  passage, 
or  when  any  other  law  shall  be  submitted  to  be  voted  for  or 
against." 

It  will  be  seen  from  the  above,  that  before  the  passage  of  an 
act  providing  for  the  contracting  of  a  state  debt  under  the 
foregoing  provisions  of  the  constitution,  the  project  or  propo- 
sition is  appropriately  called  a  bill.  After  it  has  passed  the 
two  houses,  and  before  its  approval  by  the  people,  it  is  called 
a  lata — of  course  the  governor's  signature  to  it  is  to  be  implied, 
for  this  must  necessarily  precede  its  submission  to  the  people. 
Sy  the  language  and  clear  implication  from  the  terms  of  this 
section,  the  bill  has  become  and  is  a  law,  before  its  submission 
to  the  people.  It  is  not  submitted  to  the  people  to  pass  the 
law  — there  is  no  delegation  of  power  to  the  people  to  pass  the 
law.  It  is  complete  and  perfect  when  it  is  submitted,  and  is 
submitted  for  the  approval  of  the  people.  To  call  this  legis- 
lation by  the  people  is  an  entire  misnomer — a  total  misconcep- 
tion of  the  whole  section  and  its  object.  It  was  designed  simply 
as  another  check  to  hasty  and  improvident  legislation  in  adcb- 
tion  to  the  veto  of  the  governor.  It  was  designed,  in  the 
expressive  language  of  Mr.  Hoffman,  the  chairman  of  the  com- 
mittee who  reported  it  to  the  convention,  as  another  ^  safe- 
guard," *'  to  protect  the  people  in  all  their  rights  from  the 
dreadful  calamity  of  a  great  debt."  This  safeguard  was  '*  the 
people  at  large." 

In  the  precise  form  prescribed  by  the  constitution  to  the 
legislature  when  it  is  proposed  to  create  a  state  debt^  and  in 
the  precise  language  of  the  constitution  itself  when  such  is  the 
object,  the  legislature  have  passed  the  amendments  to  the  char- 
ter of  the  city  of  Rochester  in  question  in  this  suit  The 
reason  being  the  same  for  the  same  course  of  proceeding  where 
the  object  of  the  proposed  law  is  to  create  a  cUy  or  corporaie 
debty  the  legislature  have  adopted  the  same  mode  of  proceeding 
as  though  it  were  a  state  debt.  It  has  left  it  to  those  who  are 
to  be  liable  to  pay  the  debt,  if  one  is  contracted,  to  say  whether 
the  debt  shall  or  shall  not  be  contracted.    The  spirit — the  pro- 
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soription  of  the  constitution  has  been,  in  this  instance,  most  - 
faithfully  followed  and  obeyed.  It  cannot  be,  that  an  act  thus 
passed  can  fairly  be  pronounced  to  be  clearly  and  palpably  in 
conflict  with  the  constitution.  It  may  be  that  the  people  will 
judge  and  decide  unwisely  in  respect  to  state  and  city  debts 
under  such  submissions  to  them,  but  who  has  the  right  so  to  say  ? 
If  the  people  of  such  a  city  as  Rochester  in  respect  to  a  pro- 
posed city  debt,  or  the  people  of  this  state  at  large  in  respect 
to  the  contraction  of  a  state  debt,  cannot  be  trusted  to  decide 
finally  the  question  for  themselves,  the  whole  theory  of  popular 
sovereignty  is  a  delusion,  and  it  must  be  admitted  that  our 
people  are  incapable  of  self  government.  In  all  forms  of 
government,  there  is  doubtless  much  abuse  in  the  contracting 
of  public  debts,  but  in  this  particular  it  has  aJways  been  sup- 
posed in  this  country,  that  republican  government  afforded  the 
best  guaranty  for  the  protection  of  the  interests  of  the  people 
in  the  fact  that  those  who  are  to  bear  the  consequences  in- 
volved in  the  contraction  of  such  debts,  must  themselves  con- 
sent to  or  commit  the  folly,  Sut  if  this  consideration  be  not 
sufficient  to  deter  a  practical  and  highly  intelligent  people 
from  rushing  heedlessly  and  improvidently  into  debt,  it  is  not 
the  duty  of  the  judiciary  to  save  them  from  learning  such  a 
salutary  lesson  of  wisdom  as  the  tax  gatherer  is  particularly 
adapted  to  inculcate,  or  to  relieve  tbem  from  the  dishonor  of 
repudiation,  by  a  doubtful  interpretation  of  the  law,  or  a  strain- 
ed and  questionable  construction  of  the  constitution. 

Secondly,  We  come  next  to  the  second  question  for  discus- 
sion, whether  independent  of  the  questions  above  discussed,  the 
legislature  could  constitutionally  confer,  and  the  city  could  pos- 
sess and  exercise,  the  power  specified  in  the  sections  of  the 
charter  aforesaid. 

I  do  not  understand  from  the  opinion  of  the  circuit  judge 
that  he  finds  any  section  or  portion  of  the  constitution  with 
which  these  sections  of  the  charter-  come  expressly  in  conflict, 
upon  which  he  rests  his  opinion,  or  that  they  violate  directly 
any  particular  provision  of  the  constitution,  except  incidentally, 
as  hereinafter  mentioned.-    The  chief  argument  of  the  learned 
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judge  is  that  the  subscription  to  this  stock  and  the  issoing  of  •  i 

the  city  bonds  to  pay  therefor,  involve,  or  may  involve,  a  resort 
to  taxation  to  pay  the  principal  and  interest  in  whole  or  in  part 
upon  the  bonds ;  and  that  municipal  corporations,  being  organ- 
ized only  for  political  purposes,  can  only  exercise  or  be  auth(v^ 
ized  to  exercise  the  right  of  taxation  '4n  respect  to  the  proper 
public  burthens  incident  to  the  city  government  and  the  exer- 
cise of  the  political  powers."     The  learned  judge   says  in 
another  part  of  his  opinion,  that  "  the  decision  of  the  question 
might  very  properly  be  rested,  in  the  absence  of  any  express 
power  conferred  by  the  people,  in  the  constitution,  and  aside 
from  any  of  the  prohibitory  and  restraining  clauses  in  the  in- 
strument, upon  the  absolute  want  of  power  in  municipal  corpo- 
rations to  burthen  or  tax  the  property  of  the  citizens  for  the 
purpose  named,  and  the  want  of  jurisdiction  in  the  state  legis- 
lature to  confer  the  right."    This  view  involves  a  diacnssion  of 
the  theory  and  powers  of  government  under  our  system.    At 
the  revolution  all  power  reverted  to  the  people,  and  they  were 
at  liberty  to  institute  and  establish  such  government  as  Uiey 
deemed  best  calculated  to  secure  their  rights  and  liberties,  and 
most  conducive  to  their  safety  and  happiness.     In  their  original 
capacity,  through  delegates  to  a  convention  for  that  purpose 
chosen,  they  ordained  and  established  the  present  form  of  gov- 
ernment, and  vested  the  supreme  legislative  power  of  the  state 
in  two  separate  bodies  of  men,  one  called  the  Assembly  and 
the  other  the  Senate.     The  legislative  power  thus  vested  was 
and  is  undefined  and  unlimited  in  terms,  as  it  is  in  its  nature 
undefinable  as  to  its  extent.    All  the  original  inherent  power 
of  the  people  to  legislate  for  themselves,  to  provide  for  their 
general  welfare,  and  to  promote  their  common  interest  and  hap- 
piness, was  conferred  upon  the  legislative  department  of  gov- 
ernment thus  created.    The  powers  of  the  legislature  were 
then  and  are  still  as  omnipotent  as  those  of  the  British  par- 
liament, except  as  the  people  have  since  delegated  portions  of 
their  original  power  to  the  general  government,  and  hare  re- 
stricted or  limited  the  legislature  in  our  state  constitation. 
The  constitution  of  the  United  States  and  that  of  our  own  stale 
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eonstitttte  the  only  restriction  or  limitation  of  the  legislative 
pow€r.  It  is,  aside  from  these  limitations,  supreme,  uncon- 
trollable, and  omnipotent,  in  respect  to  all  other  matters  and 
subjects.  The  taxing  power  is  one  of  the  inherent  powers  of 
government,  and  belongs  appropriately  to  the  legislative  depart- 
ment. (4  Wheat.  428.  4  Peters,  514,  561,  563.  4  Comst. 
419,  29.  3  Kenu  144.)  Within  the  limits  of  legitimate 
taxation  the  legislative  discretion  is  utterly  uncontrollable,  as 
it  is  undefinable  in  its  objects,  purposes,  itses  and  extent.  The 
legislature  cannot  under  this  taxing  power  take  the  property  of 
one  man  and  transfer  it  to  another,  for  that  would  violate  the 
provision  of  the  constitution  '^  that  no  one  shall  be  deprived  of 
life,  liberty  and  property  without  due  process  of  law."  It  can- 
not take  the  property  of  individuals  for  public  use  without  just 
compensation  ;  but  short  of  that  extent,  and  so  far  as  the  tax 
is  general  or  imposed  upon  all,  or  all  of  a  class  of  persons  with- 
in prescribed  limits  or  districts  upon  some  common  principle  or 
rule,  and  the  tax  is  for  some  public  purpose,  there  is  no  limit  to 
the  power  of  the  legislature  to  authorize  taxation,  and  no  remedy 
or  mode  of  correction  for  unjust  laws  involving  such  taxation, 
but  through  the  ballot  box. 

This  brings  us  to  the  inquiry  what  works  or  objects  are  for 
the  public  benefit,  or  are  of  such  a  public  character  as  to  justify 
such  taxation.  Rail  roads  are  clearly  works  constructed  for  the 
public  benefit.  They  are  not  mere  private  enterprises,  built  and 
operated  exclusively  for  the  benefit  of  the  stockholders.  The 
right  of  private  corporations  to  take  property  is  the  right  of  the 
state,  the  right  of  eminent  domain,  and  can  only  be  justified  and 
sustained  on  the  ground  that  the  lands  so  taken  are  taken  for 
the  public  use.  Lands  for  this  purpose  may  be  so  taken  on  pay- 
ment of  a  just  compensation,  precisely  as  the  state  might  by  its 
own  agents  take  the  same.  This  is  the  ground  upon  which  this 
right  was  put  by  the  chancellor,  in  Beekman  v.  The  Saratoga 
Rail  Road  Company,  (3  Paige,  45,)  and  by  the  supreme  court 
in  Bloodgood  v.  Mohawk  Rail  Road  Company,  (14  Wend.bl,) 
which  last  case  was  afSrmed  in  the  court  for  the  correction  of 
errors,  (18  Wend,  9,)  and  the  same  doctrine  has  since  been  re- 
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peatedly  acted  upon  and  asserted  in  the  courts  of  this  state. 
The  doctrine  of  all  these  cases  is  that  the  state  itself  might  con- 
struct these  works  at  the  public  expense ;  and  that  what  it  maj 
lawfully  do  for  the  public  benefit,  it  may  authorize  corporations 
to  do  as  its  agents.  The  state  might  construct  these  rail  roads 
by  its  own  agents,  with  the  funds  of  the  state,  as  it  does  canals; 
or  it  might  take  stock  in  all  or  any  of  these  rail  road  companies. 
The  state  was  a  stockholder  in  all  the  early  banks  chartered  in 
this  state ;  in  the  Bank  of  North  America,  the  New  York  Bank, 
the  Albany  Bank,  the  Farmers'  Bank,  and  the  State  Bank,  and 
most  others  chartered  under  the  constitution  of  1777.  Instead 
of  building  rail  roads,  turnpike  roads,  constructing  bridges  over 
large  streams,  making  slack  water  navigation  upon  cor  rivers, 
and  doing  many  other  acts  of  internal  improvement^  the  state 
has  authorized  corporations  to  do  the  same  thing.  Such  has 
ever  been  the  policy  and  the  practice  of  the  state,  since  it  ezer* 
cised  the  powers  of  an  independent  sovereignty. 

But  if  the  state  had  undertaken  to  construct  all  such  works 
as  state  works  for  the  benefit  of  the  state,  as  it  has  the  canals, 
many  of  such  works  would,  and  must  obviously,  be  of  especial 
local  benefit  to  some  parts  of  the  state  and  of  no  particular  ben- 
efit to  other  parts.  Can  there  be  any  doubt  that  the  state  might 
have  imposed  taxes  in  respect  to  such  questions  of  local  benefit  1 
Could  it  not  tax  cities,  or  towns,  or  counties,  to  meet  such  local 
benefits?  and  if  it  had  done  so,  who  could  question  the  legisla- 
tive discretion  or  power  on  the  subject?  AH  the  taxation  and 
assessments  of  municipal  corporations  is  made  and  sustained 
upon  the  ground  of  benefit  locally  conferred.  In  4  Comstockf 
424,  Judge  Ruggles  says :  "  Taxation  exacts  money  or  services 
from  individuals  as  and  for  their  respective  shares  of  contribu- 
tion to  any  public  burdens."  Municipal  corporations  possess 
too  in  a  large  degree  the  rights  and  franchises  of  private  corpo- 
rations. All  cities  as  such  have  more  or  less  property.  They 
own  or  may  own  their  gas  works,  water  works,  school  and  mar- 
ket houses,  city  halls,  court  houses,  bridges,  (and  in  some  in- 
stances collect  toll  thereon,)  and  other  works,  and  for  aught  I 
can  see,  under  state  authority  might  erect  and  operate  a  flovi^ 
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ing  mill  for  the  benefit  of  the  inhabitants  of  the  city.  This  con- 
sideration seems  to  have  been  overlooked  by  the  learned  circuit 
judge.  The  views  expressed  in  his  opinion  treat  municipal  cor- 
porations as  mere  political  bodies,  created  for  purely  govern- 
mental purposes  and  incapable  of  exercising  any  other  powers. 
The  chief  design  of  municipal  corporations  is  doubtless  to  pro- 
mote the  interests  of  the  locality  in  respect  to  mere  civil  govern- 
ment, but  other  powers  and  franchises  may  be  annexed  to  and 
exercised  by  the  corporations,  as  is  probably  the  case  with  most 
of  the  municipal  corporations  in  the  state.  In  the  case  of  Bau 
ley  v.  The  Mayor  of  New  York,  (3  HM,  681,)  Chief  Justice 
Nelson,  giving  the  opinion  of  the  supreme  court,  puts  the  liabil- 
ity of  the  corporation  to  pay  for  damages  resulting  from  the  un- 
skillful construction  of  a  dam  across  the  Croton  river  for  the 
supply  of  water  to  New  York  city,  upon  the  express  ground 
that  ^'  the  defendants  quoad  hoc  were  to  be  regarded  as  a  pri- 
vate company."  He  says  :  ^*  It  [the  corporation]  stands  on  the 
same  footing  as  would  any  individual  or  body  of  persons  upon 
whom  the  like  special  franchise  had  been  conferred,"  and  cites 
a  large  number  of  authorities  on  the  point  This  decision  too 
was  affirmed  in  the  court  for  the  correction  of  errors.  (2  Denio, 
433.)  In  this  case  Chief  Justice  Nelson  puts  a  hypothetical 
case  quite  in  point.  He  says :  "  Suppose  the  legislature  in- 
stead of  the  franchise  in  question  had  conferred  upon  the  de- 
fendants banking  powers,  or  a  charter  for  a  rail  road  leading 
into  the  city,  in  the  usual  manner  in  which  such  powers  are  con- 
ferred upon  private  corporations,  could  it  be  doubted  that  they 
would  have  the  same  character  and  be  subject  to  the  same  duties 
and  liabilities  1"  How  far  it  is  wise  to  confer  such  franchises 
upon  municipal  bodies  may  well  be  doubted ;  but  that  is  a  ques- 
tion for  the  legislature.  In  all  such  cases  and  upon  all  such 
questions  the  legislature  is  the  exclusive  power  to  determine 
what  franchises  shall  be  conferred  upon  municipal  and  private 
corporations,  and  to  determine  also  upon  the  expediency  of  th« 
construction  of  any  class  of  improvements,  and  to  determine  the 
question  whether  they  are  or  are  not  works  for  the  public  ben- 
efit.   No  power  exists  under  the  constitution  to  review  their 
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decision,  except  the  power  of  the  people  to  change  their  legis' 
lators.  Certainly  the  judiciary  has  no  power  to  review  the  de- 
cision of  the  legislature  upon  such  questions.  To  do  so  would 
be  to  assume  the  rights  of  a  council  of  reyision ;  would  make  the 
judiciary  a  sort  of  despotic  power  in  the  state  to  determine  what 
laws  the  people  should  or  should  not  make ;  would  make  it  a  power 
odious  and  unendurable.  The  subscription  to  the  stock  of  the 
rail  road  by  the  city,  and  the  issuing  of  the  city  bonds  to  pay 
for  the  same,  does  undoubtedly,  as  the  learned  judge  holds, 
involve  the  necessity  of  levying  a  tax  to  pay  principal  and 
interest ;  and  if  such  tax  cannot  lawfully  be  imposed,  the  a«t 
or  section  thereof  in  question  must  be  invalid. 

But  the  right  of  the  legislature  to  authorize  a  local  tax, 
it  seems  to  us,  cannot  seriously  be  controverted.  It  is  dis- 
tinctly asserted,  in  the  case  of  Thomas  v.  Lelandj  (24  Wetid. 
65,)  where  the  legislature  authorized  a  tax  upon  the  city  of 
Utica  to  defray  the  expense  incurred  by  a  change  in  the  termi- 
nation of  the  Chenango  canal.  It  is  also  distinctly  asserted  in 
the  opinion  of  Chancellor  Walworth,  in  the  case  of  The  Mayor 
of  New  York  v.  Livingston^  in  the  court  for  the  correction  of 
errors,  (8  Wend,  101,)  in  these  words:  "It.  is  a  well  settled 
principle,  that  when  any  particular  county,  district  or  neighboi^ 
hood  is  exclusively  benefited  by  a  public  improvement,  the  in- 
habitants  of  that  district  may  be  taxed  for  the  whole  expense 
of  the  improvement,  in  proportion  to  the  supposed  benefits  re- 
ceived by  each."  This  case  and  doctrine  is  substantially 
re-affirmed  by  the  court  of  appeals,  in  The  People  v.  The 
Mayor  of  Brooklyn,  (4  Comst.  436 ;  3  Kern.  144.) 

That  rail  roads  are  public  improvements,  which  the  state 
may  construct,  itself,  or  authorize  to  be  constructed  by  corpora- 
tions ;  that  the  state  may  be  a  stockholder  in  such  a  corpora- 
tion, and  may  also  authorize  municipal  corporations  to  become 
stockholders  therein,  and  may  levy  taxes  to  pay  interest  and 
principal  upon  such  stock,  and  authorize  municipal  corporations 
to  levy  a  local  tax  for  that  purpose,  is  also  fully  established  by 
the  following  cases  in  other  states  :  In  the  case  of  Sharpless 
T.  The  Mayor  of  Philadelphia,  (21  Penn.  State  Rep.  9  Harris, 
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148,)  in  which  the  opinion,  of  remarkable  ability,  is  given  by 
the  late  chief  justice,  now  attorney  general  of  the  United  States. 
Also,  in  the  case  of  tfie  Cincinnaii  Rail  Road  Company  v. 
Clinton  County,  (1  McCool^s  Ohio  State  Rep.)  in  which  case 
the  unanimous  opinion  of  the  court  is  given,  in  a  most  able 
and  complete  discussion  of  the  whole  subject,  by  Judge  Ranney. 
Also  in  City  of  Bridgeport  v.  Housatonic  Rail  Road^  (15 
Conn.  R.  475.)  Also,  in  the  case  of  Goodwin  v.  Crump,  (8 
LeigKs  Virg.  R.  120,)  in  which  the  court  of  appeals  of  Vir- 
ginia afSrmed  the  power  of  the  legislature  to  enlarge  the  cor- 
porate powers  of  the  city  of  Richmond,  with  the  assent  of  a 
majority,  so  as  to  enable  it  to  subscribe  to  stock  of  the  James 
River  and  Kenhawa  Company,  incorporated  for  the  purpose  of 
uniting  the  water  of  James  river  with  the  Ohio,  by  a  canal  or 
rail  road,  and  bind  the  minority.  Also,  in  the  case  of  Nicol  v. 
The  Mayor  of  Nashville,  (9  Humph.  R.  252,)  in  which  a  law 
authorizing  the  city  of  Nashville  to  subscribe  to  the  stock  of  a 
rail  road  was  sustained  by  the  supreme  court  of  Tennessee. 
Also,  in  the  case  of  Talbot  v.  Detit,  (9  B.  Monroe,  526,)  in 
which  the  validity  of  a  subscription  by  the  city  of  Louisville  to 
the  stock  of  the  Louisville  and  Frankfort  Rail  Road  Company 
was  sustained ;  and  also  in  the  case  of  Slack  v.  The  Mays- 
ville  and  Lexington  R.  R.  Co.  {supra,)  by  the  courts  of  Ken- 
tucky, and  also  in  the  case  of  Cheeney  v.  Howe,  (9  B.  MonroCy 
250.)  This  current  of  authority  from  six  other  states  having 
substantially  the  same  constitutions,  so  far  as  it  relates  to  the 
subject  in  question,  and  the  same  common  law,  ought  to  be 
quite  decisive  on  this  question. 

The  doctrine  of  the  learned  judge,  in  holding  that  the  inva^ 
lidity  of  the  sections  of  the  act  in  question  may  be  "rested 
upon  the  absence  of  any  express  power  conferred  by  the  peo- 
ple, in  the  constitution,  upon  the  legislature,  to  authorize  a  mu« 
nicipal  corporation  to  burthen  or  tax  the  citizens  for  the  purpose 
named  therein,"  is  thus  in  conflict  with  the  whole  theory  of 
our  government  relating  to  the  legislative  power.  It  proceeds 
vpon  the  principle  that  the  powers  of  the  state  governments,  or 
the  state  legislatures,  are  delegated  powers,  which  is  opposed 
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to  what  is  generally  understood  and  received  as  Bonnd  law  in 
respect  to  the  relative  powers  of  the  national  and  state  govern^ 
ments.  If  there  be  any  doctrine  that  may  be  deemed  settled, 
so  far  as  to  have  the  force  of  a  political  and  legal  axiom,  it  is 
that  the  powers  of  the  general  government  are  delegaieAf  and 
those  of  the  state  governments  are  original  and  reserved.  The 
views  of  the  learned  judge,  so  far  as  they  go  to  imply  a  restric- 
tion upon  the  legislative  power  to  authorize  the  sabscriptions 
to  the  stock  in  question,  by  the  defendants,  are  clearly  unten- 
able, if  the  preceding  views  are  correct,  and  if  it  be  true  that 
the  courts  should  only  declare  a  law  void  where  it  is  clearly 
in  conflict  with  some  particular  provision  of  the  constitution. 
Laws  may  doubtless  be  held  invalid  when  they  impliedly  vio- 
late the  constitution,  as  much  so  as  when  they  expressly  come 
in  conflict  with  some  of  its  distinct  provisions.  But  in  such 
case  the  implication  roust  be  necessary  and  legilimate,  and 
based  upon  some  express  portion  of  the  constitution.  If  the 
legislature,  for  instance,  should  pass  an  act  directing  a  new 
trial  of  a  cause  in  a  court  of  law,  or  granting  a  pardon,  after 
conviction,  for  some  criminal  offense,  we  could  say  the  acts  were 
void,  on  the  ground  that  the  legislature  had  invaded  the  prov- 
ince of  the  judiciary,  or  that  of  the  executive  department.  So 
in  a  great  variety  of  cases  that  might  be  suggested,  where  the 
acts  of  the  legislature  are  not  within  the  scope  of  the  powers 
conferred  by  the  constitution  upon  the  legislative  department, 
or  exceed  the  limits  of  its  power  defined  or  restricted  in  re- 
spect to  some  particular  subject  matter.  But  the  implication, 
in  all  such  cases,  would  rest  upon  some  particular  provision  in 
the  constitution,  and  must  be  clear  and  indisputable^  on  a  &ir 
construction  of  the  constitution,  and  beyond  reasmiable  doubt. 
(8  Cranch,  87.  Fletcher  v.  Peck,  2  Monroe,  178.  City  of 
Louisville  v.  Hiatt,  9  Dana,  514.) 

But  the  learned  judge  does  not  rest  his  opinion  in  respeot  to 
the  invalidity  of  these  sections  entirely  "upon  the  implicationa 
arising  from  the  constitution,  its  object,  spirit  and  general  pro- 
visions.'' In  one  part  of  his  opinion  he  says :  "  I  will  simply 
refer  to  a  provision  which  I  think  expressly  forbids  the  leguh 
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latare  to  grant  the  power  which  the  act  in  question  assumes  to 
confer  upon  the  common  council  of  Rochester,  and  refers  to  the 
9th  section  of  article  8  of  the  constitution,  which  is  as  follows : 
Section  9.  '^  It  shall  be  the  duty  of  the  legislature  to  proyide 
for  the  organization  of  cities  and  incorporated  villages,  and  to 
restrict  their  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts  and  loaning  their  credit,  so  as  to  prevent 
abuses  in  assessment  and  in  contracting  debts,  by  munici* 
pal  corporations."  And  the  judge  also  says,  in  respect  to  the 
same  section  of  the  constitution,  "  The  power  to  tax  property 
in  aid  of  a  private  corporation,  as  for  the  purchase  of  its  stock, 
is  not  among  the  ordinary  powers  of  a  municipal  and  local  gov- 
ernment, and  requires  special  legislation  to  confer  it ;  and  this 
special  legislation  I  think  clearly  forbidden  by  this  section  of 
the  constitution."  This  section  of  the  constitution  contains,  in 
itself,  no  express  prohibition  upon  the  subject.  It  is  merely 
directory  to  the  legislature,  and  is  entirely  inoperative  of  its 
own  force  upon  the  subject  to  which  it  relates.  It  leaves  the 
whole  subject,  as  before,  with  the  legislature,  and  impliedly 
allows  that  the  corporation  may  contract  debts  without  legisla- 
tive prohibition,  and  certainly  under  the  legislative  authority 
expressly  given.  If  the  legislature  could  prohibit,  it  can  allow 
debts  to  be  created,  and  it  has  expressly  done  so  in  this  in- 
stance, and  before  it  had  acted  at  all  under  the  aforesaid  sec- 
tion. But  if  it  were  otherwise,  the  legislature  could  repeal 
what  it  had  enacted.  The  whole  subject  is  left  with  the  legis- 
lature, as  Judge  Ruggles  says,  in  The  People  v.  Mayor  of 
Brooklyn^  (4  Comst.  440,)  "  The  direction  given  to  restrict  the 
power  of  cities  and  villages  to  make  assessments,  presupposes 
and  admits  the  existence  of  the  power  to  be  restricted,  and 
seems  to  remove  all  doubt  in  relation  to  the  legislative  power 
in  question."  How  the  learned  judge  can  so  construe  this  seo- 
tioa  as  to  make  it,  of  its  own  force,  a  constitutional  prohibition 
upon  the  legislature  and  upon  municipal  corporations,  I  cannot 
conceive.  To  analyze  the  section  more  clearly,  the  first  clause 
18  as  follows :  "  It  shall  be  the  duty  of  the  legislature  to  pro- 
vide for  the  organization  of  cities  and  incorporated  villages." 
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This  duty  to  provide  for  their  organization,  implies  and  recog- 
nizes a  discretion  in  the  legislature  in  regard  to  the  terms^pow- 
ers  and  provisions  to  be  contained  in  the  charters  of  cities  and 
villages.  Again:  ''And  to  restrict  the  powers  of  taxation,  as- 
sessment, borrowing  money  and  loaning  credit."  This  clause 
also  implies  and  recognizes  both  a  right  in  the  corporations, 
without  restriction,  to  tax,  make  assessments,  borrow  money  and 
loan  credit ;  and  also  a  discretion  in  the  legislature  to  restrict 
and  limit  this  power  of  the  corporations,  and  to  define  it ;  to  de- 
clare how  much  money  the  cities  may  borrow,  how  much  debt 
they  may  create,  how  much  money  they  may  levy  by  taxation 
and  for  assessments.  And  the  last  clause :  '^  So  as  to  prevent 
abuses  in  assessments  and  in  contracting  debts  by  such  munic- 
ipal corporations."  Uow  prevent  abtises  in  these  particulars, 
if  the  section  itself  contains  a  prohibition^  both  upon  the  legis- 
lature and  municipal  corporations  ?  The  whole  section  implies 
a  discretion  in  the  corporations  mentioned  in  it,  without  restric- 
tion, and  imposes  a  duty  upon  the  legislature,  "  to  limit,  regu- 
late and  control  that  discretion."  The  power  is  with  the 
legislature.  It  is  wisely  left  there,  to  be  exercised  in  its  dis- 
cretion. It  may  restrict,  and  as  it  may  restrict  so  it  may  cUlow 
the  creation  of  city  debts,  and  prescribe  their  limits  and  con- 
ditions, as  is  done  in  this  case.  Any  other  view  of  this  section 
of  the  constitution  appears  to  us  to  be  utterly  untenable,  or  at 
least  the  view  that  it  contains  an  express  restriction  or  limita- 
tion upon  the  powers  of  the  legislature  to  authorize  the  con- 
tracting of  debts  of  municipal  corporations  cannot  be  maintained. 
It  may  be,  and  doubtless  is  true,  that  the  members  of  the  con- 
vention, or  many  of  them,  who  devised  the  present  constitution, 
desired  to  restrict  more  stringently  the  power  of  municipal 
corporations  on  the  subject  of  contracting  city  debts,  and  con- 
sidered that  they  needed  such  restraint  as  the  learned  jadge 
suggests,  but  we  can  look  at  no  undefined  purpose  not  embodied 
in  the  instrument. 

We  are  called  upon  to  interpret  the  provisions  clearly  ex- 
pressed in  the  constitution  itself  We  cannot  go  beyond  the 
written  word,  if  it  be  clear  and  explicit  in  its  terms.    The  con* 
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etitation  speaks  for  itself.  It  is,  in  and  of  itself,  the  will  of  the 
people.  We  can  look  only  to  its  language,  not  doubtful,  inex- 
plicit or  ambiguous.  It  clearly  contains  no  express  provision 
that  forbids  the  legislature  from  passing  the  act  to  amend  the 
charter  of  the  city  of  Rochester  under  consideration,  or  any  of 
the  sections  in  controversy. 

In  conclusion  we  think  the  following  propositions  may  be 
safely  affirmed  to  be  the  law  upon  the  whole  case. 

First  That  all  the  inherent  power  of  the  people  for  self  gov- 
ernment, not  delegated  to  the  general  government,  is  reserved  to, 
and  belongs  to  the  state. 

Second.  That  of  such  reserved  powers  the  entire  legislative 
power  is  vested  in  the  state  legislature,  subject  to  no  restrictions 
or  limitations,  except  such  as  are  contained  in  the  state  consti- 
tution. 

Third.  That  the  taxing  power  belongs  to  the  legislature  and 
is  subject  to  no  limits  or  restrictions  outside  of  the  United 
States  and  state  constitutions. 

Fourth.  That  the  power  to  authorize  the  construction  of 
works  of  internal  improvement,  and  to  provide  for  their  construc- 
tion by  the  officers  or  agents  of  the  state,  rests  with,  and  pertains 
to,  the  legislature,  to  be  exercised  within  its  exclusive  discretion. 

Fifth.  That  such  works  may  be  constructed  by  general  taxa- 
tion, and  in  case  of  local  works,  by  local  taxation,  or  the  state 
may  aid  in  their  construction  by  becoming  a  stockholder  in  pri- 
vate corporations ;  or  authorize  municipal  corporations  to  be- 
come such  stockholders  for  such  purpose 

Sixth.  That  rail  roads  are  public  works,  and  may  be  construct- 
ed by  the  state  or  by  corporations,  and  lands  taken  for  their  use 
are  taken  for  the  public  use,  and  may  be  so  taken  on  payment 
of  a  just  compensation. 

Seventh.  That  the  legislature  is  the  exclusive  judge  in  respect 
to  what  works  are  for  th^  public  benefit  and  in  regard  to  the 
expediency  of  constructing  such  works,  and  as  to  the  mode  of 
their  construction,  whether  by  the  state  or  by  private  or  muni- 
cipal corporations,  in  whole  or  in  part. 

Eighth.  That  the  legislature  may  authorize  municipal  corpo- 
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rations  to  subscribe  to  the  stock  of  a  rail  road  company,  ^ith  the 
consent  and  approval  of  a  majority  of  the  corporators  duly  as- 
certained. 

Ninth,  That  the  passage  of  a  law  authorizing  such  subscriptions 
to  the  stock  of  a  private  corporation,  subject  to  the  assent  or  ap- 
proval of  the  corporation,  or  to  take  effect  upon  the  approval  or 
assent  of  a  municipal  corporation  by  the  vote  of  the  corporators, 
is  not  a  delegation  of  power  to  the  corporation  to  pass  a  law, 
but  is  a  legitimate  case  of  conditional  legislation,  and  is  entirely 
within  the  discretion  of  the  legislature. 

Tenth,  That  the  act  to  amend  the  charter  of  the  city  of 
Rochester,  passed  July  5,  1851,  including  the  sections  285  to 
291,  inclusive,  was  a  valid  law  immediately  upon  its  passage 
and  the  signature  of  the  governor  thereto ;  and  that  the  provis- 
ion therein  that  those  sections  should  not  take  effect  until  ap- 
proved by  the  corporation,  merely  suspended  the  power  of  the 
common  council  to  act  upon  said  sections  until  such  approval. 

Eleventh.  Finally  :  The  acts  of  the  city  of  Rochester,  in  sub- 
scribing for  the  stock  of  the  Genesee  Valley  Rail  Boad  Compa- 
ny, and  in  issuing  the  bonds. of  the  city  to  pay  for  such  stock  as 
stated  in  the  case  in  this  action,  were  legal  and  valid  acts ;  and 
the  city  was  entitled  to  take  and  hold  such  stock  or  to  sell  it  to 
the  plaintiff  as  valid  stock,  and  is  bound  to  pay  the  bonds  so 
issued ;  and  the  plaintiff  was  not  entitled  to  rescind  his  contract 
for  the  purchase  of  such  stock  on  the  ground  of  its  invalidity. 

The  judgment  of  the  special  term  was  therefore  erroneous, 
and  should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

Welles,  J.,  did  not  hear  the  argument,  but  was  present  at 
Auburn  when  the  case  came  up  for  decision,  and  had  previously 
examined  the  case,  the  points  of  counsel  and  the  foregoing  opin* 
ion,  in  which  he  entirely  concurred. 

T.  R.  Strong,  J.  The  foundation  of  this  action  is  the  alleg- 
ed invalidity  of  the  provisions  of  the  act  of  the  legislature  relat- 
ing to  the  cify  of  Rochester,  passed  July  5, 1851,  which  purport 
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to  Buthorize  the  common  council  of  the  city  to  borrow  money 
on  the  faith  and  credit  of  the  city,  and  issue  bonds  therefor,  and 
invest  the  same  in  the  stock  of  the  Genesee  Valley  Bail  Road 
Company.  If  those  provisions  are  invalid,  the  bonds  issued  by 
the  common  council  and  the  subscriptions  for  stock  in  pursuance 
thereof,  were  nullities ;  the  agreement  for  the  purchase  of  the 
stock  and  bonds  by  the  plaintiff  is  without  consideration  and 
Toid ;  and  the  plaintiff  is  entitled  to  recover  back  what  he  had  paid 
under  that  agreement.  One  ground  on  which  the  invalidity  of 
those  provisions  is  asserted  is,  that  it  was  not  within  the  scope  of 
the  legislative  power  of  the  state,  independent  of  any  restrictions 
in  the  constitution  upon  that  power,  to  invest  a  municipal  corpo- 
ration with  authority  to  burthen  the  property  of  the  citizens  of 
the  locality  which  it  embraces,  by  becoming  stockholders  in  a 
private  corporation.  It  is  not  denied  but  that  the  state  may 
provide  by  law  for  the  construction  of  a  rail  road  through  the 
agency  of  its  own  officers,  taking  all  lands  necessary  for  the 
purpose  by  virtue  of  its  right  of  eminent  domain ;  or  delegate 
the  power  to  build  the  road  and  take  the  lands  required  for  it,  to 
a  private  corporation.  Nor  is  it  disputed  that  the  state  may, 
under  its  taxing  power,  charge  the  expense  of  such  a  public  im- 
provement, made  by  itself,  upon  the  citizens  of  a  particular 
locality,  which  may  be  supposed  to  be  more  immediately  bene- 
fited by  the  improvement ;  nor  is  it  controverted  that  a  munici- 
pal corporation  may  be  authorized  by  law  to  make  such  public 
improvements  as  are  required  by  the  interests  of  its  locality, 
and  tax  the  citizens  of  the  locality  to  defray  the  expense.  The 
power  of  the  state,  to  this  extent,  is  unquestioned,  and  so  well 
established  by  long  exercise  of  it,  and  by  judicial  decisions,  as  to 
render  a  discussion  of  it  unnecessary,  if  not  unprofitable.  But 
the  precise  point  presented  is,  that  a  subscription  for  stock  in  a 
rail  road  corporation  is  like  an  investment  in  the  stock  of  a  manu- 
facturing company,  or  in  i^e  mercantile,  or  any  similar  private 
business,  of  a  mere  private  nature — foreign  to  the  office  or 
business  of  government — and  therefore  without  the  limits  of  the 
sovereign  power ;  and  that  the  state,  not  possessing  the  power 
itself,  cannot  confer  it  on  a  municipal  corporation. 
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It  is  a  question  upon  which  there  is  some  conflict  of  opinion^ 
whether  there  is  such  a  limitation  of  legislative  power  as  that 
suggested,  to  matters  of  a  public  nature  and  incident  to  govern- 
ment ;  and  while  it  would  seem  to  be  proper  that  the  power 
should  be  thus  confined,  there  certainly  would  be  great  difficul- 
ty in  maintaining,  if  it  would  not  be  impossible  to  maintain,  the 
limitation  in  practice,  without  conceding  to  and  claiming  i>r  the 
judicial  department  the  paramount  jurisdiction  to  determine 
what  is  and  what  is  not  public  and  connected  with  goyemment. 
This  jurisdiction  is  legislative  in  its  nature,  and  there  is  gre&t 
force  in  the  argument  that  it  is  indispensable  to  the  just  weight 
and  beneficial  action  of  the  legislative  departmejit  that  it  should 
exclusively  belong  to  that  branch  of  the  government.  If  the 
limitation  exists,  it  must  be  applicable  to  cases  clearly^  palpably, 
and  without  questioo,  wholly  private,  and  in  no  way  relating  to 
government.  If  the  so]e  right  of  decision  on  this  subject  is  vest- 
ed in  the  legislature,  the  legislative  power,  beyond  the  rest-ic- 
tions  of  the  constitution,  is  unlimited^  It  is  not  my  purpose  to 
discuss  this  question,  or  to  express  any  opinion  upon  it,  as  it  is 
entirely  unnecessary,  in  the  view  I  take  of  the  position  under 
consideration. 

That  position,  in  my  judgment,  is  fatally  erroneous,  in  re- 
garding and  treating  the  subject  of  the  provisions  in  question 
as  a  private  business,  belonging  to  the  same  class  as  the  busi- 
ness of  banking  and  of  manufacturing  and  commercial  associa- 
tions, incorporated  or  unincorporated^  Those  provisions,  upon 
their  face,  clearly  show  that  the  leading  object  of  them  was  to 
enable  the  city  to  afford  aid  to,  and  thereby  secure  the  construc- 
tion of,  the  Genesee  Valley  Bail  Boad.  A  company  had  been 
formed,  under  the  authority  of  the  state,  for  building  the  road, 
to  which  the  state  had  delegated  all  necessary  power  for  the 
purpose.  It  was  an  enterprise  of  a  public  nature,  committed 
by  the  state  to  a  private  company,  invested  by  the  state  for  the 
purpose  of  the  road,  with  a  large  portion  of  its  sovereign  power. 
The  company  were  authorized  to  take  lands  for  the  road,  under 
the  right  of  the  state  of  eminent  domain,  or  to  take  private 
property  for  public  use,  upon  making  just  oompenaation.    Upon 
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the  Bssamptionvthat  the  public  good  required  the  road  should 
be  built,  only,  could  this  authority  be  conferred.  The  road  was 
to  be  in  {Airt  in  the  city,  and  was  to  traverse  one  of  the  most 
fertile  and  richest  portions  of  the  state,  inhabited  by  a  numer- 
ous and  wealthy  population.  It  was  supposed,  and  not  without 
reason,  that  the  road,  if  completed,  would  contribute  largely  to 
the  business  and  wealth  of  the  city,  and  benefit  it  beyond  other 
portions  of  the  state ;  and  therefore  it  should  aid  in  the  work. 
Hence  the  legislature  was  appealed  to  for  authority  to  render 
such  aid,  and  the  provisions  in  question  were  enacted.  Not 
only  is  it  apparent  on  the  face  of  the  provisions,  it  is  also  man- 
ifest from  the  public  history  of  the  road,  of  which  the  court 
may  properly  take  notice,  that  such  was  the  motive  and  design 
of  the  legislature.  The  work  was  of  a  public  nature  and  for 
the  public  benefit,  and  authority  was  given  to  the  city  to  aid  it 
for  the  good  of  the  public,  and  more  especially  of  the  city. 
Clearly  the  state  might  have  built  the  road ;  no  good  reason  is 
perceived  why  it  might  not  have  authorized  the  city  to  build  it ; 
and  if  it  was  competent  for  the  state,  in  view  of  the  public  good, 
tt>  confer  such  authority,  why  might  not  the  state,  influenced  by 
the  same  motive,  give  authority  to  thcf  city  to  aid  a  rail  road 
company  in  the  work.  The  state  might,  doubtless,  have  built 
the  road,  and  assessed  the  city  beyond  the  rest  of  the  state  to 
pay  the  expense ;  and  why  not  authorize  the  city,  voluntarily 
to  assume  a  burthen  in  aid  of  a  private  company,  substituted 
for  the  state  in  respect  to  the  work,  which  the  state  might  have 
imposed,  if  the  state  had  taken  upon  itself  the  enterprise. 

The  fact  that  the  principal  part  of  the  road  is  out  of  the 
limits  of  the  city,  cannot  aifect  the  question  of  the  public  na- 
ture and  "benefit  of  the  work,  and  the  power  of  the  state  to  grant 
the  authority  it  has  assumed  to  give.  A  municipal  corporation 
znay  be  authorized  to  do  an  act  without,  as  well  as  within,  its 
local  limits,  of  a  public  character,  and  relating  to  its  government, 
such  as  building  an  aqueduct  for  conveying  water  into  a  cify, 
or  a  road,  or  canal,  in  the  vicinity  of,  and  connected  with  its 
locality. 

jLsaaming  the  oonstruction  of  the  road  to  be  a  work  of  a  pab- 
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lie  character,  which  the  city  might  be  authorized  to  do,  it  seems 
to  be  clear  that  it  might  equally  be  authorized  to  assist  others 
in  doing  the  work.  The  power  of  the  legislature  ovei?  the  sub- 
ject being  established,  the  expediency  or  propriety  of  its  exer- 
cise in  any  case,  cannot  be  reviewed  by  the  courts.  Undoubt- 
edly the  power  has  been  and  will  be  abused,  but  the  only 
remedy  under  our  system  is  in  displacing,  at  the  earliest  oppor- 
tunity, all  legislators  who  are  unfaithful  or  incompetent,  and 
bestowing  greater  care  in  the  selection  of  such  officers. 

Another  ground  on  which  the  provisions  in  question  are 
claimed  to  be  invalid  is,  that  they  are,  as  alleged,  in  conflict 
with  the  constitution.  Most,  if  not  all,  of  the  strength  of  the 
argument  to  sustain  this  point  in  the  case,  rests  upon  the  idea, 
already  attempted  to  be  refuted,  that  the  authority  sought  to 
be  conferred  by  them,  and  the  object  of  it,  are  of  a  private  and 
not  public  nature.  Viewing  them  in  a  light  directly  the  re- 
verse, they  are  readily  seen  to  be  harmonious  with  every  part 
of  the  constitution.  They  are  provisions  made  in  the  exercise 
of  the  general  power  of  the  legislature  to  authorize  municipal 
corporations  to  do  such  public  acts  as  are  required  by  the  pub- 
lic good,  in  reference  to  their  own  territorial  limits — the  same 
power  to  which  must  be  referred  the  grant  of  authority  to  such 
corporations  to  lay  out  and  open  streets,  and  keep  them  in  re- 
pair, and  make  other  similar  local  public  improvements,  inci- 
dent to  and  proper  for  the  good  government  of  the  community. 

This  power  is  clear  and  indisputable,  and  it  is  distinctly  con- 
ceded in  the  opinion,  in  this  case,  of  the  learned  justice  at 
special  term.  He  says,  in  reference  to  the  city,  the  legislature 
'*  might  cause  all  necessary  streets  to  be  laid  out,  opened  and 
worked,  and  all  local  improvements  to  be  made,  and  do  what- 
ever else  within  the  locality  they  shoul'd  deem  proper  for  the 
good  government  of  the  community,  and  assess  the  expenses  as 
a  part  of  the  public  burthen  upon  the  community,  for  whose 
benefit  the  expense  should  be  incurred,  or  such  part  of  the  com- 
munity as  they  should  think  right  by  reason  of  the  particular 
benefits  to  be  charged ;  and  this  power  may  be  delegated  to  the 
common  council  of  the  city,  for  the  locality  embraced  within  its 
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boundaries."  ObviQuslj,  as  already  stated,  it  is  not  indispens- 
able that  the  improvements  shoald  be  wholly  within  the  city, 
for  although,  as  a  general  rule,  the  powers  of  a  city  are  to  be 
exercised  without  its  locality,  the  legislature  may  authorize  im* 
provements  within  that  locality  for  the  benefit  of  the  city.  Its 
power  to  do  this  is  as  ample  as  its  power  to  create  the  city  orig* 
in  ally,  and  prescribe  'its  limits  and  authority. 

The  9th  section  of  article  8  of  the  constitution,  imposing 
upon  the  legislature  the  duty  to  provide  for  the  organization  of 
cities  and  villages,  and  to  restrict  the  power  of  taxation,  assess- 
ment, borrowing  money,  contracting  debts  and  loaning  their 
credit,  so  as  to  prevent  abuses  in  assessments  and  contracting 
debts,  by  such  corporations,  is  particularly  relied  on  as  prohib^ 
iting  the  legislation  under  consideration.  The  design  of  this 
section/  so  far  as  it  makes  it  a  duty  of  the  legislature  to  re- 
strict the  power  of  taxation.  Sec.  of  cities  and  villages,  was.  in 
my  judgment,  to  guard  by  proper  limitations,  against  abuse  in 
contracting  debts,  in  the  exercise  of  the  powers  granted  to  it 
by  the  legislature,  not  to  limit  the  legislature  in  granting  power 
to  such  corporations.  If  the  latter  had  been  the  object,  some 
attempt  would  have  been  made  to  specify  and  define  the  powers 
which  might  be  granted.  The  subject  would  not  have  been  left 
without  specification  and  definition.  What  power  may  be  grant- 
ed ?  Where  does  the  line  of  prohibition  commence  ?  The  sec- 
tions contain  no  answer  to  these  questions.  They  are  silent 
as  to  the  powers  which  may  be  granted ;  the  legislature  may 
grant  such  powers  as  itself  possesses,  but  must  provide  against 
the  abuse  of  these  powers,  so  far  as  relates  to  contracting  debts, 
assessments  and  taxation. 

A  further  objection  to  the  validity  of  the  legislation  in  ques- 
tion is,  that  the  legislature  had  not  power  under  the  constitu- 
tion, to  delegate  to  the  electors  of  the  city,  the  decision  of  the 
question  whether  the  provisions  should  become  a  law — that  in 
respect  to  the  expediency  of  the  law,  the  legislature  was  made 
by  the  constitution,  the  sole  and  exclusive  judge.  In  Barto  y. 
Himrod,  (4  Seld.  438,)  it  was  decided  by  the  court  of  appeals,  that 
the  act  known  as  the  free  school  act,  which  contained  provisions 
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snbmitting  it  to  the  electors  of  the  state  to  determine  whether 
the  act  should  beoome  a  law ;  and  making  the  fact  of  its  becom- 
ing a  law  dependent  upon  approval  by  the  people,  although 
approved  by  them,  was  void  for  want  of  constitutional  power  in 
the  legislature  to  commit  to  the  people  the  decision  whether  the 
act  should  become  a  law.  That  case  is  relied  on  in  support  of 
the  objection  ;  and  it  is  assumed,  that  the  present  case,  as  to 
the  point  raised,  is  substantially  like  it,  and  if  it  is,  it  must 
share  the  same  fate.  I  have  had  some  difficulty  in  coming  to  a 
satisfactory  conclusion  on  the  point,  whether  this  caso  is  with- 
in the  principle  of  that  cited,  but  after  much  and  careful  con- 
sideration, am  convinced,  that  a  plain  and  substantial  distinction, 
requiring  the  application  of  different  rules  of  decision,  exists 
between  the  cases.  Such  a  distinction  does  not,  I  believe,  arise, 
from  the  circumstances  that  in  the  free  school  law,  the  language 
was  that  the  electors  of  the  state  should  determine  whether 
this  act "  shall  or  shall  not  become  a  law,"  and  in  case  a  major- 
ity should  be  against  it,  the  act  '^  shall  be  null  and  void,"  and 
that  in  the  case  of  the  present  legislation  the  language  is.  that 
the  sections  "shall  not  take  effect,"  until  they  should  be 
submitted  to  the  electors  of  the  city,  and  upon  the  event  therein 
mentioned.  Those  expressions  differ  only  in  form — ^they  im* 
port  the  same  idea  in  substance. 

An  act  docs  not  become  a  law — a  rule  of  action  for  the  com- 
munity, or  any  company,  or  individuals — until  it  takes  effect, 
and  when  it  takes  effect  it  is  a  law.  There  is  no  such  thing  as 
a  law  in  presenti  to  take  effect  in  futuro.  An  act,  to  take 
effect  in  future,  at  a  fixed  time,  or  upon  any  certain  event,  must 
await  the  time  or  other  event,  to  become  a  law ;  and  especially 
is  this  true  where  the  event  upon  which  the  act  is  to  take 
effect  is  contingent,  like  a  popular  vote  of  approval.  The  true 
distinction,  as  I  conceive,  arises  out  of  the  difference  in  the 
nature  of  the  subjects  of  these  acts,  and  in  the  questions  sub- 
mitted to  the  decision  of  the  people.  The  free  school  act  was 
of  a  mandatory  character,  and  imposed  duties  and  obligations 
on  the  people  which  they  would  be  bound  to  perform,  if  the  act 
should  become  a  law  by  their  approval,  entirely  irrespective  of 
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tbeir  will ;  and  the  qnestion'sabmitted  to  the  people  was  whether 
the  act  should  become  a  law ;  thus,  as  was  held  by  the  court  of 
appeals,  involving  the  whole  subject  of  the  propriety  and 
expediency  of  the  law,  as  well  as  of  the  strict  enforcement  of 
the  various  provisions,  and  attempting,  by  the  legislature, 
to  cast  off  the  responsibility  imposed  upon  it  in  the  making 
of  laws,  and  placing  it  with  a  majority  of  the  people,  which 
could  not  be  done  under  the  constitutioD.  The  provisions 
under  consideration  are  merely  permissive  ;  they  purport  only 
to  grant  an  authority,  which  the  common  council,  if  the  act 
should  become  a  law,  would  not  be  bound  to  exercise ;  and 
the  question  submitted  to  the  people  of  the  city,  was,  by 
the  terms  of  the  provisions,  "whether  or  not,  it  is  expe- 
dient for  said  city  to  borrow  the  money  mentioned  in  said  sec- 
tions, for  the  purpose  therein  specified."  It  was  not  referred 
to  the  people  to  decide  whether  the  authority  should  be  granted; 
that  the  legislature  had  determined,  if  two-thirds  of  the  electors 
were  in  favor  of  its  being  exercised.  The  legislature  gave  the 
authority  conditioned  upon  a  popular  vote  in  favor  of  borrow- 
ing the  money.  The  form  of  the  vote  was  to  be,  for  the  rail 
road,  and  against  the  rail  road,  and  a  vote  of  two-thirds  for  the 
road  was  to  decide  that  it  was  expedient  to  borrow  the  money, 
while  a  vote  exceeding  two-thirds  the  other  way  was  to  be  a  decis- 
ion that  it  was  inexpedient.  It  is  true,  that  a  decision  in  &'vor 
of  the  expediency  of  borrowing  the  money  was  to  be  deemed  an 
approval  of  the  law ;  as  by  section  292,  it  is  declared  that  if 
the  previous  sections  shall  be  approved,  dDC,  the  same  shall 
take  effect,  dDc,  but  the  approval  was  to  be  implied  from  a  vote 
for  borrowing  the  money ;  it  was  not  the  question  submitted 
for  decision.  Nothing  like  power  to  make  the  law  was  to  be 
vested  in  the  people ;  the  legislature  made  the  law  dependent 
only  on  the  event  of  the  people  wanting  to  use  the  authority. 
The  ground  of  objection  to  the  free  school  act  seems,  therefore, 
to  be  wholly  inapplicable  to  this  legislation  ;  and  if  inapplicable, 
the  decision  referred  to  is  no  authority  against  it. 

Again,  it  is  conceded  in  the  opinion  in  this  case,  at  special 
term,  and  supported  by  the  reasoning  of  the  learned  judges 
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who  delivered  opinions  in  Barto  v.  Himrod^  that  a  legish- 
tire  grant  of  power  to  a  municipal  corporation,  with  a  restricticm 
upon  its  exercise  without  the  consent  of  the  people  to  be  affect- 
ed by  it,  would  be  valid ;  and  this  is  substantially  a  law  of  that 
character.  There  is  no  difference,  in  practical  or  legal  effect, 
between  an  act  conferring  power  to  borrow  money  upon  the 
event  of  the  people  deciding,  in  a  mode  provided  by  the  act, 
that  it  is  expedient  to  borrow,  and  an  act  vesting  the  power 
absolutely,  but  prohibiting  its  exercise,  unless  the  people  shall 
decide  it  is  expedient.  In  neither  case,  do  the  people  decide 
except  impliedly  and  by  inference,  upon  the  expediency  of  the 
law. 

I  perceive  no  objection,  arising  out  of  the  constitution,  to 
making  a  mere  permissive  law  depend  upon  a  vote  of  those 
designed  to  be  benefited  by  the  permission,  in  favor  of  the  ex- 
pediency of  doing  the  act  permitted.  The  whole  legislative 
power  is  exerted,  and  the  whole  responsibility  in  regard  to  the 
law  exercised  by  the  legislature  in  such  a  case :  no  part  of  it 
is  referred  to  others.  In  the  opinions  in  Barto  v.  Himrod,  it 
is  admitted  that  conditional  legislation,  where  there  is  no  txvm- 
fer  of  the  legislative  power  or  judgment,  is  allowable ;  and 
Buggies,  J.,  in  his  opinion,  defines  such  allowable  conditional 
legislation.  He  says  :  '^  the  event  or  change  of  circumstances 
on  which  a  law  may  be  made  to  take  effect,  must  be  such  as  in 
the  judgment  of  the  legislature  affects  the  question  of  the  ex- 
pediency of  the  law ;  an  event  on  which  the  expediency  of  the 
law,  in  the  judgment  of  the  lawmakers,  depend.  On  this  ques- 
tion of  expediency  the  legislature  must  exercise  its  own  judg- 
ment definitively  and  finally.  When  a  law  is  made  to  t^e 
effect  on  the  happening  of  such  an  event,  the  legislature  in 
effect  declares  the  law  inexpedient  if  the  event  should  not  hap- 
pen ;  but  expedient  if  it  should  happen.  They  appeal  to  no 
other  men  or  man  to  judge  for  them  in  relation  to  its  present 
or  future  expediency.  They  exercise  that  power  themselveSi 
and  then  perform  the  duty  which  the  constitution  imposes  cm 
them."    These  remarks  accurately  describe  the  law  in  question. 
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The  other  objections  taken  to  the  yalidity  of  the  law  are,  in 
my  opinion,  untenable. 

Mj  conclusion  is,  that  the  judgment  at  special  term  is  erro* 
neous  and  should  be  reyersed. 

Johnson,  J.,  (dissenting.)  I  entertain  no  doubt  whateyer 
of  the  power  of  the  legislature,  to  enact  a  law,  conferring  au- 
thority upon  the  city  of  Bochester,  or  any  other  city  or  town, 
to  make  a  valid  subscription  to  the  stock  of  a  rail  road  corpora- 
tion where  the  road  runs  through  it,  or  terminates  within  its 
boundaries,  and  is  calculated  in  some  measure  to  contribute  to 
the  convenience  and  prosperity  of  its  inhabitants.  It  is  mani- 
festly a  subject  of  law,  and  therefore  within  the  scope  of  the 
law-making  power,  unless  excluded  by  some  constitutional  re- 
striction. There  is  no  restriction  on  this  subject  in  the  consti- 
tution. On  the  contrary,  by  article  8,  section  9,  it  is  expressly 
made  the  duty  of  the  legislature  to  regulate  and  restrict  the 
power  of  incorporated  cities  and  villages,  in  loaning  their  credit, 
contracting  debts  and  borrowing  money,  so  as  to  prevent  abuses 
in  assessments,  and  in  contracting  debts  by  such  municipal  cor- 
porations. 

If  in  the  absence  of  all  restriction,  express  authority  w^ere 
needed,  which  cannot  be  pretended,  the  whole  subject  is  directly 
committed  to  the  supervision  and  control  of  the  legislature. 
How  far  their  powers  shall  be  restricted  in  this  respect,  and  to 
what  extent  they  may  exercise  such  powers,  without  abuse,  is 
necessarily  matter  of  legislative  judgment  and  discretion,  exclu- 
sively. It  is  a  questien  with  which  courts  have  nothing  to  do. 
It  pertains  in  no  respect  to  the  judicial  functions.  If  the  legisla- 
ture having  the  power,  expressly  grants  the  authority,  courts  can- 
not declare  the  authority,  or  its  exercise,  an  abuse,  without  the 
assumption  of  authority  which,  not  only  naturally  belongs  to  the 
law-making  power,  but  the  exercise  of  which  is  expressly  enjoined 
by  the  constitution  upon  the  legislature,  as  a  duty.  With  this 
plain  provision  of  the  constitution  before  us,  directly  upon  the 
subject,  it  is  idle  to  attempt  by  inference  and  argument  drawn 
from  other  provisions,  to  prove  a  want  of  power  in  the  legisla- 
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tare  to  confer  this  authority  upon  the  common  council.  It  in 
greatly  to  be  feared  that  there  is  a  growing  disposition  in  oar 
courts  to  control  the  legislative  department  of  the  goyemment, 
and  to  weaken  and  curtail  its  authority,  by  loose,  overstrained 
and  doubtful  interpretations  of  the  fundamental  law.  Upon  this 
question  of  power  in  the  legislature,  I  agree  fully  with  the  court 
in  the  third  judicial  district,  in  the  case  of  Grant  v.  Courier, 
recently  decided.  ' 

I  find,  howeyer,  an  insuperable  difficulty  in  sustaining  the 
authority  of  the  common  council,  to  borrow  the  money,  and  bind 
the  city,  by  the  issue  of  the  bonds  in  question,  upon  another 
ground.  And  that  is,  that  the  legislature  neyer  exercised  the 
power  it  possessed,  in  such  a  manner  as  to  enact  a  yalid  law, 
but  merely  proposed  one,  which  was  submitted  to  the  electors, 
to  pass  or  reject  as  they  might  deem  expedient  and  proper.  In 
this  respect  the  case  falls  directly  and  inevitably,  as  it  seems  to 
me,  within  the  decision  of  the  court  of  appeals  in  Barto  y.  Hxm- 
rod,  (4  Selden,  483.)  If  any  principle  is  established  by  that 
decision  it  is  this,  that  a  statute,  in  form,  enacted  by  the  legisla- 
ture, but  which  by  its  own  provisions  is  not  to  take  effect 
and  become  operative  as  a  law  until  it  shall  have  been  submit- 
ted to  t]je  electors  for  their  approval  or  rejection,  and  only  in 
the  event  of  its  receiving  a  favorable  vote  from  them,  is  uncon- 
stitutional and  void.  It  proceeds  upon  the  ground,  as  will  be 
seen  by  referring  to  the  opinions  delivered,  that  in  such  a  case 
the  legislature  does  not  exercise  its  law-making  sovereignty,  but 
attempts  to  delegate  it  to  the  electors,  to  be  exercised  by  them. 

That  the  sections  of  the  amended  city  charter  [Sess.  Lares  of 
1851,  ch.  389)  purporting  to  give  this  power  to  the  common 
council,  are  in  direct  contravention  of  this  principle,  cannot,  as 
it  seems  to  me,  be  doubtful.  It  is  expressly  provided  by  section 
291,  that  the  preceding  sections,  285,  286,  287,  288,  289,  290, 
together  with  291,  ''shall  not  take  effect  until  they  shall  have 
been  submitted  to  the  electors  of  the  city  of  Rochester,  qualified 
to  vote  for  charter  officers  of  said  city,  at  a  special  election, 
which  shall  be  held  in  said  city  at  such  time  as  the  commcMi 
council  shall  direct,  of  which  ten  days'  previous  notice  shall  be 
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given  by  adyertisement  to  be  inserted  in  all  the  daily  newspapers 
published  in  said  city,  for  the  purpose  of  determining  whether 
or  not  it  is  expedient  for  said  city  to  borrow  the  monoy  men- 
tioned in  said  sections,  for  the  purposes  therein  specified."  The 
form  of  the  ballots  is  there  prescribed ;  "  for  the  rail  road,"  and 
"  against  the  rail  road."  And  it  is  proyided  that  those  ballots 
on  which  shall  be  written  or  printed  the  words  "  for  the  rail 
road."  shall  be  deemed  to  approve  said  sections,  and  those 
"  against  the  rail  road,"  shall  be  deemed  as  not  approving  them. 
The  votes  were  to  be  canvassed  by  the  inspectors  of  election  in 
the  several  wards,  and  the  result  certified  and  returned  to  the 
clerk  of  the  common  council.  The  return  was  to  contain  the 
aggregate  number  of  votes,  and  to  designate  how  many  were  for 
the  rail  road,  and  how  many  against  the  rail  road.  The  mayor 
and  clerk  of  the  common  council  were  then  to  canvass  the  votes 
thus  certified  and  returned,  and  make  and  file  in  the  office  of 
said  clerk  their  certificate  that  the  said  sections  were  approved 
or  were  not  approved,  as  the  case  might  be,  by  the  votes  of  two 
thirds  of  the  electors  voting  at  said  election.  Section  292  fur- 
ther provides,  that  if  the  said  sections  should  be  approved  by 
two-thirds  of  the  votes  of  the  electors  voting  at  such  election, 
they  should  take  efiect  immediately  after  the  filing  of  the  certifi- 
cate. The  amended  charter,  of  which  these  sections  were  in 
form  a  part,  by  the  293d  section  took  effect  immediately.  But 
the  sections  in  question  which  contained  no  part  of  the  ordinary 
powers  of  the  common  council,  but  were  designed  to  confer. an 
extraordinary  power  upon  this  particular  subject,  did  not,  by  the 
express  terms  of  the  enactment,  take  effect  immediately,  and 
whether  they  should  ever  take  effect  was  made  to  depend  entirely 
upon  the  contingency  of  their  receiving  the  favorable  vote  of 
two-thirds  of  the  electors  voting,  and  the  making  and  filing  of 
the  certificate  that  they  had  been  approved,  by  the  mayor  and 
clerk.  If  no  election  had  been  held,  or  if  when  held  the  vote 
had  been  one  of  disapproval,  the  sections  would  never  have  taken 
effect,  but  remained  without  force  or  authority,  the  same  as  though 
ihey  had  never  been  enacted  in  form.  This  was  the  precise 
dMIculty  with«the  free  school  law.    By  its  own  terms  it  could 


1 


502  OASES  I!T  THE  SUPKEME  COURT. 

Clarke  v.  City  of  Rochester. 

never  have  the  force  or  authority  of  law,  until  it  had  received 
the  assent  of  a  majority  of  the  votes  of  the  voters  at  an  election. 
So  here  it  was  the  sections  themselves  which  were  submitted  for 
approval  or  disapproval,  and  it  was  a  favorable  vote  alone  which 
could  give  them  any  vitality  or  force.  The  limitation  was  di- 
rectly upon  the  grant  of  power,  and  not  upon  its  exercise  after 
the  grant  had  taken  effect,  and  vested  the  power  in  the  common 
council.  The  vote  determined  whether  there  should  or  should 
not  be  any  grant.  And  it  was  in  reference  to  this  precise  con- 
dition of  the  provisions  of  a  statute  emanating  from  the  legisla- 
ture that  the  court  of  appeals  said,  in  the  case  above  cited: 
"  They  were  not  law  or  to  become  law  until  they  had  received  a 
majority  of  the  votes  of  the  people  at  a  general  election  in  their 
favor,  nor  unless  they  received  such  majority.  It  results  there- 
fore, unavoidably,  from  the  terms  of  the  act  itself,  that  it  was 
the  popular  vote  which  made  the  law.  The  legislature  prepared 
the  plan  or  project  and  submitted  it  to  the  people,  to  be  passed 
or  rejected.  The  legislature  had  no  power  to  make  such  sub- 
mission, nor  had  the  people  any  power  to  bind  each  other  by 
acting  upon  it."  And  Chief  Justice  Buggies,  in  his  opinion, 
even  goes  so  far  as  to  say,  that  if  the  act  had  by  its  terms  been 
declared  to  be  law  from  the  time  of  its  passage,  to  take  effect  in 
case  it  should  receive  a  majority  of  votes  in  its  favor,  it  would 
nevertheless  have  been  invalid,  because  such  vote  would  have 
involved  the  expediency  of  the  law,  and  is  not  such  an  event  as 
a  statute  can  be  made  to  take  effect  upon  according  to  the 
meaning  and  intent  of  the  constitution.  "  It  is  not  denied," 
says  the  learned  chief  justice,  "  that  a  valid  statute  may  be 
passed  to  take  effect  upon  the  happening  of  some  event  certain 
or  uncertain.  But  such  a  statute,  when  it  comes  from  the  hands 
of  the  legislature,  must  be  law  in  presenti  to  take  effect  m 
futuroP  It  is  argued  that  these  sections  so  far  took  effect, 
when  they  came  from  the  hands  of  the  legislature,  as  to  be  in 
some  sense  law  in  presenti.  But  this  I  apprehend  cannot  be 
so.  When  the  legislature  said  they  should  not  take  effect  ex- 
cept in  a  certain  contingency,  and  should  take  effect  when  that 
happened,  they  said  the  sections  should  not  be  a  law  anlesa  the 
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event  happened.  Until  then  it  was  no  rule  for  the  govenunent 
of  any  one.  No  one  could  violate  it,  nor  acquire  any  rights,  or 
exercise  any  authority  under  it.  It  vested  no  power  to  be  ex- 
ercised, and  no  one  could  do  any  valid,  or  binding  act,  under  it. 
How  then  can  it  be  deemed  a  law  in  any  sense  ?  A  law  is  a 
rule  of  conduct,  imposing  duties  and  obligations  upon  the  citizen, 
which  is  capable  of  being  violated,  and  under  which  he  may  ac- 
quire and  enjoy  rights.  Suppose  this  same  provision  had  appli- 
ed to  the  whole  amended  charter,  would  it  have  been  law,  until 
the  election  had  been  held,  and  the  certificate  of  a  vote  of  ap- 
proval filed  ?  Clearly  not  The  old  charter  would  have  remained 
in  full  force  and  been  the  sole  and  exclusive  law  of  the  corpora- 
tion until  the  happening  of  that  event.  Indeed  a  statute  passed 
to  take  effect  at  a  future  day,  is  not  law  in  presently  in  any  just 
sense  in  which  the  term  law  can  be  used.  It  is  an  enactment 
which  is  to  become  law  at  the  day  appointed,  but  in  which  all 
vitality  is  suspended,  or  rather  from  which  it  is  withheld,  by 
the  power  which  created  it,  until  the  appointed  time. 

Every  lawyer  understands  that  a  statute  passed  by  the  legis- 
lature, in  which  no  time  is  prescnbed^  does  not  commence,  or 
take  effect  as  a  law,  in  any  part  of  the  state,  until  the  twen- 
tieth day  after  it  comes  from  the  hands  of  the  legislature.  This 
is  regulated  by  a  general  provision  of  law,  to  which  all  enact- 
ments, not  specially  provided  for,  are  subject.  (1  R.  S.  144, 
§  12.)  It  is  no  law  for  any  purpose,  or  in  any  conceivable 
sense,  until  the  twenty  days  have  elapsed.  To  say  therefore 
of  a  statute  that  it  is  law  in  presenti  to  take  effect  infuturo, 
is  simply  saying  that  it  is  law  now,  to  become  law  hereafter, 
which  is  a  solecism,  and  a  proposition  which  destroys  itself. 

It  is  urged  that  laws  passed  for  the  government  of  the  in- 
habitants of  a  village  or  city,  stand  upon  a  different  footing 
from  those  passed  for  the  government  of  the  whole  people  of 
the  state  ]  and  that  a  submission  to  the  electors,  which  would 
render  a  general  law  void  and  of  no  effect,  would  not  affect 
injuriously,  a  local  law.  But  I  am  unable  to  see  any  ground 
on  which  such  a  distinction  can  possibly  rest.  It  is  simply  a 
question  of  power  in  the  legislature,  under  the  constitution*    No 
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one  pretends  that  the  constitntion  has,  by  any  terms,  prohib- 
ited it  in  the  one  case,  and  allowed  it  in  the  other.  The  power 
of  the  legislature  is  manifestly  the  same  in  both  issses.  If  it 
has  no  power  under  the  constitution,  to  submit  a  law  for  ap- 
proyal  or  disapproTal  to  the  electors  in  the  one  case,  it  has  not 
in  the  other ;  and  if  the  electors  have  no  power  to  bind  each 
other,  by  acting  upon  the  submission  in  the  one  case,  they  hare 
not  in  the  other.  The  legislative  power  of  the  state  is  vested 
in  the  senate  and  assembly  for  the  purpose  of  enacting  local,  as 
well  as  general  laws,  and  must  be  exercised  in  the  same  man- 
ner in  either  case,  and  any  thing  in  form  or  substance  which 
would  avoid  one,  would  the  other,  in  all  cases  where  the  consti- 
tution has  not  prescribed  a  different  rule.  The  power  must  be 
exercised  as  fully  and  completely  in  a  statute  relating  to  the 
construction  of  a  rail  road  by  a  corporation,  as  in  one  relating  to 
common  schools  and  general  education. 

But  for  this  decision  of  the  court  of  last  resort,  in  Bario  v. 
Himrod,  I  should  have  no  doubt  that  it  was  not  only  perfectly 
competent  for  the  legislature  to  pass  a  valid  law  in  this  form, 
but  that  it  was  highly  expedient  and  proper  in  that  body,  to 
consult  the  electors  on  a  question  like  this,  before  delivering 
them  over  bound,  to  the  common  council.  The  constitution, 
(art.  7,  §  12,)  expressly  declares  that  no  statute,  creating  a 
debt  against  the  state  shall  take  effect  until  it  shall,  at  a  gen- 
eral election,  have  been  submitted  to  the  people  and  received 
a  majority  of  all  the  votes  cast  for  and  against  it  at  such  elee- 
tion.  And  the  court  in  the  case  referred  to,  seem  to  have  held 
that  the  constitution,  by  requiring  a  submission  in  a  given 
case,  had  impliedly  forbidden  it  in  all  others.  But  with  all 
possible  respect  for  that  court  and  the  learned  judges  who  de- 
livered the  opinions,  it  seems  to  me  that  the  maxim  expressio 
unius  est  exdtisio  (Uterius,  is  not  at  all  applicable  to  the  pro- 
visions of  a  constitution  restricting  the  exercise  of  a  sovereign 
power.  Indeed  it  has  always  appeared  to  my  mind,  that  that 
provision  of  the  constitution  had  just  the  contrary  effect.  It 
is  plainly  a  limitation  upon  the  legislative  power  upon  a  given 
subject,  and  nothing  more.    It  is  clearly  not  legislative  power 
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reaerred  to  the  electors,  any  more  than  the  executive  right  to 
sanction  or  negative,  is  legislative  power  conferred  upon  the 
governor.  In  either  case^  it  is  simply  a  check  or  limitation 
upon  legislative  power  otherwise  fully  granted^  All  the  legis- 
lative power  of  the  state  is  vested  in  the  two  bodies  which  com- 
pose the  legislature.  None  of  it  is  reserved  to  the  people  to 
be  exercised,  and  none  is  vested  in  the  governor^  A  check  or 
limitation  upon  a  given  power,  is  quite  a  different  thing  from 
the  power  itself,  not  only  in  its  nature,  but  in  its  exercise. 
And  when  we  consider  that  before  the  adoption  of  the  present 
constitution,  the  legislature  had  repeatedly  passed  laws  in  this 
0a*me  form,  and  that  the  constitution,  so  far  from  forbidding  the 
practice  enjoined  it  as  an  imperative  duty  in  a  single  case,  the 
just  inference  would  seem  to  be,  that  it  was  rather  designed  to 
leave  the  legislature  to  exercise  the  same  power  in  all  other 
cases,  at  its  discretion.  It  is  quite  certain  that  the  constitu* 
tion  nowhere  forbids  the  passage  of  laws,  by  the  legislature, 
to  take  effect  only  upon  receiving  the  approbation  of  a  majority 
of  the  electors  upon  whom  they  are  to  operate,  in  the  form  of  a 
ballot  deposited  at  an  election,  unless  it  is  in  the  provision  mak* 
ing  such  a  submission  imperative  in  a  particular  case.  Indeed, 
such  a  prohibition  would  be  in  singular  contrast  with  the  whole 
spirit  and  theory  of  our  government  The  consent  and  sanc^ 
tion  of  the  governed,  has  heretofore  been  supposed  to  add  force 
and  validity  to  statutes,  instead  of  rendering  them  null  and 
void. 

I  have  bestowed  no  inconsiderable  reflection  upon  this  sub- 
ject, since  this  novel  theory  was  first  broached,  that  the  sub* 
mission  of  a  statute,  enacted  in  due  form  by  the  legislature,  to 
the  people  for  acceptance  or  rejection  in  some  prescribed  form, 
rendered  it  a  nullity.  Without  being  able  t,o  Comprehend,  clearly, 
the  principles  upon  which  it  has  been  held  to  rest,  I  have  not 
been  able  to  see  at  all,  why  it  is  that  the  law-making  body,  in 
the  absence  of  all  constitutional  restrictions,  may  not,  in  the 
plenitude  of  its  sovereignty,  properly  exercise  its  power,  sub- 
ject to  such  checks  and  limitations  as  it  may  see  fit  to  impose. 
And  this  is  virtually  conceded  when  it  is  admitted  that  a  valid 
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law  may  be  passed  to  take  effect  upon  the  happening  of  ii 
future  contingent  erent.  The  legislative  sovereignty  is  jnat  aa 
fully  and  completely  exercised  by  an  enactment  in  that  form  aa 
in  any  others  It  is  of  the  very  nature  and  essence  of  sove^ 
reignty  to  exercise  its  powers  absolutely  or  conditioBally  as  it 
may  choose.  It  may  enact  absolutely,  and  bind  the  elector, 
even  against  his  will,  and  in  known  and  intentional  hostility  to 
it ;  or  in  accordance  with  his  wishes,  and  subjeet  to  his  ap' 
proval  and  acceptance^  It  is  by  no  means  essential  to  the  full 
and  proper  exercise  of  sovereign  power,  that  it  should  be  exer^ 
eised  in  opposition  to  the  will  of  the  goTemed.  The  sorereign* 
ty  is  quite  as  fully,  and  indeed  more  strikingly  manifestedi 
when  exercised  in  accordance  with  the  elector's  will,  and  subject 
to  his  approval  or  acceptance.  The  requirement  of  the  ap- 
proval or  assent  of  the  elector,  as  the  condition  of  an  enact- 
ment's taking  effect  and  becoming  operative  as  a  law,  is  no 
delegation  of  legislative  power  to  the  electors,  as  seems  to  have 
been  supposed.  And  the  electors  act  of  approval  by  his  yote, 
has  not  the  quality  of^  nor  does  it  purport  to  be,  an  act  of  sove- 
reignty. It  is  an  act  simply  of  assent  or  obedience^  and  serves 
only  to  remove  the  check  or  limitation  to  the  full  and  free  ope- 
ration of  the  supreme  will.  It  operates  as  a  secondary  means, 
simply,  devised  and  employed  by  the  sovere^n  to  express  his 
own  will,  and  render  it  absolute.  And  it  is  the  sovereign  will, 
embodied  in  the  enactment,  and  not  the  secondary  act  of  ap- 
proval by  the  elector,  which  makes  the  law,  in  such  a  case.  For 
instance,  A.  and  B.  enter  into  a  contract  which  is  fall  and  com- 
plete in  all  its  parts  and  provisions,  and  signed  by  the  parties. 
But  in  it  they  insert  a  condition  or  proviso,  that  it  shall  not  take 
effect  and  become  binding,  until  it  has  been  snbmitted  to  C. 
and  he  shall  have  indorsed  his  approval  upon  it,  or  his  opinion 
that  it  is  in  due  form,  or  not  contrary  to  Iaw«  It  is  no  con- 
tract until  it  has  O.'s  indorsement,  and  yet  G.  does  not  make  it, 
nor  is  any  power  delegated  to  him  to  bind  the  parties  by  con- 
tract. It  is  still  the  sole  act  of  A.  and  B.,  and  it  is  their  will 
which  binds,  and  C.  acts  only  secondarily  as  an  instrument  ex- 
adviser.  And  so  I  conceive  that  were  an  act  passed  by  tlielegislar 
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tare,  with  a  proviso  that  it  shoald  not  take  effect  and  become  a 
law  until  it  had  been  Bubmitted  to  the  conrt  of  appeals,  and  the 
requisite  number  of  the  judges  had  concurred  in,  and  filed  an 
opinion  that  its  provisions  were  not  in  conflict  with  any  provis* 
ion  of  the  constitution,  the  court  of  appeals  by  this  act  would 
not  make  the  law,  nor  would  any  legislative  power  be  delegated  to 
them  in  such  a  case.  Their  act  would  simply  fulfill  a  condition, 
and  remove  a  check,  and  it  would  still  be  the  legislative  will, 
which  hfl(d  employed  these  secondary  means,  that  would  create 
and  constitute  the  law.  This  illustrates,  in  iny  judgment,  the 
clear  and  plain  distinction  between  a  check  devised  and  imposed 
by  the  supreme  will,  upon  the  operation  of  its  own  decrees  or 
enactments,  and  the  delegation  of  sovereign  power*  And  it  is 
by  overlooking  this  distinction,  that  acts  like  the  one  under  con* 
sideration  have  been  held  to  be  invalid.  And  whether  the  con- 
dition upon  which  an  enactment  is  to  take  effect  and  become  a 
law  be  the  approval  of  the  act,  by  a  majority  of  the  electors, 
or  the  sanction  of  the  court  of  appeals,  or  the  happening  of 
some  uncertain  event  in  future,  each  and  all  are  of  the  same 
nature  and  character  precisely,  and  operate  in  the  same  man- 
ner upon  the  enactment. 

The  logic  of  the  opposite  theory  is  exceedingly  briefi  It  is 
substantially  this :  By  the  terms  of  the  enactment  it  is  no  law 
without  the  required  assent ;  therefore,  the  act  of  yielding  as- 
sent creates  the  law,  and  operates  as  the  law-making  power. 
This  may  seem  plausible ;  but  it  must  be  seen  in  the  end,  I 
think,  to  be  utterly  delusive  and  unsound.  The  assent  or  dis- 
sent is  a  subordinate  and  not  a  sovereign  act,  and  in  its  nature, 
character  and  o£Bce,  is  precisely  like  the  executive  sanction  or 
negative,  which  is  in  no  sense  the  exercise  of  law-making  power. 
With  this  difference,  however ;  that  in  thc^  one  case  the  check 
on  limitation  is  devised  and  imposed  by  the  authors  of  the  con- 
stitution, the  ultimate  sovereigns ;  and  in  the  other,  by  the  law 
making  power,  upon  its  own  acts,  in  the  exercise  of  its  unre- 
strained sovereignty.  And  so,  too,  in  my  judgment,  it  is  no 
evidence  whatever  that  the  legislature  did  not  pass  upon  the 
expediency*  of  a  statute,  or  exercise  the  sovereign  judgment  in 
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reference  to  its  expediency,  because  thej  ordained  that  it  should 
not  take  effect  without  its  receiving  the  assent  of  a  majority  of 
the  electors.  I  should  infer  from  such  an  act,  that  the  legisla* 
ture  had  not  only  exercised  their  own  best  judgment,  upon 
the  question  of  its  expediency,  but  to  make  assurance  doubly 
sure,  had  determined  to  consult  the  judgment  of  the  electors, 
also.  The  highest  possible  considerations  of  the  expediency 
of  enacting  a  particular  statute,  are  often  involved  in  the  ques- 
tion of  what  is  the  public  sentiment  in  regard  to  the  principle 
embodied  in  it.  Can  it  be  enforced  ?  The  most  salutary  laws 
are  often  rendered  in  a  measure  powerless  and  ineffectual,  be- 
cause opposed  to  the  sentiments  or  habits  of  a  majority  of  the 
governed.  And  whether  the  legislator  c6nsults  the  elector  be- 
forehand, and  enacts  an  absolute  statute,  in  accordance  with 
the  elector's  wishes,  or  not  consulting  him  beforehand,  passes 
the  same  act,  conditioned  to  take  effect  upon  its  receiving  the 
sanction  of  the  electors  afterward,  it  is  the  same  in  substance 
and  effect,  and  in  either  case  it  is  the  legislator  and  not  the 
elector,  who  determines  in  regard  to  the  fitness  and  expediency  of 
the  law.  The  essential  fact  in  both  cases  is,  that  the  will  of  the 
sovereign  acts  in  harmony  with  that  of  the  subjects  of  the  law, 
and  the  underlying  principle  is  not  at  all  changed  by  the  cir- 
cumstance that  in  one  case  the  sovereign  adopts  the  petitioOi 
and  in  the  other,  makes  his  enactment  effectual  on  condition 
only  of  its  receiving  the  elector's  sanction  in  the  form  of  a  ballot. 
And,  to  my  mind,  it  is  not  a  little  difficult  to  discover  upon  what 
principle  it  is,  erther  in  government  or  philosophy,  that  the  as- 
sent of  the  subordinate  nullifies  the  accordant  will  of  the  supe- 
rior's power.  Upon  grounds  of  policy  and  expediency,  I  am 
certainly  opposed  to  the  enactment  of  laws  in  this  form,  on  all 
subjects  of  ordinar]^  and  common  legislation.  But  upon  ques- 
tions of  this  character,  involving  large  burthens  of  debt, 
and  consequent  taxation,  for  a  long  period,  it  would  seem  not 
only  just,  but  politic,  that  the  electors  should  be  consulted,  and 
their  assent  obtained,  before  the  burthens  are  irretrievably 
fiistened  upon  them.  To  the  judicial  mind,  however,  it  is  sim- 
ply a  question  of  power,  on  the  part  of  the  legislatdre,  to  con- 
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fer  with  the  electors,  and  to  annex  such  conditions  precedent  to 
their  enactments,  as  the  assent  of  the  electors.  And  questions 
of  policy  and  expediency  can  in  no  respect  be  permitted  to  affect 
it.  The  court  of  last  resort  has  said  that  the  legislature  had 
no  power  to  submit  a  statute  to  the  electors,  and  that  the  elec- 
tors had  no  power  to  bind  each  other  by  acting  upon  the  sub- 
mission, within  the  meaning  and  intent  of  the  constitution. 
And  whether  the  constitution  really  says  or  means  this,  or  is 
merely  made  to  mean  it,  by  an  unwarrantable  rendering  of  the 
instrument,  the  decision  is  binding  upon  all  other  courts  while 
it  shall  remain  unreversed.  I  confess  that  the  restriction  ap- 
pears, to  my  mind,  rather  a  judicial  than  a  constitutional  one, 
but  I  am  not  at  liberly  so  to  hold,  and  have  no  desire  to  eyade 
the  just  force  and  authority  of  that  decision.  If  that  court  were 
in  error,  as  it  is  not  impossible  they  may  have  been,  in  that  de- 
cision, it  is  their  province,  and  not  ours,  to  correct  it. 

I  find  myself  constrained,  therefore,  by  the  rigor  of  the  max- 
im stare  decisis,  to  hold  that  the  sections  of  the  statute  in  ques- 
tion were  never  properly  enacted  by  the  legislature,  and  never 
had  any  force  or  authority  as  law.  And  consequently,  that  the 
bonds  issued  under  them  were  void  and  the  action  properly 
brought.     The  judgment  should  therefore  be  affirmed. 

Judgment  reversed. 

[Cayuga  General  Term,  June  1, 1857.  Johnson^  T.  R.  Strong,  Welles  and 
SmUhj  Justices  ] 
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Youngs  and  others  vs,  Wilson  and  others, 

A  subseqaent  incumbraDcer  who  looks  at  the  record  is  entitled  to  all  the  mf^»ii^ 
ation  which  the  parties  to  a  mortgage  can  reasouably  impart.  He  is  entitled 
to  know  the  real  extent  or  amount  of  the  debt  which  the  mortgage  is  given 
to  secure. 

A  mortgage  given  to  save  harmless  and  indemnify  the  mortgagees,  and  each  of 
them,  of  and  from  all  liabilities  which  they  or  either  of  them  had  at  any  time 
theretofore  contracted  to  and  for  the  mortgagor,  "  either  as  surety,  indoxser, 
guarantor  or  otherwise,  whether  now  due  or  yet  to  grow  due,  and  fVom  all 
damages,  costs  and  charges  on  account  of  the  same,"  is  fVauduIent  and  void  is 
against  creditors,  for  its  vagueness  and  uncertainty  in  respect  to  the  debt  or 
debts  it  is  intended  to  secure. 

APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
the  report  of  a  referee.  The  action  was  brought  to  fore- 
close a  mortgage  given  by  M.  W.  Eastman  to  George  Youngs 
and  Abel  Hunt,  on  the  4th  of  June,  1849.  The  mortgage  ex- 
pressed a  consideration  of  $2400,  and  contained  the  foUowiog 
condition  :  "  Provided  always,  and  .these  presents  are  upon  the 
express  condition,  that  if  the  said  Moses  W.  Eastman,  his  heirs, 
executors  or  administrators,  shall  well  and  truly  pay  and  save 
harmless  and  indemnify  the  said  George  Youngs  and  Abel  Hunt, 
and  each  of  them,  of  and  from  all  liabilities  which  they  or  either 
of  them  may  have  at  any  time  heretofore  contracted  to  and  for 
the  said  Moses  W.  Eastman,  either  as  surety,  indorser,  guaran- 
tor or  otherwise,  whether  now  due  or  yet  to  grow  due,  and  shall 
save  harmless  the  said  George  Youngs  and  Abel  Hunt,  and 
each  of  them,  of  and  from  all  damages,  costs  and  charges  on  ac- 
count of  the  same,"  <fcc.  The  referee  before  whom  the  cause 
was  tried  found  that  the  plaintiff  George  Youngs  had  psdd,  as 
surety  for  the  defendant  Eastman,  debts  and  liabilities  intended 
to  be  secured  by  the  bond  and  mortgage  set  forth  in  the  com- 
plaint amounting  to'  $775.55,  which  amount  was  due  to  him  in 
his  own  right,  with  interest;  and  that  the  plaintiffs  George 
Youngs  and  Abel  B.  Hunt,  as  executors  of  Abel  Hunt  deceased, 
were  entitled  to  recover  for  liabilities  incurred  by  Abel  Hunt 
in  his  lifetime,  and  for  which  they  were  liable  as  executors,  the 
sum  of  $314.99  with  interest ;  which  liabilities  were  secured  by 
the  said  bond  and  mortgage.     And  a  judgment  was  entered,  for 
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the  foreclosure  of  the  mortgage,  and  directing  the  mortgaged 
premises  to  be  sold^  for  the  payment  of  the  amount  so  adjudged 
to  be  due  to  the  plaintiffs,  with  costs.  From  this  judgment  the 
defendants  appealed* 

D.  B.  Prasser^  for  the  appellants* 

J3.  Franklin,  for  the  respondents. 

By  the  Court,  E.  Darwin  Smith,  J.  The  questions  of  law 
and  fact  in  this  cause  raised  and  passed  upon  at  special  term,  I 
think  were  rightly  decided.  Upon  the  assumption  on  which  the 
case  was  there  tried  I  can  see  no  error  in  the  decision  or  in  the 
decree  then  made.  But  a  new  point  is  now  here  raised  for  the 
first  time  in  the  progress  of  the  cause ;  to  wit,  that  the  mort- 
gage is  fraudulent  and  void  as  against  creditors,  for  uncertainty 
in  respect  to  the  debt  or  debts  it  was  intended  to  secure.  The 
mortgage  was  given  to  save  harmless  and  indemnify  the  mort- 
gagees and  each  of  them  of  and  from  all  liabilities  which  they 
or  either  of  them  had  at  any  time  theretofore  contracted  to  and 
for  the  said  Moses  W.  Eastman,  "  either  as  surety,  indorsee, 
guarantor  or  otherwise,  whether  now  due  or  yet  to  grow  due, 
and  from  all  damages,  costs'and  charges  on  account  of  the  same." 
The  condition  is  the  same  in  both  the  bond  and  mortgage.  The 
mortgage  is  a  security  for  existing  debts  then  contracted,  not  for 
future  advances  or  for  liabilities  thereafter  to  be  incurred. 
The  question  is  whether  a  mortgage  given  with  a  condition 
thus  general  and  vague  is  valid  under  the  registry  act,  as 
against  subsequent  creditors.  It  is  the  policy  and  object  of 
the  registry  acts  to  make  the  records  show  the  actual  state  of  the 
title  to  real  estate,  with  the  incumbrances  thereon,  that  sub- 
sequent grantee  or  incumbrancers  may  be  able  to  ascertain  with 
certainty,  in  respect  to  mortgages,  the  extent  of  the  liens  or  in- 
cumbrances thereon.    (7  John.  Ch.  Rep.  16.) 

"It  is  necessary,"  says  Chancellor  Kent,  (4  Cowen,  176,) 
"that  the  agreement  as  contained  in  the  record  of  the  lien 
•bould  give  all  the  requisite  information  as  to  the  extetU  and 
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certainty  of  the  contract,  so  that  a  junior  creditor  may,  by  in- 
spection of  the  record  and  by  common  prudence  and  ordinary  dili- 
gence, ascertain  the  extent  of  the  incumbrance."  This  passage 
has  relation  chiefly  to  the  case  of  a  mortgage  given  as  security 
for  future  advances.  In  such  cases  the  condition  of  the  mort- 
gage must  necessarily  be  more  indefinite  than  when  it  is  given 
for  a  certain  and  ascertained  debt.  It  was  held  by  the  chancel- 
lor, in  The  Bank  of  Utica  V.  Finch,  (3  Barb.  Ch.  Rep.  298^) 
that  a  mortgage  or  judgment  given  to  secure  future  advances  or 
a  floating  debt  should  be  taken  for  a  specified  sum  of  money 
sufficiently  large  to  cover  the  amount,  and  that  in  that  form  the 
mortgage  or  judgment  would  be  valid  to  the  extent  of  the  amount 
specified  therein.  {See  also  7  Cranch,  50;  2  Selden,  100; 
Tniscott  V.  King,  6  Barb.  Rep.  846 ;  16  John.  165.)  This 
vagueness  or  uncertainty  in  regard  to  the  real  amount  for  which 
a  judgment  or  mortgage  is  actually  held  as  security  in  such 
cases  is  unavoidable.  It  necessarily  results  from  allowing  secu- 
rities to  be  given  for  contingent  liabilities,  uncertain  balances 
of  debt  and  for  future  advances,  which  is  a  species  of  security 
clearly  allowable.  (3  Cranch,  61.)  But  these  qualifications 
and  doubtful  suggestions  all  apply  to  cases  where  uncertainty 
is  incident  to  the  very  nature  of  the  transaction,  and  imply  that 
where  there  is  no  occasion  for  such  uncertainty,  in  the  condition 
of  a  mortgage,  it  is  not  to  be  allowed.  The  subsequent  incum- 
brancer who  looks  to  the  record  is  entitled  to  all  the  information 
which  the  parties  to  a  mortgage  can  reasonably  impart  He  is 
entitled  to  know  the  real  extent  or  amount  of  the  debt  which 
the  mortgage  is  given  to  secure.  That  is  notice  to  him.  (1  JbAn. 
Ch.  R.  298.  2  John.  R.  606.)  This  point  has  been  expressly 
settled  in  several  cases  in  Connecticut.  In  Hart  v.  ChaUcer, 
(4  Conn.  R.  79,)  Chief  Justice  Williams  states  the  rule  as  fol- 
lows :  *^  If  a  mortgage  is  given  to  secure  an  ascertained  debt,  the 
amount  of  that  debt  ought  to  be  stated ;  and  if  it  is  intended  to 
secure  a  debt  not  ascertained,  such  data  must  be  given  respect- 
ing the  debt  as  will  put  one  interested  in  the  inquiry  upon  the 
track  leading  to  a  discovery  ;  and  if  given  to  secure  an  existing 
QT  future  liability,  the  foundation  of  such  liability  must  be  set 
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forth.''  In  6  Conn.  Rep.  40,  the  expression  in  the  condition  of 
a  mortgage,  that  it  was  to  be  secnrity  *'  for  any  and  all  other 
notes  hereafter  indorsed"  was  held  to  be  altogether  too  indefi- 
nite. In  North  v.  Belden,  (13  Conn.  R.  380,)  it  is  said  that  one 
principle  seems  to  be  definitely  settled,  that  the  real  nature  of 
the  transaction,  so  far  as  it  can  be  disclosed^  must  appear  upon 
the  record.  (5  Conn.  R.  442.  8  id.  221.)  Applying  the  test 
of  these  decisions  to  the  present  case,  this  mortgage  cannot  be 
upheld.  When  it  was  given,  the  debts  or  liabilities  for  which 
it  was  given  were  ascertained  and  were  known.  They  could 
have  been  stated  in  the  condition  of  the  mortgage.  If  the  lia- 
bilities were  contingent,  the  foundation  of  such  liabilities  could 
have  been  set  forth.  If  such  a  loose  condition  in  a  mortgage 
can  be  sustained,  as  was  said  by  Chief  Justice  Williams  in  Hart 
Y.  Chalker,  (supra^)  it  must  be  sufficient  to  say  "  This  mort- 
gage is  given  to  secure  a  debt  due."  It  is  apparent  that  if 
mortgages  with  such  loose  construction  can  be  supported  they 
may  be  made  a  most  fruitful  contrivance  to  practice  and  cover 
fraud.  No  certain  debt  is  secured  by  this  mortgage,  and  room 
is  left  open  for  the  getting  up  of  new  debts  and  claims,  and  the 
substitution  of  one  debt  for  another,  fictitious  or  real.  I  think 
the  judgment  in  this  case  should  be  reversed  and  the  complaint 
dismissed ;  but  as  the  point  on  which  we  reverse  the  judg- 
ment might  have  been  taken  by  demurrer,  or  in  an  earlier  stage 
of  the  cause,  and  the  costs  are  in  our  discretion,  I  think  neither 
party  should  recover  costs  as  against  the  other.  Judgment  re- 
versed and  complaint  dismissed,  without  costs  to  either  party. 

[Catcoa  General  TerU|  Jane  1, 1867.    Johnson,  T.  R.  Strang  and  Smith, 
JnsticeE.] 
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The  poasefiioD  of  ft  imil  road  paisage  ticket  is  prima  fane  evidence  titat  the 
bolder  hae  paid  the  regular  price  for  it,  and  of  his  right  to  be  transported,  at 
some  time,  between  the  places  specified  thereon,  on  some  passenger  train.  And 
if  it  is  nnmutilated,  the  presumption  is,  that  it  has  never  been  vsed  for  that 
imrpose.  It  is  therefore  eWdenoe  of  the  agreement  or  undertaking  of  the  oor- 
poralion  to  transport  the  holder  to  the  place  mentiooed,  on  its  paaaenger  can, 
for  a  ooosideration  by  him  paid. 

The  words  **  good  ih%M  irip  only"  upon  a  passage  ticket,  will  not  limit  the  iii>- 
dertaking  of  the  company  to  any  particular  day,  or  any  spedfic  train  of  cstl 
They  do  not  relate  to  <mtf,  but  to  a  journey;  and  if  the  ticket  haa  not  been 
previously  used,  it  entitles  the  holder  to  a  passage  oo  a  snbeeqiWDfc  day,  m 
well  as  oa  the  day  it  bearsdate. 

THIS  action  was  for  an  asaault  and  battery  alleged  to  hare 
been  committed  bj  the  defendants,  on  the  plaintiff,  in  forci- 
bly putting  him  out  of  a  passenger  car,  on  the  New  York  and 
Erie  rail  road.  The  defendent  Finch  was  the  conductor  of  the 
train,  and  the  other  defendants,  Manville  and  Curran,  were 
brakeraen,  who  acted  as  the  assistants  of  the  conductor  in  re- 
moving the  plaintiff.  The  plaintiff  was  put  off  for  refusing  to 
pay  his  fare.  He  held,  and  offered  to  the  conductor,  a  ticket 
in  the  words  and  figures  following:  "New  York  and  Erie 
Bail  Road.  Coming  to  Elmira.  Please  keep  this  in  sight 
Good  this  trip  only.     Oct.  19,  1854. 

No.  46.  G.  L.  DuNLAP." 

On  each  comer  of  the  ticket  was  a  letter  printed,  indicating 
the  several  divisions  of  the  rail  road.  The  plaintiff  offered  this 
ticket  to  the  conductor  as  evidence  of  his  right  to  the  passage. 
The  other  facts  are  sufficiently  stated  in  the  opinion. 

The  plaintiff  was  nonsuited  on  the  trial,  and  appealed  from 
the  judgment. 

O.  B.  Bradley,  for  the  plaintiff. 

Diven,  Hathaway  4*  Woodj  for  the  defendants. 

Bff  the  Courty  Johnson,  J.    The  plaintiff,  on  the  25th  of 
December,  1854,  took  a  seat  in  one  of  the  passenger  cars  on  the 
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New  York  and  Erie  mil  road,  at  Goniing,  for  Elmira,  and  sonM 
two  or  three  miles  east  of  Corning,  was  forcibly  put  off  the  train, 
by  the  conductor  and  the  other  defendants  in  his  employ.  The 
only  cause  alleged  for  the  removal  of  the  plaintiff  from  the 
cars,  was  his  refusal  to  pay  to  the  conductor  his  fare  for  that  trip. 
It  appears  from  the  evidence,  that  when  the  conductor  de^ 
nanded  the  fare,  the  plaintiff  produced  and  offered  to  him  the 
ticket  copied  into  the  case,  as  evidence  of  the  payment  of  his 
fiire,  and  of  his  right  to  be  carried  one  trip  to  Elmira,  by  the 
owners  of  the  cars.  The  ticket  was  not  mutilated,  and  the 
plaintiff  told  the  conductor  that  his  wife  had  purchased  it  at 
the  office,  and  that  it  had  not  been  used  by  any  one% 

It  also  appeared,  in  connection  with  this,  that  it  is  the  eas^ 
torn  on  the  New  York  and  Erie  rail  road^  for  the  conductor, 
when  the  ticket  is  first  shown,  to  tear  off  the  corner  represent* 
ing  the  division  of  the  road  on  which  it  is  first  presented. 
The  conductor  refused  to  receive  the  ticket,  on  the  ground  that 
it  was  dated  several  days  previous.  The  plaintiff  refused  to 
make  any  other  payment,  and  was  put  off.  The  ticket  thus 
offered  bore  date  the  19th  of  October,  1854,  and  it  was  admit- 
ted by  the  defendants  that  it  had  been  issued  by  the  author- 
ized agent  of  the  rail  road  company,  and  was  in  the  custom^ 
ary  form  of  tickets  sold  to  passengers  on  that  road.  It  was 
also  admitted  by  the  defendants,  that  at  the  date  of  the  ticket 
the  company  were  running  three  passenger  trains  daily  eaeh 
"Way,  over  their  road  between  Corning  and  Elmira.  The  judge 
Bonsuited  the  plaintiff,  on  the  ground  that  the  ticket  held  and 
presented  by  him  was  only  evidence  of  his  right  to  ride  in 
the  next  passenger  train,  going  from  Corning  to  Elmira,  after 
the  purchase  of  the  ticket ;  or,  at  all  events,  the  right  was  lim- 
ited to  the  day  on  which  the  ticket  bore  date,  and  the  ticket 
could  not  be  used  on  a  subsequent  day. 

The  case  is  not  embarrassed  by  any  evidence  of  the  custom 
of  the  company  or  the  conductors  of  the  trains,  and  turns 
-wholly  on  the  construction  to  be  given  to  the  ticket.  The  pos- 
session of  the  ticket  by  the  plaintiff,  was  prima  facie  evidence 
that  he  had  paid  the  regular  price  for  it,  and  of  his  right,  at  some 
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time,  to  be  be  transported  from  CoraiDg  to  Elmira  oa  soiM 
passenger  train ;  and  as  it  was  untnatilated^  the  presumption 
is,  that  it  had  never  been  used  for  that  purpose^  The  ticket, 
then,  in  the  plaintiff's  hands,  and  on  which  he  claimed  the  right 
to  ride  ^n  that  occasion,  was  evidence  of  the  agreement  or  un- 
dertaking of  the  corporation,  to  transport  him  to  Elmira  on  its 
passenger  cars,  for  a  consideration  by  him  paid.  And  the  pre- 
cise question  to  be  determined  is,  whether  upon  the  face  of  the 
ticket,  and  by  its  terms,  the  undertaking  was  to  carry  him  on 
any  passenger  train  on  which  they  could  conveniently  transport 
him,  and  which  he  might  choose  to  take,  at  any  time  subsequent 
to  the  purchase  of  such  ticket ;  or  whether  the  undertaking  was 
limited  to  some  particular  train,  or  within  some  definite  period  of 
time.  It  does  not  appear  at  what  time  the  ticket  was  pur- 
chased by  the  plaintiff,  though  the  presumption  I  suppose  is, 
that  it  was  purchased  at  some  time,  on  the  day  on  which  it  bears 
date,  but  not  at  at  any  particular  hour  of  the  day.  It  may  have 
been  purchased,  for  aught  we  can  know  or  presume,  for  this 
purpose,  before  either  of  the  three  trains  passed  eastward  on 
that  day,  or  after  they  had  all  passed.  The  words  which  are 
supposed  to  limit  the  undertaking  to  some  specific  train  of 
ca^s  or  period  of  time,  and  the  only  words  which  are  claimed 
to  have  that  effect,  are  ''  good  this  trip  only."  It  is  quite  appa- 
rent, I  think,  that  these  words  have  no  reference  to  any  par- 
ticular day  or  hour  whatever.  They  do  not  relate  to  time,  but 
to  a  journey.  "  This  tripJ^  What  trip  7  A  trip,  in  its  ordi- 
nary signification,  means  a  journey,  jaunt  or  excursion  by  some 
person ;  and  as  the  ticket  is  given  to  the  passenger  as  evidence 
of  his  right,  ''  this  trip,"  must  be  construed  to  mean  the  jouiney 
such  passenger  proposes  to  make,  and  does  not  become  opera- 
tive until  he  undertakes  it.  When  the  purchaser  commences 
his  trip,  and  becomes  a  passenger,  the  ticket  is  good  for  that 
trip  and  no  other ;  and  at  the  end  of  the  trip  the  conductor  has 
the  right  to  demand,  and  the  passenger  is  bound  to  surrender, 
the  ticket.  The  passenger  cannot  use  it  for  any  other  trip,  and 
has  no  longer  any  right  to  the  possession  of  it.  This  construo- 
tion  gives  full  effect  to  the  language,  and  works  no  injury  to 


OAYUGA-JUNE,  1867.  517 


Pier  V.  Finch. 


any  one.  A  construction  which  would  work  a  forfeiture  of  a 
right,  which  the  plaintiff  clearly  had,  for  a  valuable  considera- 
tion paid,  and  which  would  enable  the  corporation  to  retain  the 
consideration  without  performing  the  service,  ought  not,  it  seems 
to  me,  to  be  given  to  this  language,  if  it  is  fairly  and  reason- 
ably susceptible  of  any  other«  If  it  is  susceptible  of  two  in- 
terpretations, that  should  be  preferred  which  will  secure  and 
preserve  the  rights  of  both  parties^  according  to  all  canons  for 
the  interpretation  of  contracts.  But  I  am  unable  to  see  how 
this  language  can  be  construed  into  a  limitation  in  respect  to 
time.  If  time  was  intended,  it  would  have  been  ^'  good  this  day 
only,"  or  some  specified  number  of  hours  or  days ;  but  it  is  a 
trip,  and  not  a  time  which  is  mentioned.  It  is  equally  difficult, 
I  think,  to  apply  this  language  to  the  passage  of  any  par- 
ticular train  of  cars  over  the  road.  In  order  to  apply  it  to  the 
passage  of  a  particular  train,  it  is  necessary  to  presume  that  the 
ticket  was  purchased  and  delivered  to  the  plaintiff  when  the 
cars  were  present,  ready  to  start,  which  would  be  a  strained  and 
unwarranted  presumption.  And  if  it  had  been  intended  to  limit 
the  performance  of  the  undertaking  to  the  running  of  any  par- 
ticular train  of  cars,  the  more  appropriate  language  obviously 
would  have  been  "  good  the  next  train  only,"  or  some  other  train 
indicated  by  the  hour  of  its  expected  arrival  or  departure.  It 
will  be  seen,  I  think,  that  "  this  trip,"  from  Corning  to  Elmira, 
refers  much  more  naturally  and  properly  to  the  journey  of  the 
plaintiff,  from  one  point  to  the  other,  than  to  the  passage  of 
any  particular  train  of  cars  over  the  whole  road.  It  limits  the 
plaintiff's  right  of  passage  to  the  trip  which  he  commences 
and  undertakes  to  make,  under  the  contract,  and  his  right  to 
the  possession  of  the  ticket,  to  the  time  when  it  is  customary  to 
surrender  it  according  to  the  usages  on  that  road.  {See  The 
Northern  Rail  Road  Co,  v.  Pag'e,  22  Barb.  Rep,  130.)  The 
language  was  the  same  on  the  ticket  in  that  case.  It  was 
held  there,  that  the  defendant  was  bound  to  surrender  his 
ticket  when  demanded,  according  to  the  established  custom,  in 
exchange  for  the  conductor's  check,  or  pay  his  fare  to  the  con* 
dnctor.    And  this  was  upon  the  ground  that  if  the  defendant 
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tfas  permitted  to  retain  his  check,  it  would  be  evidence  of  his 
right  to  another  passage,  or  any  number  of  them,  on  some  fii- 
tare  occasion.  The  precise  point  here  presented  was  not  in- 
volved in  that  case,  but  the  reasoning  of  the  court  bears 
directly  upon  it.  It  was  not  pretended  on  that  occasion,  by 
the  conductor,  nor  is  it  here,  that  the  plaintiff  could  not  be 
transported  as  conveniently  by  the  corporation  on  that  train 
of  cars,  as  on  any  one  running  on  the  day  of  the  date  of  the 
ticket.  The  ground  taken,  and  on  which  the  plaintiff  was 
ejected,  was,  that  he  had  no  right  to  a  passage  on  that  train, 
which  had  been  purchased  and  paid  for  on  some  previous  day. 
And  this  was  the  ground  of  the  nonsuit.  This,  in  my  judg- 
ment, was  an  erroneous  interpretation  of  the  undertaking  of 
the  corporation,  as  evidenced  by  the  ticket.  The  ticket  prima 
facie,  was  evidence  of  the  plaintiff's  right  to  that  passage  or 
trip,  and  the  conductor  had  no  right  to  demand  fare  and  re- 
fuse the  ticket  when  offered.  It  follows  that  the  plaintiff  was 
put  off  from  the  train  wrongfully,  and  the  action  is  well  brought 
The  judgment  must  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event. 

[Cayuga  Oenbral  Tbbm,  June  1, 1857.    Johnson,  T,  R,  Strong  and 
Justices.] 


6^  ADi83d|     Burt,  receiver  of  the  Lake  Ontario,  Auburn  and  New  Tork 
Rail  Road  Company,  vs.  Hiram  S.  Farrar. 

A  rail  road  corporation  formed  ander  the  general  rail  rotd  act,  is  not 
and  does  not  become  a  legal  body,  until  all  the  requirements  of  the 
have  been  complied  with,  and  the  articles  filed  in  the  otBce  of  the  secretarj 
of  state. 

Until  this  has  been  done,  the  subscrlptioD  of  any  persoii  to  the  artidti  is  a  BHf% 
proposition  to  take  the  number  of  shares  specified,  of  the  capital  iiock  oC  th» 
corporation  thereafter  to  be  formed,  and  not  a  binding  promise  to  take  azMl 
pay. 
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Am  an  obllgatioD,  H  is  inchoate,  and  can  never  become  of  any  force  or  efBoct 

nnless  the  articles  are  filed  and  the  corporaUon  created. 
While  the  articles  remain  in  the  hands  of  a  subscriber,  before  being  filed,  he 

may  erase  his  subscription,  entirely,  or  modify  it  as  he  sees  fit. 

MOTION  for  a  new  trial,  on  a  bill  of  exceptions.  The  action 
was  broaght  to  recorer  the  balance  remaining  unpaid  on 
a  subscription  by  the  defendant,  for  twenty  shares  of  the  capital 
stock  of  the  Lake  Ontario,  Auburn  and  New  York  Rail  Road 
Company.  The  subscription  was  to  the  original  articles  of 
association.  The  defendant,  and  seven  other  individuals,  agreed 
between  themselves  to  subscribe  the  articles  of  association  for 
twenty  shares,  each,  and  all  made  such  subscription.  The 
shares  were  $50  each.  After  the  articles  were  thus  subscribed, 
they  were  put  into  the  defendant's  hands  to  enable  him  to  obtain 
other  subscribers.  While  the  articles  were  in  his  hands,  he  so- 
licited and  obtained  subscriptions  from  some  60  or  70  other  in- 
dividuals, and  before  delivering  them  up  to  be  filed,  altered  his 
own  subscription  from  twenty  shares  to  two  shares.  The  alter- 
ation was  not  discovered  until  after  the  articles  of  association 
were  filed.  The  defendant  paid  to  the  treasurer  $100,  which 
was  ten  per  cent  on  the  original  subscription,  and  the  full 
amount  of  two  shares.  After  the  alteration,  and  the  payment 
of  the  $100  the  articles  were  filed,  according  to  law,  and  the 
corporation  duly  created. 

The  justice  at  the  circuit,  after  the  plaintiff's  counsel  had 
stated  the  foregoing  facts,  in  his  opening,  nonsuited  the  plain- 
tiff, who  excepted  to  the  decision  and  moved  for  a  new  trial  on 
a  bill  of  exceptions. 

Oeo.  Rathbun,  for  the  plaintiff. 

W.  T.  Wordetif  for  the  defendant. 

By  the  Catirt^  Johnson,  J.  The  object  of  signing  the  arti- 
cles by  all  the  associates,  doubtless,  was  to  effect  the  formation 
of  a  rail  road  corporation.  But  the  corporation  was  not  formed, 
and  did  not  become  a  legal  body  until  all  the  requirements  of 
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the  Btatnte  had  been  complied  ^rith,  and  the  articles  filed  in  the 
ofiSce  of  the  secretary  of  state. 

Until  all  this  was  done,  the  subscription  of  any  subscriber 
to  the  articles  was,  I  think,  a  mere  proposition  to  take  the  num- 
ber of  shares  indicated  by  the  subscription,  of  the  capital  stock 
of  the  corporation  thereafter  to  be  formed,  and  not  a  binding 
promise  to  take  and  pay.  As  an  obligation,  it  was  inchoate, 
and  could  never  become  of  any  force  or  effect  unless  the  arti- 
cles were  filed  and  the  corporation  created. 

While  the  articles  remained  in  the  hands  of  the  subscribers, 
or  either  of  them,  I  see  no  reason  why  the  defendant  might  not 
erase  it  altogether,  or  modify  it  as  he  saw  fit.  He  may  have 
acted  in  bad  faith  with  his  associates,  but  that  is  not  the  ques- 
tion here.  A  party  may  always  withdraw  or  modify  a  propo- 
sition to  enter  into  any  obligation  or  relation,  before  it  has  been 
accepted  by  the  other  party.  When  the  corporation  was  cre> 
ated  the  defendant's  subscription  took  effect  and  became  bind- 
ing, and  not  before.  And  the  defendant  then  became  the  owner 
of  the  shares  he  had  agreed  to  take.  This  was  determined  by 
the  articles  as  they  stood  at  the  time  of  filing.  It  is  clear,  I 
think,  that  the  defendant,  when  the  corporation  came  into  being, 
could  only  have  claimed  two  shares  of  the  capital  stock,  and 
I  do  not  see  how  the  board  of  directors  could  have  awarded  him 
any  greater  number,  without  a  new  subscription.  This  being 
so,  it  must  follow  that  the  action  cannot  be  maintained  to  re- 
cover the  amount  of  the  eighteen  shares. 

The  obligations  between  the  corporation  and  the  subscribers 
to  the  stock  are  mutual,  and  the  corporation  cannot  collect  for 
shares  which  the  defendant  had  no  right  to  claim,  and  which  it 
had  no  power  to  award  and  deliver  to  him. 

The  nonsuit  was  therefore  right,  and  a  new  trial  must  be 
denied. 

[Oatuqa  Oenbral  Term,  Judo  1, 1867.  JohnMon^  T,  R.  Strong  and  SmUh, 
Jostices.] 


OAtUGA-JUNE,  1867.  52 1 


The  People,  ex  rel  Uriel  M.  Rhoades  and  Sophia  Bhoades, 
t?*.  George  Humphreys,  county  judge  of  Cayuga  county. 

The  genera]  doctrine  that  the  right  of  a  father  to  the  cnstody  of  his  minor  chil- 
dren is  paramount  to  that  of  the  mother,  is  well  settled. 

He  may  forieit  that  right  hy  misconduct,  or  lose  it  hy  disqualification,  and  it  may 
be  suspended  by  reason  of  the  tender  age  of  the  child  and  its  welflure  requiring 
that  it  be  with  the  mother.  But  a  strong  case  must  exist,  to  warrant  the  de- 
priving him  of  this  right,  even  for  a  limited  period. 

Where  the  wife  has  separated  from  her  husband  without  any  sufficient  excuse, 
she  ought  not  to  have  the  custody  of  hef  cliild,  unless  the  health  and  present 
condition  of  the  child  imperatively  require  it. 

The  revised  statutes  (2  R.  S.  148,  149,  %  1,  2)  do  not  confer  upon  county 
judges  any  authority  to  entertain  proceedings  by  habeas  corpus,  in  behalf  of 
a  wife,  living  in  a  state  of  separation  from  her  husband,  respecting  the  custody 
of  a  minor  child.  The  supreme  court  alone — not  a  justice  of  that  court  nor  a 
county  judge — ^is  invested  with  the  power  given  by  those  sections. 

Nor  does  the  86th  section  of  2  R.  S,  575,  which  declares  that  the  several  provi»* 
ions  contained  in  the  title  relating  to  writs  of  habeas  corpus  shall  be  construed 
to  apply,  BO  far  as  they  may  be  applicable,  and  except  when  otherwise  pro- 
vided, to  every  writ  of  habeas  coi-pus  authorized  to  be  issued  by  any  statute 
of  this  state,  extend  the  power  specially  granted  to  the  supreme  court  by 
2  R.  S.  148,  (^  1,  2,  to  the  county  judge. 

Under  the  provisions  of  the  revised  statutes  authorizing  the  removal  of  proceed^ 
ings  had  before  any  officer  into  the  supreme  court  by  certtortiri,  (2  R.  S, 
568,  ^  69,)  the  court  has  authority  to  examine  and  correct  any  erroneous  de- 
cision of  the  officer  upon  a  question  of  law. 

CERTIORARI,  to  remove  proceedings  had  before  the  county 
judge  of  Cayuga  county,  upon  habeas  corpus.  The  habeas 
carpus  was  sued  out  by  Azubah  Rhoades,  for  the  purpose  of 
having  the  custody  of  her  infant  child  delivered  to  her.  The 
child  was  less  than  six  months  old.  and  had  been  taken  from  the 
mother  by  its  father,  Uriel  M.  Rhoades,  and  put  in  charge  of  bis 
mother,  3ophia  Rhoades.  The  county  judge  ordered  and  de- 
creed that  the  child  be  delivered  over  to  its  mother. 

W.  T.  Warden,  for  the  relators. 

D.  Wright,  for  the  defendant. 

By  the  Caurt,  T.  R.  Strong,  J.    The  marriage  between 
Azubah  Rhoades  and  Uriel  M.  Rhoades  took  place  in  January, 
Vol.  XXIV.  66 
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1853 ;  sad  they  lived  together  as  husband  and  wife  until  ike 
Ist  day  of  April,  1856,  when  the  wife,  without  the  oonsent  of 
her  husband,  separated  from  him,  and  has  since  resided  with 
her  parents.  A  female  child  of  the  marriage  was  bom  on  the 
12th  day  of  October,  1855,  which  was,  on  Che  separation,  taken 
by  the  husband  to  the  house  of  his  parents,  and  placed  in  the 
care  of  his  mother.  On  the  4th  day  of  April,  1856,  the  wifis 
presented  her  petition  to  the  county  judge  of  Cayuga  county, 
for  a  writ  of  habeas  corpus  to  obtain  the  custody  of  the  child, 
and  thereupon  such  a  writ  was  allowed  by  the  county  judge, 
upon  which  the  husband^  and  his  mother,  to  whom  the  writ  was 
issued,  came  before  the  judge  and  made  return  to  the  writ,  to 
which  the  wife  replied,  denying  several  matters  stated  in  the 
return.  After  a  hearing  before  the  judge,  in  which  several  irit- 
nesses  were  examined  on  each  side,  it  was  adjudged  and  directed 
that  the  wife  was  entitled  to  the  custody  of  the  child,  and  that 
it  be  delivered  to  ^er.  This  decision  it  is  now  sought  to  have 
reversed. 

The  evidence  in  the  case  satisfactorily  establishes,  that  the 
wife  had  no  justifiable  cause  for  leaving  her  husband.  His  con- 
duct towards  her  has  been  far  from  uniformly  correct ;  he  has 
been  wanting  in  respectful  and  kind  attentions  to  her,  and  has 
often  used  harsh,  profane  and  vituperative  expressions  to  her, 
and  to  others  concerning  her,  but  he  has  been  guilty  of  no  such 
misconduct  as  would  justify  the  wife  in  a  separation.  The  ex- 
pressions referred  to  have  been  made  in  ebullitions  of  passion, 
and  have  always  been  mere  general  angry  remarks  and  charges, 
not  imputing  any  specific  wrong.  There  is  no  proof  or  pre- 
tense that  he  has  used  or  threatened  any  violence  to  her  person, 
or  failed  to  provide  for  his  family  in  a  suitable  manner,  or  that 
it  would  be  unsafe  for  her  to  cohabit  with  him.  A  complunt 
by  the  wife  for  a  separation  or  limited  divorce  could  not^  upon 
the  facts  disclosed,  stand  a  moment. 

It  is  apparent  from  the  case  that  the  wife  has  furnished  stnmg 
provocation  for  the  misconduct  of  the  husband.  Her  treatment 
of  him  appears  to  have  been  very  annoying  and  calculated  to 
test  severely  his  patience.    She  has  often  been  disrespectful 
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snd  nnkind  towards  him,  and  in  an  angry,  violent  and  nnbeoom^ 
ing  manner,  made  serions  accusations  against  him ;  and  on  one 
occasion  she  gave  him  a  blow  with  her  hand.  It  is  not  too 
much  to  saj,  that  her  conduct  in  the  marriage  relation  has  been 
at  least  equally  blamable  with  that  of  her  hnsband.  Both  have, 
much  to  their  discomfort  and  discredit^  too  readily  allowed  them- 
selves to  engage  in  family  jars,  and  reproaches  of  each  other, 
which  have  been  quite  frequent,  and  some  of  the  legitimate 
firuits  are  experienced  in  the  separation  which  has  occurred,  and 
in  this  litigatiom 

Regarding  the  wife  as  having  separated  firom  her  husband 
without  any  sufficient  excuse,  she  ought  not  to  have  the  custody 
of  the  child,  unless  the  health  and  present  condition  of  the  child 
imperatively  require  it.  Public  policy,  the  sacredness  of  the 
marriage  relation,  and  good  morals,  dictate  that  the  motive  to  a 
return  to  her  duty  by  the  wife,  arising  from  the  possession  of 
the  child  by  the  husband,  should  not  be  removed,  unless  such  a 
necessity  exists. 

The  general  doctrine,  that  the  right  of  a  father  to  the  custody 
of  his  minor  children  is  paramount  to  that  of  the  mother,  is  well 
settled.  He  may  forfeit  it  by  misconduct,  or  lose  it  by  disqual- 
ification, and  it  may  be  suspended  by  reason  of  the  tender  age 
of  the  child,  and  its  welfare  requiring  that  it  be  with  the  mother. 
A  strong  case  must  exist,  to  warrant  the  depriving  him  of  this 
right,  even  for  a  limited  period.  These  views  will  be  found 
fiilly  supported  in  The  People  v.  Mercdn^  (3  EEU^  399,  and  the 
cases  there  cited.) 

The  only  difficulty,  if  any,  in  the  present  case,  in  regard  to 
the  right  of  the  father  to  retain  the  child,  arises  from  the  child 
being  of  tender  age,  and  deriving  its  sustenance,  in  part,  from 
the  breasts  of  the  mother.  But  upon  the  evidence,  I  think  these 
circumstances  form  no  obstacle  to  the  father's  right.  The 
mother  had  not  sufficient  milk  for  the  child ;  it  was,  in  part,  sus- 
tained by  feeding ;  it  was  placed  by  the  father  with  a  competent 
person ;  and  down  to  the  hearing  on  the  habeas  corpus,  some 
ten  days  after  the  separation,  had  been  doing  well  and  growing 


524  OASES  IN  THE  SUPREME  COURT. 

The  People  v.  Humphreys. 

fleshy ;  and  besides,  the  husband  was  willing  at  any  time,  on 
the  wife  returning  to  him,  to  provide  for  her,  and  allow  her  the 
care  of  the  child. 

I  think  therefore,  on  the  undisputed  facts  of  the  case,  that 
the  father  had  the  legal  right  to  the  custody  of  the  child,  and 
that  the  county  judge  erred  as  to  the  law  of  the  case  in  award- 
ing the  custody  to  the  mother. 

So  far  as  the  proceedings  before  the  county  judge,  and  his 
decision,  are  sought  to  be  sustained  under  sections  one  and  two 
of  the  2  R.  S.  148, 9,  I  am  of  opinion  that  the  sections  were  in- 
applicable to  that  officer,  and  did  not  confer  on  him  any  author- 
ity. By  i  1,  ^'  When  any  husband  and  wife  shall  live  in  a  state 
of  separation,  without  being  divorced,  and  shall  have  any  minor 
child  of  the  marriage,  the  wife,  if  she  be  an  inhabitant  of  this 
state,  may  apply  to  the  supreme  court  for  a  habeas  corpus  to 
have  such  minor  child  brought  before  it.  §  2.  On  the  return 
to  such  writ,  the  court,  on  due  consideration,  may  award  the 
charge  and  custody  of  the  child,  so  brought  before  it,  to  the 
mother,  for  such  time,  under  such  regulations  and  restrictions, 
and  with  such  provisions  and  directions  as  the  case  may  require." 
The  supreme  court  alone — not  a  justice  of  that  court,  or  a  county 
judge — is  invested  with  the  authority  given  by  those  sections. 

The  86th  section  of  2  R.  S.  575,  in  regard  to  the  applioati(Hi 
of  the  title  relating  to  writs  of  habeas  corpus,  that  "  the  several 
provisions  contained  in  this  title  shall  be  construed  to  apply,  so 
far  as  they  may  be  applicable,  and  except  when  otherwise  pro- 
vided, to  every  writ  of  habeas  corpus  authorized  to  be  issued  by 
any  statute  of  this  state,"  does  not  extend  the  power  specially 
granted  to  the  supreme  court  by  the  above  recited  sections,  to 
the  county  judge.  There  is  nothing  in  the  said  title,  in  regard 
to  the  power  to  issue  the  writ,  which  may  be  applied  to  the  case 
provided  for  by  those  sections,  inasmuch  as  the  sections  give 
the  power  to  the  supreme  court  exclusively. 

Under  the  provisions  of  tho  revised  statutes,  (2  R.  S.  563, 
i  69,)  authorizing  the  removal  of  the  proceedings  into  this  court 
by  certiorari,  the  court  has  authority  to  examine  and  correet 
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any  erroneons  decision  of  tlie  officer,  upon  a  question  of  law. 
{Morewood  v.  Hollister,  2  Seldeiu  309.) . 

My  conclusion  is  that  the  decision  of  the  county  judge  should 
be  reyersed,  and  the  proceedings  before  him  dismissed. 

[Catuqa  General  Term,  Judo  1, 1857.    Johnson^  T.  R.  Strong  and  Smith, 
JusUoes.] 


House  vs.  Burr  and  Spencer. 

A  lease  was  executed  for  a  term  commencing  the  let  day  of  July,  1868,  and 
ending  the  Ist  day  of  July,  1856,  "  with  the  pririlege  of  two  years  more,  if 
desired,"  one  month  before  the  expiration  of  the  period  specified}  at  a  certain 
yearly  rent,  to  be  paid  monthly  during  the  term,  with  a  clause  expressing  that 
the  lessees  had  hired  and  taken  the  premises  "  for  the  term  and  at  the  rent 
aforesaid,"  and  that  they  agreed  to  pay  the  rent. 

Bdd  that  it  was  not  contemplated  by  the  parties  that  in  case  the  lessees 
should  desire  the  premises  for  the  additional  two  years,  a  new  lease  should 
be  made,  embracing  the  further  time ;  but  that  it  was  intended  the  present 
lease,  on  notice  being  given,  should  cover  the  whole  period.  And  that  the 
agreement  to  pay  rent  was  co-extensive  with  the  entire  term  of  the  lease, 
not  only  as  it  was  originally  fixed,  but  as  it  should  be  extended  according 
to  the  provisions  of  tho  lease. 

And  the  lessees  having,  more  than  a  month  prior  to  the  1st  of  April,  1855,  by 
writing  on  the  back  of  the  lease,  assigned  the  same  to  other  persons,  aAei* 
informing  the  lessor's  agent  that  the  assignees  wanted  the  premises  for  tho 
additional  term,  and  obtaining  his  consent ;  it  was  further  heldy  that  this 
was  a  sufficient  notice  to  effect  the  extension  of  the  lease  provided  for. 

Hdd  dlsOf  that  the  lessees  were  liable  for  the  rent  for  the  month  of  April,  1855, 
notwithstanding  their  assignment  of  the  lease ;  and  that  the  consent  of  tho 
lessor's  agent  to  the  assignment,  did  not  discharge  them  from  that  liability. 

Held  further f  that  the  transaction  did  not  amount  to  a  surrender  of  the  lease, 
by  the  lessees,  and  the  giving  of  a  new  lease  to  the  assignees. 

APPEAL  from  a  judgment  of  the  Monroe  county  court.  The 
action  was  commenced  before  a  justice  of  the  peace,  and 
was  brought  to  recover  rent  claimed  to  be  due  upon  a  lease. 
The  justice  rendered  a  judgment  in  favor  of  the  defendant; 
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which  was  affirmed,  on  appeal  to  the  county  court    From  Ae 
latter  judgment  the  plaintiff  appealed  to  this  court. 

A.  Laihr&p,  for  the  appellant. 

J.  N.  Pameroy^  for  the  respondents. 

By  the  Court,  T.  R.  Strong,  J.  The  lease  in  this  case 
was  for  a  term  commencing  the  Ist  day  of  July,  1853,  and  end- 
ing the  Ist  day  of  July,  1855,  "with  the  privilege  of  two  yean 
more,  if  desired"  one  month  before  the  expiration  of  the  period 
specified,  at  a  certain  yearly  rent,  to  be  paid  monthly  during 
the  term,  with  a  clause  expressing  that  the  lessees,  the  de- 
fendants, had  hired  and  taken  the  premises  "  for  the  term  and 
at  the  rent  aforesaid,"  and  that  they  agreed  to  pay  the  rent 
It  is  apparent  from  the  phraseology  employed,  that  it  was  not 
contemplated,  in  case  the  lessees  should  desire  the  premises  for 
the  additional  two  years,  that  a  new  lease  should  be  made,  em- 
bracing the  further  time,  but  that  it  was  intended  the  present 
lease,  on  notice  of  such  desire  by  the  time  prescribed  being 
*  given,  should  cover  the  whole  period.  The  term  of  this  lease 
might,  at  the  election  of  the  lessees,  and  upon  such  notice,  be 
extended  two  years.  The  agreement  to  pay  rent  was  for  the 
term,  and  was  co-extensive  with  the  entire  term  of  the  lease, 
not  only  as  it  was  originally  fixed,  but  as  it  should  be  extend- 
ed according  to  the  provisions  of  the  lease. 

The  defendants,  by  writing  on  the  back  of  the  lease,  assign- 
ed the  same  to  other  persons,  after  informing  the  agent  of  the 
plaintiff,  that  the  assignees  wanted,  and  obtaining  the  consent 
of  the  agent  to  the  assignees  having,  the  premises  for  the  ad- 
ditional time.  This  was  more  than  a  month  prior  to  the  Ist 
day  of  April,  1855 ;  and  this  information  from  the  defendants 
to  the  agent,  with  the  consent  given  by  him,  was,  without  any- 
thing further,  a  sufficient  notice  to  effect  the  extension  of  the 
lease  provided  for.  The  defendants  could  not  have  more  clearly 
made  known  to  the  agent  their  desire  for  such  extension, 
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than  iras  done  by  telling  him  it  was  desired,  and  procuring 
his  consent  to  it< 

Upon  this  notice  being  given,  and  the  lease  being  thereby 
extended  two  years,  the  lease  became  the  same  in  legal  effect 
as  if  the  term,  and  the  covenant  to  pay  rent,  had  originally,  in 
express  words,  embraced  the  two  years,  as  well  as  the  other 
portions  of  the  time.  It  was  a  lease  of  the  premises  to  the  Ist 
day  of  April,  1857,  inclusive,  with  an  agreement  by  the  lessee 
to  pay  the  rent  to  that  time. 

There  being,  then,  an  express  agreement  by  the  defendants 
to  pay  the  rent,  they  are  liable  upon  it  for  the  rent  in  question 
which  is  unpaid,  being  for  the  month  of  April,  1855,  notwith- 
standing their  assignment  of  the  lease ;  unless  they  have  in 
some  way  been  discharged  from  the  agreement.  The  consent 
of  the  plaintiff's  agent  to  the  assignment  was  not  such  a  dis- 
charge. It  was  probably  supposed  to  be  necessary,  and  was 
obtained,  on  account  of  the  provision  against  underletting.  It 
was  a  simple  permission,  and  did  not  impair  or  affect,  in  any 
way,  the  plaintiff's  claim  for  rent  on  the  express  agreement. 
I  see  no  ground  for  the  position  of  the  county  court,  that  there 
was  a  surrender  of  the  lease  and  a  new  lease  executed  to  the 
assignees.  The  defendants  sold  their  interest  in  the  lease  to 
their  assignees ;  they  did  not  relinquish  it  to  the  plaintiff;  and 
the  assignees  claimed  and  held  the  premises  subsequently 
as  assignees,  by  virtue  of  the  assignment ;  not  under  any  new 
agreement.  There  was  clearly  no  surrender  in  fact,  as  the 
lease  was  formally  assigned,  and  the  plaintiff  consented  to  it ; 
and  there  is  no  evidence  to  warrant  the  idea  of  a  surrender  in 
law.  A  surrender  in  law  arises  from  acts  of  the  parties  incon- 
sistent with  the  continuance  of  the  lease,  warranting  the  pre- 
sumption of  a  surrender.  The  only  circumstances  in  support 
of  that  view,  beyond  the  assignment,  consent  thereto,  and  subse- 
quent change  of  possession,  which  take  place  in  every  case  of  a 
valid  assignment  of  a  lease  where  an  assignment  is  prohibited 
without  consent,  is  the  making  out  of  a  bill  for  part  of  a  year's  rent 
to  the  assignees,  and  receiving  the  amount  from  them.  That 
is  not  necessarily  inconsistent  with  regarding  the  lease  in  force, 
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and  in  the  absence  of  other  circumstances  than  exist  in  this 
case,  is  entitled  to  no  force. 

Upon  the  presumption  of  a  surrender,  there  being  no  pre- 
tense of  a  written  lease  from  the  plaintiff  to  the  assignees,  the  in- 
tentions of  the  parties  in  respect  to  securing  to  the  assignees  the 
premises  for  the  extended  term,  would  have  failed  of  effect,  as 
a  verbal  lease  for  more  than  one  year  is  invalid. 

I  think  the  judgment  of  the  justice  and  that  of  the  county 
court,  are  erroneous,  and  should  be  reversed. 

Cayuga  Grneral  Term,  June  1,  1857.  Johnson^  T.  R.  Strong  and  Smitkf 
Justices.] 


Bowman  vs.  Eaton. 

Where  the  cause  of  action  alleged  in  a  complaint,  is  one  accruing  to  the  pUinUff 
by  the  unlawful  conversion  of  property  when  he  was  the  owner  of  it,  and  not 
one  which  accrued  to  a  former  owner  of  the  property,  by  a  conversion  during 
his  ownership,  and  which  has  been  assigned  to  the  plaintiff,  the  plaintiff  can- 
not avail  himself  of  a  conversion  by  the  defendant  while  another  person  vai 
the  owner,  and  before  the  sale  of  the  property  by  him  to  the  plaintiff. 

A  refusal  to  comply  with  a  demand  is  only  evidence  of  a  conversion  where  an 
ability,  at  the  time,  to  comply  with  it,  is  proved. 

A  demand  of  property  after  the  sale  thereof  to  the  plaintiff  by  the  former  owner, 
and  the  disclaimer,  by  the  person  of  whom  the  demand  is  made,  of  any 
knowledge  of  the  property,  and  his  omission  to  deliver  it,  it  having  been  pre- 
viously lost  or  stolen,  and  he  not  having  possession  thereof  at  the  time,  b  sot 
CTidcnce  of  a  conversion. 

APPEAL  from  a  judgment  of  the  county  court  of  Monroe 
county.  The  action  was  originally  commenced  before  a 
justice  of  the  peace.  The  plaintiff  complained  against  the  de- 
fendant, for  the  trover  and  conversion  of  a  trunk  or  valise  and 
its  contents,  consisting  of  a  quantity  of  gold  and  silver  watches 
and  chains,  various  kinds  of  jewelry,  clothing  and  other  val- 
uables, of  the  value  of  $100,  the  property  of  the  plaintiff. 
The  defendant  denied  the  complaint  and  each  and  every  alle- 
gation therein. 
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On  the  trial,  the  following  facts  appeared.  In  the  month  of 
September,  1855)  Elias  T.  Wakefield,  the  plaintiff's  assignor, 
on  his  way  to  Sackett's  Harbor,  got  off  the  oars  at  Charlotte, 
about  8  o'clock  in  the  evening,  purposing  to  take  the  steam  boat 
down  Lake  Ontario  which  was  expected  there  the  same  night. 
He  had  with  him  some  trunks,  and  also  a  valise  containing, 
besides  some  clothing,  500  or  $600  worth  of  watches  and 
jewelry.  The  defendant  kept  a  warehouse  at  the  mouth  of  the 
Genesee  river,  for  the  storage  of  merchandise.  The  cars  came 
up  on  one  side  of  it,  and  the  steam  boats  on  the  other.  Passen- 
gers and  baggage  passed  from  the  cars  through  the  warehouse  to 
the  boats ;  and,  to  facilitate  the  transit,  the  defendant,  for  his  own 
convenience,  and  that  of  passengers,  put  up  inside  his  warehouse, 
two  signs,  to  designate  the  places  for  the  deposit  of  baggage,  des- 
tined for  the  boats  up  and  down  the  lake.  The  defendant  had 
a  number  of  hands  employed  about  the  storehouse,  in  various 
capacities.  It  was  the  business  of  one  of  them,  Newcomb,  to 
see  to  the  baggage,  as  it  passed  from  the  cars  to  the  steam  boats. 
No  one  else  had  any  thing  to  do  with  that  business,  except  by 
his  direction.  Joshua  Peet  acted  as  porter  under  him.  The 
defendant  made  no  charge  for  the  storage  of  baggage ;  but  if 
a  package  was  given  in  his  special  charge,  and  the  person  leav- 
ing it  was  disposed  to  give  a  quarter  dollar,  the  witness.  New- 
comb,  took  it.  On  the  evening  in  question,  when  his  baggage 
came  out  of  the  cars,  Wakefield  asked  some  one  whom  he  called 
the  clerk,  at  the  defendant's  storehouse,  what  he,  Wakefield, 
could  do  with  it.  The  clerk  inquired  where  he  was  going.  He 
said  to  Sacketf  s  Harbor,  and  showed  him  the  baggage.  The  clerk 
called  a  man  and  told  him  to  take  care  of  it,  and  carry  it  in  ; 
and  the  man  went  to  carry  it  in.  It  was  put,  with  Wakefield's 
knowledge  and  assent,  under  the  sign,  labeled  "  Sackett's  Har- 
bor," or  "  down  baggage ;"  one  of  the  storehouse-men  telling 
him  that  was  the  place  where  they  put  the  baggage  for  Sackett's 
Harbor.  Soon  after  it  was  carried  in,  Wakefield,  in  passing  to 
another  part  of  the  storehouse,  saw  the  baggage  in  its  place — 
the  valise  on  top  of  the  trunks.    Or,  according  to  Mattison, 
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another  witness  for  the  plaintiff,  Wakefield,  at  the  time,  claimed 
he  had  placed  the  valise  with  the  rest  of  the  baggage.  Wake- 
field testified  he  thought  Joshna  Peet  carried  the  things  in. 
The  valise  was  not  put  in  Newcomb's  charge,  nor  in  that  of 
any  one  authorized  to  receive  it.  Newcomb  directed  Peet  not 
to  carry  Wakefield's  things  in.  He  carried  the  trunks  in,  not- 
withstanding, but  saw  no  valise.  Half  an  hour  after  seeing  the 
valise  on  the  trunks,  Wakefield  discovered  it  was  missing.  He 
applied  to  the  man  he  calls  the  clerk,  who  called  the  man  that 
carried  it  in,  and  inquired  after  it  and  looked  around  for  it 
Wakefield  then  informed  him  what  the  valise  contained.  The 
defendant,  personally,  did  not  see  the  valise  and  had  nothing  to 
do  with  it ;  nor  had  he  known  any  thing  about  it,  till  after 
Wakefield  claimed  it  was  lost.  He  then  came  out  of  his  office, 
and  inquired  of  Wakefield  if  he  had  a  valise,  to  whom  he  gave 
it,  and  who  brought  it  in.  Wakefield  said  he  had  one  ;  that  he 
had  seen  it  on  the  trunks  with  the  other  baggage,  but  failed  to 
point  out  the  man  to  whom  he  gave  it.  The  employees  about 
the  storehouse  were  all  called  up  and  questioned,  but  they  de- 
nied any  knowledge  of  it  except  one,  who  thought  he  had  seen 
such  a  valise  on  a  trunk  or  box,  but  did  not  know  what  had  be- 
come of  it.  The  storehouse  was  searched,  but  it  could  not  be 
found.  Wakefield  sold  his  claim  to  the  plaintiff,  about  four 
months  before  the  commencement  of  this  suit  which  was  No- 
vember, 27,  1855.  After  the  summons  was  issued,  and  before 
serving  it,  the  constable,  Dow,  assuming  to  act  for  the  plaintiff, 
demanded  the  valise  and  contents  of  the  defendant,  who  said 
he  knew  nothing  about  it 

The  justice  rendered  judgment  in  favor  of  the  plaintiff  for 
$100  damages,  besides  costs,  and  the  defendant  appealed  to  the 
county  court.  That  court  affirmed  the  judgment  of  the  justice, 
and  the  defendant  appealed  to  this  court 

Jerome  Puller,  for  the  appellant 

Wm.  H,  Bowman,  for  the  respondent 
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By  the  Court,  T.  R.  Strong,  J.  The  first  count  in  the 
complaint  states  that  the  plaintiff  was  the  owner,  and  entitled 
to  the  possession,  of  the  property  in  question  ;  that  the  prop- 
erty came  into  the  possession  of  the  defendant ;  and  that  he 
wrongfully  converted  it  to  his  own  use,  and  although  often  re- 
quested to  do  so,  has  neglected  and  refused  to  deliver  the  same 
to  the  plaintiff. 

The  second  count  states  that  one  Wakefield  was  the  owner 
of  the  property,  and  delivered  it  to  the  defendant,  who  received 
the  same  to  be  safely  kept  and  cared  for ;  that  while  the  prop- 
erty was  in  the  defendant's  possession,  it  was  sold  and  trans- 
ferred to  the  plaintiff,  of  which  the  defendant  had  notice ; 
and  that  afterwards,  the  defendant  wrongfully  disposed  of  and 
converted  the  same  to  his  own  use,  and  he  neglected  and 
refused  to  deliver  the  same  to  the  plaintiff,  although  often  re- 
quested. 

The  cause  of  action  in  each  count,  is  one  accruing  to  the 
plaintiff,  by  the  unlawful  conversion  of  the  property  when  the 
plaintiff  was  the  owner  of  it — not  one  which  accrued  to  a  former 
owner  of  the  property,  by  a  conversion  during  his  ownership, 
and  which  has  been  assigned  to  the  plaintiff. 

On  the  trial,  evidence  was  given  on  the  part  of  the  plaintiff 
tending  to  prove  that  Wakefield,  when  he  owned  the  property, 
placed  it  in  the  possession  and  care  of  the  defendant,  and  that 
about  half  an  hour  afterwards,  on  Wakefield  calling  upon  the 
defendant  for  it,  it  could  not  be  found,  and  was  not  therefore 
delivered  to  him ;  and  that  afterwards,  Wakefield  sold  his 
claim  against  the  defendant  in  respect  to  the  property,  to  the 
plaintiff.  And  it  was  admitted  by  the  defendant  that  when  the 
constable  went  to  serve  the  summons  in  this  action,  before  serv- 
ing it,  he  demanded  the  property  of  the  defendant  for  the 
plaintiff,  and  the  defendant  said  he  knew  nothing  about  it,  and 
did  not  deliver  it.  On  the  part  of  the  defendant,  considerable 
evidence  was  given  tending  to  disprove  the  receiving  the  prop- 
erty, and  assuming  the  care  of  it,  by  the  defendant. 

Taking  the  facts  to  be  according  to  the  plaintiff's  evidence, 
I  am  satisfied  he  is  not  entitled  to  recover.    If  there  has  been 
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any  conversion  of  the  property  by  the  defendant,  it  took  place 
Trhile  Wakefield  was  the  owner  of  it,  on  the  same  day  the  de- 
fendant received  it,  and  some  time  before  the  sale  by  Wakefield 
to  the  plaintifil  Of  such  a  conversion,  the  plaintiff  cannot 
avail  himself  under  the  complaint,  not  having  alleged  it,  and 
the  assignment  of  it  to  him.  There  is  no  evidence  of  a  con- 
version subsequently.  The  demand  of  the  property  of  the 
defendant,  after  the  sale  to  the  plaintiff,  and  the  disclaimer  of 
the  defendant  of  any  knowledge  of,  and  his  omission  to  deliver 
the  property,  it  having  been  previously  lost  or  stolen,  and  he 
not  having  possession  of  the  property  at  the  time,  was  not  evi- 
dence of  a  conversion.  A  refusal  to  comply  with  a  demand  is 
only  evidence  of  a  conversion  where  an  ability  at  the  time  to 
comply  with  it  is  proved.  {Hawkins  v.  Hoffman,  G  HiUy  586.) 
There  is  no  pretense,  or  ground  for  pretending,  that  the  defend- 
ant, at  the  time  of  the  demand,  had  possession  of  the  property. 

If  there  was  no  proof  of  the  loss,  or  larceny,  of  the  prop- 
erty, before  the  purchase  by  the  plainti£^  the  answer  which  the 
defendant  made  to  the  demand,  connected  with  the  fact  that  the 
property  had  been  delivered  to  the  defendant,  might,  perhaps, 
warrant  the  finding  of  a  conversion.  A  denial  of  knowing  any 
thing  about  it,  with  proof  of  the  delivery  to  him,  might  war- 
rant the  inference  of  a  present  possession,  and  having  the 
possession,  a  refusal  to  deliver  would  prove  a  conversion. 
{Bush  V.  Miller,  13  Barb.  481.)  But  the  proof  wholly  repels 
such  an  inference,  and  disproves  the  possession  of  the  property 
by  the  defendant  at  the  time  of  the  demand. 

The  judgment  of  the  county  court  and  that  of  the  justice 
must  be  reversed. 

[Catuoa  General  Term,  Jane  1, 1867.  JoKnton,  T.  R,  Strang  and  SmUk, 
Joitices.] 
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Prima  facie,  a  person  reoeiving  money  is  entitled  to  it,  and  doei  not  become  a 
debtor  to  the  person  delivering  it.  Some  evidenoe  In  explanation  of  the 
transaction  is  necessary  to  establish  a  liability  by  the  receipt  of  the  money. 

Hence,  a  bank  in  the  city  to  which  a  package  of  money  is  sent  by  bankers  in  the 
country,  by  express,  being  considered  the  owner  of  the  money,  may  authorize 
the  same  to  be  delivered  at  the  office  of  the  express  company,  or  at  any  other 
place,  in  the  city,  to  any  person  it  may  select ;  and  the  express  company,  on 
making  saeh  a  delivery,  will  be  discharged  of  their  obligation  in  respect  to 
the  delivery;  whether  their  obligation  be  that  of  common  carriers,  or  of  for- 
warders only. 

The  substance  and  spirit  of  what  the  persons  sending  the  money,  under  such 
circumstances,  exact,  and  the  express  company  undertake,  in  regard  to  a 
delivery,  is  that  there  shall  be  such  a  delivery  hi  the  city  as  will  charge  the 
bank  there  with  the  receipt  of  the  money,  as  between  it  and  the  persons  send- 
ing it. 

Where  a  package  of  money,  thus  sent,  is  directed  to  a  bank  in  the  city  of  New 
York,  at  its  usual  place  of  busmess,  it  is  the  duty  of  the  express  company — 
in  the  absence  of  any  authority  from  the  bank  fbr  a  different  mode  of  deliv- 
ery—4o  deliver  the  package  at  the  banking  office,  to  the  officer  or  derk  whose 
business  it  is  to  receive  money  fbr  the  bank. 

And  if  it  appears  that  it  is  the  usual  course  of  business  of  the  express  company 
to  deliver  money  packages  according  to  their  address,  it  will  be  assumed  that 
any  particular  package  was  delivered  to,  and  received  by,  the  oom^ny  in 
reference  to  that  practice,  where  there  is  no  express  contract  in  regard  to  the 
place  of  delivery,  or  the  officer  or  person  to  whom  the  delivery  shall  be  made. 

In  case  of  a  package  of  money  sent  by  country  bankers  to  a  bank  in  the  dty  of 
New  York,  directed  to  it  at  its  place  of  business,  only  a  delivery  at  the  office, 
to  the  proper  officer  of  the  bank,  will  be  a  delivery  according  to  the  address 
on  the  package,  or  which  will  charge  the  bank  with  the  money. 

But  a  delivery  at  the  banking  office,  to  the  general  receiving  agent,  being  for 
the  benefit  of  the  bank  alone,  the  bank  may  waive  the  same,  and  receive  the 
money  at  a  diffbrent  place  in  the  city,  and  by  a  different  agent,  and  the  ex- 
press company  be  thereby  discharged  from  liability. 

The  delivery  of  the  money  by  the  express  company,  at  their  office,  to  a  person 
usually  employed  as  a  porter  at  the  bank,  being  insufficient,  unless  it  was  au- 
thorized by  the  bank,  it  is  incumbent  on  the  company,  fbr  their  defense,  to 
prove  such  authority.  This  may  be  direct  and  express,  or  implied  fVom  the 
acts  of  the  porter,  such  as  receiving  money  for  the  bank,  on  ether  occasions, 
at  the  express  office,  sent  to  it  in  a  similar  way  and  with  a  similar  address  as 
that  in  question,  with  the  knowledge  and  assent  of  the  bank. 
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A  PPEAL  from  a  judgment  entered  at  a  special  term,  after  a 
jLA.  trial  at  the  circuit.  In  November,  1854,  the  plaintiffs, 
being  bankers  in  Livingston  county,  sent  by  the  United  States 
Express  Company,  of  ivhich  the  defendant  was  president,  a 
sealed  package  of  bank  bills,  directed  on  the  cover,  to  ^'People^s 
Bank,  173  Canal  street.  New  York."  The  agent  of  the  express 
company,  on  receiving  the  package  in  Livingston  county,  gave 
the  following  receipt : 

^'  United  States  Express  Company, 

Office  No.  82  Broadway,  New  York, 
Nov.  18,  1854. 

S.  Sweet  ic  Co.  has  delivered  to  us  one  package  money, 
marked  as  follows :  People's  Bank,  173  Canal  street,  N.  Y., 
and  said  to  contain  twenty-eight  hundred  and  ninety-two  dol- 
lars, which  we  undertake  to  forward  to  New  York,  or  to  the 
nearest  agency  of  this  company  only,  perils  of  navigation  ex- 
cepted. And  it  is  hereby  expressly  agreed  that  said  United 
States  Express  Company  are  not  to  be  held  liable  for  any  loss 
or  damage,  except  as  forwarders  only ;  nor  for  any  loss  or  dam- 
age of  any  box,  package  or  thing,  for  over  $150,  unless  the 
just  and  true  value  thereof  is  herein  stated ;  nor  (br  any  loss 
or  damage  by  fire  ;  nor  upon  any  property  or  thing  unless  prop- 
erly packed  and  secured  for  transportation ;  nor  upon  frail  &b- 
rics,  unless  so  marked  upon  the  package  containing  the  same ; 
nor  upon  any  fabrics  consisting  of  or  contained  in  glass. 

For  the  proprietors,  W.  W.  Finch,  Agt 

Contents  unknown." 

This  action  was  brought  to  recover  damages  for  the  non-de- 
livery of  the  package.  The  answer  admitted  the  receipt  of  a 
package  from  S.  Sweet  &  Co., directed  to  the  "People's  Bank, 
173  Canal  street.  New  York,"  on  the  day  aforesaid,  but  denied 
any  knowledge  or  information  of  its  contents,  and  put  in  issue 
the  residue  of  the  complaint.  The  defense  set  up  in  the  answer 
was,  in  substance,  1.  That  the  defendants  were  not  common 
carriers,  but  express  forwarders ;  that  their  undertaking  was 
evidenced  by  the  receipt  delivered  by  them  at  the  time  of  re- 
ceiving the  package ;  that  such  paper  created  an  obligation 
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only  to  transport  to  New  York,  which  was  done,  but  not  to  de- 
liver the  same  at  the  bank,  or  to  the  officers  thereof,  and  averred 
a  delivery.  The  cause  came  on  for  trial  at  the  Livingston  cir* 
cuit,  before  Mr.  Justice  Johnson,  and  a  jury,  on  the  9th  of 
October,  1855.  The  plaintiff  proved  the  receipt  of  the  package 
by  the  defendants ;  that  it  contained  bank  notes ;  that  the 
plaintiffs  had  not  received  the  package  or  the  proceeds  thereof. 
It  was  also  proved  that  the  express  company  forwarded  the 
package  to  their  office  in  New  York.  On  its  arrival,  (on  20th 
November,)  a  person  named  Messenger,  in  the  employ  of  the 
People's  Bank,  called  for  it,  received  it  there,  and  gave  a  re* 
ceipt  for  it  in  the  book  of  the  company.  The  book  showed  that 
he  had  thus  received  and  receipted  for  the  bank,  every  package 
directed  to  it,  and  carried  by  the  company  during  that  month ; 
this  b%ing  the  tenth  in  number.  It  was  further  shown  that 
this  Messenger  had  received,  for  the  six  previous  months,  more 
than  half  of  the  packages  intended  for  the  bank  ;  that  this  mode 
of  delivery  to  him  was  adopted  at  the  request  of  the  officers  of 
the  bank  ;  that  it  was  for  their  accommodation,  and  not  for  that 
of  the  express  company  ;  that  packages  so  delivered  had  been 
regularly  credited  by  the  bank,  and  no  exception  taken.  This 
package  thus  delivered  to  Messenger,  was  stolen  from  him  be- 
fore he  got  to  the  banking  house.  The  bank  then, /or  the  first 
timcj  disowned  the  agency  of  Messenger,  and  indemnified  the 
plaintiffs. 

The  counsel  for  the  defendants  offered  to  show  that  John  J. 
Messenger  was  in  the  habit  of  receiving  from  the  defendants 
packages  of  money  addressed  to  the  bank,  and  did  such  other 
acts  out  of  the  bank ;  that  a  delivery  to  him  at  places  other 
than  at  the  bank  was  a  good  delivery  to  the  bank.  The  counsel 
for  the  plaintiffs  objected  to  any  evidence  of  the  acts  of  Messen- . 
ger  at  places  other  than  at  the  bank,  or  of  a  delivery  to  him  at 
such  places,  by  the  defendants,  of  packages  of  money  addressed 
to  the  bank  as  a  delivery  to  the  bank,  unless  they  showed  it  was 
with  the  knowledge  and  authority  of  the  bank.  The  court  over- 
ruled the  objection,  and  held  that  the  defendants  could  show 
the  nature  and  character  of  Messenger's  employment  and  nets 
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for  the  bank  outside  the  banking  honse,  and  could  in  ihia  omh 
nection  show  the  delirery  by  the  defendants  to  Messenger  at 
places  other  than  at  the  banking  house  at  No.  173  Canal  street, 
at  different  times,  of  packages  of  money  addressed  to  the  Peo* 
pie's  Bank,  173  Canal  street,  and  which  afterwards  came  into 
the  possession  of  the  bank,  and  were  treated  by  it  as  regularly 
received  and  delivered,  and  it  would  be  a  question  of  fact  for  tho 
jury  to  determine  on  such  evidence  whether  the  same  was  with 
the  knowledge  and  authority  of  the  bank,  and  if  so,  it  was  a  good 
delivery  to  the  bank ;  to  which  rulings  of  his  honor  the  judge 
the  counsel  for  the  plaintiffs  excepted.  The  witness  W.  A. 
Countryman  then  testified,  subject  to  the  said  exception  of  the 
plaintiffs'  counsel,  that  he  had  met  Messenger  in  Wall  street 
and  at  different  banks  acting  for  the  People's  Bank  in  making 
exchanges  and  collections ;  had  seen  him  carrying  large  pack- 
ages of  money,  receiving  and  paying  out  the  same ;  he  usually 
carried  the  money  in  a  little  trunk ;  the  packages  when  deliv- 
ered at  the  bank  were  not  always  delivered  to  Mr.  Mayhew,  but 
were  usually  so  delivered ;  some  of  the  officers  of  the  bank  em- 
ployed in  the  bank  found  fault  that  they  got  the  packages 
too  late  for  their  exchanges,  and  told  him  that  he  might  leave 
the  packages  at  92  Broadway,  where  the  bank  had  an  agency 
for  the  purpose  of  receiving  deposits  from  down  town  dealers ; 
that  Thomas  Sproull,  a  clerk  of  the  bank,  attended  at  this 
agency  a  part  of  the  time ;  that  he  instructed  the  witness,  who 
was  in  the  employ  of  the  express  company  as  city  messenger  for 
the  delivery  of  money  and  valuable  packages,  to  give  packages 
addressed  to  the  People's  Bank,  to  Messenger,  whenever  he 
should  meet  him. 

At  the  close  of  the  testimony,  the  counsel  for  the  plaintiflb 
requested  his  honor  the  judge  to  charge  the  jury,  1.  That  the 
duty  of  the  defendants  was  to  deliver  the  package  at  the  bank, 
as  directed ;  and  they  were  not  authorized  to  deliver  the  same 
to  any  person,  at  any  place,  other  than  at  the  bank.  2.  That 
neither  the  bank  nor  the  defendants  were  authorized  to  change 
the  mode  of  delivery  of  the  packages,  without  the  consent  or  the 
knowledge  of  Sweet  &  Co.     And  such  change,  if  made  without 
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their  knowledge  or  consent,  would  not  discharge  the  defendants 
8.  That  there  was  not  sufBcient  evidence  submitted  on  the  part 
of  the  defense  to  show  an  authority  from  the  bank  to  Messenger 
to  receive  the  packages  from  the  defendants,  so  as  to  discharge 
them  from  their  liability  in  this  action.  4.  That  the  evidence 
showed  that  Messenger,  in  receiving  the  packages  at  places  other 
than  at  the  bank,  acted  as  the  agent  of  the  defendants.  The 
judge  refused  so  to  charge,  and  the  counsel  for  the  plaintiffs 
excepted.  The  judge  then  charged  the  jury  that  the  defendants 
were  common  carriers  of  the  package  of  money  in  question,  and 
liable  as  such  for  its  safe  carriage  and  delivery  to  the  People's 
Bank,  to  which  it  was  addressed.  That  they  were  bound  to 
make  such  delivery  as  would  make  the  consignees  liable  to  the 
owner  for  the  contents  of  the  package.  That  such  a  delivery 
would  be  either  at  the  banking  house  or  office  where  the  business 
of  such  bank  was  carried  on,  to  some  person  in  charge  of  the 
business  ;  or  to  some  person  elsewhere  in  the  city  duly  author- 
ized by  the  proper  officers  of  the  bank  to  receive  packages  of  this 
description.  That  such  delivery  in  either  case  would  discharge 
the  defendants  from  their  liability.  That  if  the  delivery  was 
made  at  any  place  other  than  the  bank,  it  was  incumbent  on  the 
defendants  to  show  that  the  person  to  whom  it  was  delivered 
was  authorized  by  the  bank  to  receive  it,  and  was  its  agent  for 
that  purpose.  That  a  delivery  to  an  agent  of  the  bank  duly 
authorized  to  receive  packages  of  this  description  forwarded  in 
this  manner,  would  be  delivery  to  the  bank,  and  discharge  the 
defendants.  That  the  authority  of  Messenger,  to  whom  the 
package  in  question  was  delivered  by  the  defendants,  to  receive 
it  for  the  bank,  might  be  established  by  evidence  of  direct  au- 
thority from  the  proper  officers  of  the  bank,  or  it  might  be  infer- 
red from  evidence  of  repeated  and  continued  acts  of  Messenger 
as  agent,  of  the  same  character,  with  the  knowledge  and  assent 
of  such  officers,  and  without  any  objection  on  the  part  of  such 
officers,  or  notice  to  persons  known  to  them  to  be  thus  dealing 
with  him  as  such  agent.  That  an  authority  from  SprouU  to  de* 
liver  to  Messenger  was  not  sufficient,  unless  it  appeared  satisfac- 
torily that  such  authority  was  at  the  instance  or  with  the  assent 
Vol.  XXIV.  68 
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and  approbation  of  the  officers  aforesaid.  That  as  there  was  no 
eyidence  of  direct  authority  to  Messenger,  it  was  a  qnestion  of 
fact  for  the  jury  to  determine,  from  all  the  faqts  and  circam- 
Btances,  and  the  manner  of  transacting  this  kind  of  business, 
whether  the  officers  of  the  bank  knew  that  Messenger  was  hold- 
ing himself  oat  as  their  agent  and  professing  to  act  as  snch ; 
and  whether,  in  fact,  he  had  any  authority  &om  them  thus  to 
act,  07  was  professing  thus  to  act  without  direct  authority,  but 
with  their  knowledge  and  consent.  That  in  either  case,  if  they 
should  find  such  to  be  the  fact,  the  delivery  was  good,  and  the  de- 
fendants discharged.  The  jury  brought  in  a  verdict  for  the 
defendants. 

J.  W.  Gilbert,  for  the  appellants. 

O.  Hastings,  for  the  respondents. 

By  the  Court,  T.  R.  Strong,  J.  The  plaintiffs  were  bank- 
ers at  Dansville ;  and  the  People's  Bank,  to  which  the  package 
of  money  was  addressed,  was  the  corresponding  hank  of  the 
plaintiffs  in  the  city  of  New  York.  The  package  was  delivered 
to  the  defendants,  as  expressed  in  the  receipt,  "  to  forward  to 
New  York ;"  and  the  legal  inference  from  this  relation  between 
the  plaintiffs  and  the  People's  Sank,  and  the  sending  of  the 
money,  in  the  absence  of  other  evidence  on  the  subject,  is  that 
the  money  was  sent  as  a  payment,  either  upon  a  pre-existing 
debt  to,  or  to  purchase  a  credit  at  that  bank,  as  a  provision  for 
drafts.  Prima  facie  a  person  receiving  money  is  entitled  to  it, 
and  does  not  become  a  debtor  to  the  person  delivering  it ;  some 
evidence  in  explanation  of  the  transaction  is  necessary  to  estab- 
lish a  liability  by  the  receipt  of  the  money.  (  Wdck  v.  Seaborn^ 
1  Stark.  R,  474.  Bogert  v.  Morse,  1  Comst.  377.)  In  that 
view  the  People's  Bank,  on  the  receipt  of  the  money,  would  be 
the  owners  of  it ;  and  no  good  reason  is  perceived  why  the  bank 
might  not  authorize  a  delivery  of  the  money  at  the  office  of  the 
defendants  in  New  York  to  any  person  it  might  select ;  and  the 
defendants  on  making  such  a  delivery,  be  discharged  of  their 
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obligation  in  respect  to  the  delivery ;  whether  their  obligation 
was  that  of  common  carriers,  or,  as  stipulated  in  the  receipt, 
"  forwarders  only."  The  substance  and  spirit  of  what  the  plain- 
tiffs exacted,  and  the  defendants  undertook,  in  regard  to  a  de- 
livery, was  that  there  should  be  such  a  delivery  in  New  York 
as  would  charge  the  bank  there  with  the  receipt  of  the  money 
as  between  it  and  the  plaintiffs.  The  plaintiffs  were  only  inter- 
ested that  there  should  be  such  a  delivery ;  that  the  purpose 
of  a  payment  or  purchase  of  credit  should  be  effected ;  beyond 
that  the  bank  was  solely  interested,  and  might,  with  the  defend- 
ants' consent,  direct  on  the  subject  as  it  should  think  proper. 
It  might  with  such  consent  direct  the  defendants  to  deliver  to 
any  person,  at  any  store  or  place  in  the  city,  other  than  its 
principal  office  or  place  of  business,  having  regard  to  its  own  in- 
terests, or  convenience,  or  even  the  convenience  of  the  defendants. 
Independent  of  authority  from  the  People's  Bank  for  a  different 
mode  of  delivery,  it  was  doubtless  necessary  in  this  case  to  deliver 
the  money  at  the  banking  office,  to  the  officer  or  clerk  whose  busi- 
ness it  was  to  receive  money  for  the  bank.  The  course  of  business 
of  the  defendants  was  to  deliver  money  packages  for  that  city 
according  to  their  address,  and  it  must  be  assumed  that  the  one 
in  question  was  delivered  to,  and  received  by,  the  defendants  in 
reference  to  that  practice,  there  being  no  express-^ontract  in  re- 
gard to  the  place  of  delivery,  or  the  officer  or  person  to  whom 
the  delivery  should  be  made.  The  legal  duty  of  the  defendants 
was  therefore  to  deliver  according  to  their  usual  course  of  busi- 
ness ;  and  so  far  as  there  was  any  implied  contract  it  arose  out 
of,  and  corresponded  with,  this  legal  obligation.  Only  a  deliv- 
ery at  the  office,  to  the  proper  officer  of  the  bank,  would  be  a 
delivery  according  to  the  address  on  the  package,  or  which 
would  charge  the  bank  with  the  money.  But,  as  already  stated, 
I  tbink  the  bank  might  receive  the  money  at  a  different  place 
in  the  city,  and  by  a  different  agent,  and  the  defendants  be 
thereby  discharged  from  liability.  A  delivery  at  the  banking 
office,  to  the  general  receiving  agent,  was  for  the  benefit  of  the 
bank  alone,  which  the  bank  might  waive,  and  substitute  another 
place  and  agent.    Any  mode  of  delivery  in  New  York,  consist- 
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ent  with  the  object  and  intent  of  the  plaintiffs  in  sending  the 
money,  assented  to  by  the  bank,  would  discharge  the  duty  of  the 
defendants  as  to  a  delivery  of  the  money. 

The  delivery  of  the  money  by  the  defendants  at  their  office 
in  New  York,  to  a  person  usually  employed  as  a  porter  of  the 
People's  Bank,  being  insufficient  unless  it  was  authorized  by  the 
bank,  it  was  incumbent  on  the  defendants  for  their  defense  to 
prove  such  authority.  The  authority  might  be  direct  and  ex- 
press, or  implied  from  the  acts  of  the  person  who  received  the 
money,  such  as  receiving  money  for  the  bank,  on  other  occa- 
sions, at  the  defendants'  office,  sent  to  it  in  a  similar  way  and 
with  a  similar  address  as  that  in  question,  acquiesced  in  by  the 
bank.  {Conover  v.  Mut  Ins,  Co,  1  ComsL  290.  Siory  on  Ag. 
}§  54  to  56,  84  to  123.)  In  the  present  case,  the  defendants  re- 
lied, in  support  of  such  authority,  upon  presumptive  evidence^ 
consisting  of  a  series  of  similar  acts  by  the  alleged  agent,  with- 
out, so  far  as  appears,  any  objection,  or  even  inquiries  by  the 
bank  at  any  time,  where  the  money  was  received.  Looking  at 
the  charge  to  the  jury  in  connection  with  the  questions  of  evi- 
dence raised,  I  think  the  plaintiffs  have  no  substantial  ground 
for  complaint  as  to  the  reception  of  evidence,  on  that  subject; 
and  I  am  satisfied  there  was  sufficient  evidence  of  such  acts  as 
above  referred  to,  and  the  knowledge  of,  and  acquiescence  there- 
in, by  the  bank,  to  call  for  the  submission  of  the  question  of 
agency  to  the  jury.  As  to  such  knowledge  by  the  bank,  it  must 
have  been  possessed  by  it,  unless  its  officers  were  guilty  of  the 
grossest  negligence  in  omitting  to  inquire  how  the  money  was 
received ;  and  if  they  knew  it  was  delivered  at  the  defendants' 
office  for  them,  they  must,  in  the  absence  of  evidence  that  they 
objected,  be  deemed  to  have  assented  to  the  practice  of  the  de- 
fendants to  make  such  a  delivery. 

I  see  no  error  in  the  charge  or  refusals  to  charge,  and  am  of 
opinion  the  judgment  should  be  affirmed. 

[Catuoa  Qeneril  Term,  June  1, 1857.    JoAiwon,  T,  JR.  Strong  and  Smith, 
Justicev.] 
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Althoagh,  mider  the  code,  the  allegations  of  the  complaint,  not  specifically  denied, 
are  to  be  regarded  as  admitted,  yet  wliere  there  are  several  answers,  an  admission 
made  in  one  is  not  available  against  the  others.  Each  answer  must  stand  by  it- 
self as  a  complete  defense,  and  the  plaintiff  most  recover  upon  the  whole  record. 

An  implied  admission,  in  one  of  several  answers,  therefore,  will  not  conclude 
the  defendant,  or  estop  him  from  showing  the  matters  of  defense  set  up  in 
anoUier  answer. 

The  statute  {Laws  of  1850,  ch.  278)  requiring  a  contractor  with  the  state  for 
the  performance  of  work  upon  the  canals  to  execute  a  bond  conditioned  that 
he  will  pay  all  laborers  employed  by  him,  and  the  general  rail  road  act,  con- 
taining a  similar  provision,  in  respect  to  laborers  employed  in  the  construc- 
tion of  rail  roads,  were  designed  to  secure  the  payment  of  the  actual  laborers; 
those  who  do  the  work  on  canals  and  rail  roads.  They  were  not  intended  to 
include  contractors  or  jobbers,  or  sub-contractors  of  portions  of  the  work. 

Accordingly  Jield  that  a  sub-contractor,  in  respect  to  a  portion  of  the  work  con- 
tracted to  be  performed  by  another,  upon  a  canal,  could  not  maintain  an 
action  upon  the  bond  given  by  the  contractor,  to  the  state,  in  pursuance  of 
the  statute,  to  recover  a  balance  i-emaining  due  to  him  from  the  contractor. 

APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
the  report  of  a  referee.  The  complaint  charged  that  on 
the  27th  December,  1854,  the  defendant  Kingsley  entered  into 
a  contract  with  the  state  of  New  York,  to  construct  all  the  cul- 
verts on  sections  285  to  298  inclusive,  on  the  Erie  canal  en- 
largement. That  on  the  8th  of  January,  1855,  the  defendants 
executed  a  bond  to  the  said  state,  in  pursuance  of  the  provisions 
of  an  act  passed  April  10th,  1850,  entitled  ^^  an  act  to  secure 
the  payment  of  wages  to  laborers  employed  on  the  canals  and 
other  public  works  of  this  state  ;"  and  which  is  set  out  at  large 
in  the  complaint.  Which  bond  was  duly  filed  in  the  o£Sce  of 
the  clerk  of  Monroe  county.  That  the  plaintiff,  at  the  request 
of  the  defendant  Kingsley,  excavated  on  section  294,  of  earth, 
8095  yards,  at  the  agreed  price  of  20  cents  per  yard,  and  1182 
yards  of  rock  at  75  cents  per  yard,  amounting  in  the  aggregate 
to  $1506.08.  That  the  plaintiff  also  labored  for  said  Kings- 
ley  in  and  about  said  canal  work,  60  days,  at  one  dollar  per  day. 
That  said  work  and  labor  was  completed  on  the  5th  of  May, 
1856,  and  that  for  the  cause  aforesaid  the  defendants  were 
indebted  to  the  plaintiff  for  a  balance  of  $426.11.    The  defend- 
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ants  answered,  1.  That  on  the  14th  of  January.  1856,  the 
plaintiff  entered  into  a  contract  with  the  defendant  Kingaley 
to  dig  two  culvert  pits  on  sections  294  and  295,  at  the  rate  of 
20  cents  per  cubic  yard  for  earth,  30  cents  per  cubic  yard  for 
loose  rock,  and  75  cents  per  cubic  yard  for  solid  rock  ezcava- 
tions,  to  be  paid  monthly,  according  to  the  engineers'  estimate ; 
and  that  the  work  alleged  in  the  complaint  was  done  under  such 
contract  as  a  sub-contractor  on  said  canal,  and  not  as  the  la- 
borer or  servant  of  said  Kingsley.  2.  That  in  pursuance  of 
such  contract,  the  plaintiff  excavated  1500  yards  of  earth, 
550  yards  of  loose  rock,  and  550  of  solid  rock,  at  the  prices 
aforesaid,  which  was  the  same  work  stated  in  the  complaint, 
and  denied  that  the  plaintiff  performed  any  greater  or  other 
amount  of  work  than  above  stated,  or  that  he  performed  the 
day  labor  or  any  part  thereof;  and  they  averred  that  it  was  a 
part  of  said  contract  that  Kingsley  might  reserve  from  such 
price  the  wages  of  the  laborers,  employed  on  the  same,  and  that 
he  has  fully  paid  said  laborers,  and  denied  that  there  was  any 
thing  due  the  plaintiff,  but  alleged  that  he  had  been  fully  paid. 
8.  That  by  the  said  contract  the  plaintiff  was  to  complete  his 
work  by  the  1st  of  April,  1856 ;  and  averred  performance  on 
the  part  of  Kingsley  ;  but  alleged  that  the  plaintiff  had  not 
completed  the  work  ;  that  a  large  amount  thereof  remains  un- 
finished, and  that  the  plaintiff  had  refused  to  complete  the 
same,  to  the  damage  of  the  defendant  Kingsley,  &c.  The  cause 
was  referred  by  order  of  the  court  to  Ebenezer  Griffin,  Esq. 
The  counsel  for  the  plaintiff  claimed  before  the  said  referee, 
that  the  cause  of  action  and  work  done,  specified  in  the  com- 
plaint, was  admitted  by  the  first  answer  of  the  defendants ;  and 
that  in  that  stage  of  the  cause,  as  the  defendants  held  the  af- 
firmative, under  the  second  and  third  answers,  no  proof  was 
necessary  on  his  part.  The  counsel  for  the  defendants  moyed 
that  the  plaintiff  be  nonsuited,  upon  the  ground  that  on  the 
pleadings  in  this  action  the  plaintiff's  claim  was  not  admitted. 
And  upon  the  further  ground,  that  the  plaintiff  was  not  entitled 
to  recover  without  proof.  But  the  referee  decided  that  the 
claim  of  the  plaintiff  was  admitted  by  the  pleadings,  and  that 
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no  proof  was  necessary  to  entitle  him  to  recover ;  to  which  de- 
cision the  counsel  for  the  defendants  excepted. 

The  defendants  offered  to  prove,  under  the  second  defense  in 
their  answer,  that  1887.53  yards  of  earth  excavation  and  881.13 
yards  of  rock  excavation  on  section  294,  was  done  by  the  plain- 
tiff under  his  contract,  and  that  that  was  all  the  labor  per- 
formed by  the  plaintiff  on  that  section.  The  plaintiff  thereupon 
admitted  that  amount  of  work  was  done,  but  objected  to  the 
defendants*  right  to  prove  that  no  more  work  was  done,  for  the 
reason  that  they  were  estopped  by  the  pleadings  from  so  doing. 
The  referee  sustained  the  objection,  and  decided  that  the  de- 
fendants could  not  prove  any  thing  about  work  different  from 
the  amount  of  work  admitted  by  the  first  defense,  and  as  stated 
in  the  complaint,  and  excluded  the  evidence.  To  which  decis- 
ion the  defendants  also  excepted. 

The  referee  reported  that  the  defendants  were  indebted  to 
the  plaintiff  in  the  sum  of  $335.99,  besides  costs. 

Lansing  ^  Backtis,  for  the  appellants. 

H.  K.  Jerome^  for  the  respondent. 

By  the  Courts  E.  Darwin  Smith,  J.  This  case  was  obvi- 
ously tried  upon  a  mistaken  theory.  There  being  no  general 
denial  of  the  allegations  of  the  complaint,  it  was  held  that  the 
plaintiff  was  not,  under  the  pleadings,  bound  to  make  any  proo^ 
ftnd  that  he  could  recover  upon  the  implied  admissions  made  in 
one  of  several  answers.  The  allegations  of  the  complaint 
not  specifically  denied  are,  it  is  true,  to  be  regarded  as  admitted. 
{Code,  §  168.)  But  where  there  are  several  answers,  an  admis- 
sion made  in  one  is  not  available  against  the  others.  Each  an- 
swer must  stand  by  itself  as  a  distinct  defense,  and  the  plaintiff 
must  recover  upon  the  whole  record.  One  issue  found  for  the 
defendant,  if  a  material  one,  is  as  complete  a  defense  for  him  as 
if  all  the  issues  were  found  in  his  favor.  The  first  answer  in 
this  case  sets  up  a  special  contract,  and  states  that  the  work 
alleged  to  have  been  performed  by  the  plaintiff  was  done  by  the 
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plain tiflf  under  such  contract,  and  as  a  sub-contractor  of  the  de^ 
fendant  Kingsley,  and  not  as  his  servant  or  agent.  The  issue 
presented  upon  this  answer  is  simply  that  the  work  mentioned 
in  the  complaint  was  performed  by  the  plaintifiF  under  a  special 
contract  as  a  smb-contr actor.  It  impliedly  admitted  the  work 
mentioned  in  the  complaint,  and  denying  none  of  its  allegations 
must  be  held  to  admit  them.  The  referee  decided  correctly,  so 
far  as  relates  to  this  answer.  If  it  wero  the  only  answer  in  the 
action  the  plaintiff  might  rest  at  once  on  the  pleadings,  and 
leave  the  defendant  to. prove  the  special  contract.  But  this  did 
not  entitle  the  plaintiff,  upon  the  basis  of  this  implied  admission, 
to  recover  upon  the  whole  record.  The  admission  in  this  an- 
swer is  not  an  admission  of  a  fact  in  the  cause,  but  is  simply  an 
admission  for  the  purpose  of  that  particular  answer,  and  must 
be  limited  in  its  operation  and  effect  to  that  answer. 

The  second  answer  sets  up  the  special  contract,  and  admits 
distinctly  a  specified  amount  of  work  done  under  it,  and  denies 
that  any  more  work  was  done,  and  sets  up  payment  for  the  work 
and  that  nothing  is  due  the  plaintiff.  The  burden  of  proof  to 
show  the  special  contract,  and  payment,  under  this  answer,  was 
upon  the  defendant.  If  the  plaintiff  was  entitled  to  recover  up- 
on the  admissions  in  the  pleadings,  I  think  he  was  not  entitled 
to  recover  for  any  more  work  than  is  distinctly  admitted  in  this 
answer,  for  it  contains  an  explicit  denial  that  any  more  work 
was  done.  If  the  plaintiff  was  not  satisfied  to  recover  for  the 
amount  of  work  herein  specifically  admitted,  I  think  he  was 
bound  in  the  first  instance  to  give  proof  of  the  work,  to  recover 
for  more  than  such  amount.  The  referee  therefore  erred  in* 
treating  the  implied  admission  in  the  first  answer  as  an  admis- 
sion upon  the  whole  record  entitling  the  plaintiff  to  recover  for 
the  whole  work  claimed  in  his  complaint,  without  any  proof. 
And  if  this  be  not  so,  the  referee  clearly  erred  in  refusing  to 
permit  the  defendant,  under  the  issue  presented  in  the  second 
answer,  to  prove  the  actual  amount  of  the  work  done,  and  to  show 
that  no  more  work  was  done  than  was  admitted  in  such  answer. 
It  was  a  mistake  to  hold  that  the  admission  implied  in  the  first 
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answer  estopped  the  defendant  from  proying  under  another 
iasne  the  true  amount  of  the  work. 

The  amount  of  damages  which  the  referee  has  reported  in 
&Yor  of  the  plaintiff  was  therefore  made  up  upon  an  erroneous 
assumption  that  the  admission  in  the  first  answer  was  conclu- 
sive  and  estopped  the  defendant  from  showing  the  real  &ct8. 
But  it  appears  firom  the  proof  and  the  referee's  report,  taken 
together,  that  the  defendant  did  fully  sustain  the  issue  of  bet 
tendered  upon  the  first  answer.   . 

The  referee  however  fihds,  as  matter  of  law,  that  the  plaintiff 
is  entitled  to  recover.  This  finding  assumes  that  the  fiict  s'tated 
in  this  answer,  that  the  plaintiff  was  a  sub-contractor  and  per- 
formed the  work  as  such  under  a  special  contract,  was  not  in 
law  a  valid  defense  in  the  action.  This  seems  to  be  the  real 
point  of  the  defense,  and  one  which  the  court  will  necessarily 
have  to  meet  again  if  we  send  the  case  back  for  a  new  trial  with- 
out deciding  it  now.  In  the  case  of  McCluskey  v.  Cromwell^ 
(1  Kernatij  593,)  the  court  of  appeals  held  that  a  bond  given  to 
a  contractor  upon  the  state  works,  under  the  act  under  which 
the  bond  set  up  in  the  complaint  in  this  action  was  given,'  {Laws 
of  1S50,  ch,  278,)  was  not  an  available  security  for  the  payment 
of  laborers  employed  in  constructing  the  work  by  a  person  to 
whom  it  was  sub-let  by  such  contractor :  a  fortiori  it  cannot  be 
an  available  security  for  such  sub-contractor  himself.  This 
statute  and  the  general  rail  road  law  containing  a  similar  pro- 
vision in  respect  to  laborers  employed  in  the  construction  of  rail 
roads  were  passed  by  the  same  legislature,  and  were  doubtless 
Hesigned  for  the  same  object,  to  secure  the  payment  of  the  actual 
laborers  ;  those  who  do  the  work  on  canals  and  rail  roads ;  those 
who  in  fact  use  the  shovel,  the  pickax  and  the  wheelbarrow,  and 
carry  the  hod.  They  were  never  designed  for  contractors  or 
jobbers  or  sub-contractors  of  portions  of  the  work.  This  class 
of  men  can  take  care  of  themselves,  ordinarily.  But  the  legis- 
lature knew  well  that  the  actual  operatives  in  most  cases  were 
poor  men  who  depend  upon  their  daily  labor  for  a  livelihood, 
and  were  therefore  greatly  exposed  to  suffer  from  the  injustice, 
oppression  and  bankruptcy  df  contractors.    These  statutes  were 
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passed  for  the  protection  speeially  of  this  class  of  meQ^  and  < 
not  be  extended  to  embrace  any  others.  In  Wiomer  y.  Ekad" 
son  River  JR.  R.  Co,y  (5  How.  454,)  it  was  held  that  a  man  who 
per&rmed  work  with  his  team  was  a  laborer^  within  the  terms 
of  the  act,  and  all  others  who  by  themselres  or  by  their  senranta 
actually  performed  the  work,  in  contradistinction  fiom  thoao 
who  employ  the  laborers.  The  plaintiff  here  was  a  sub-con- 
tractor under  the  defendant  Kingsley  and  of  a  part  of  his  job. 
His  claim  is  for  work  done  under  a  special  contract  in  which  he 
agrees  to  employ  as  large  a  force  of  men  as  can  work  to  advan- 
tage. He  is  himself  an  employer  of  men  in  large  nnmlMri. 
He  is  not  in  any  sense  a  laborer^  within  the  sense  and  meaning 
of  the  statute. 

The  judgment  should  be  reyersed;  and  a  new  trial  granted; 
costs  to  abide  event. 

[Catuoa  Qeneaal  Term,  June  1, 1857.    JoAfUon,  T.  R.  Strong  sod  SmJk, 
Justices.] 
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If  a  Borety  knows  that  a  datm  made  by  a  creditor  of  his  principal  is  Jnat,  ba 
has  no  right  to  interpose  a  defense  to  a  suit  bronght  against  him  as  sonlf, 
and  litigate  the  same.  If  he  does  so,  and  &ihi  in  the  snit,  be  cannol  reoover 
of  his  principal  the  costs  paid  by  him.  He  is  only  entitled  to  reoorer  the 
costs  of  a  Judgment  by  defkult 

APPEAL  by  the  defendant  from  a  judgment  entered  at  a 
special  term,  upon  the  report  of  a  referee,  after  a  new  trial 
had  been  granted.  See  S.  C.  19  Barb.  128,  where  the  facts 
are  fully  stated.  On  the  second  trial,  the  referee  reported  in 
&yor  of  the  plaintiff  for  $780.60  damages,  and  $227.07  coats. 

James  WoodfjutL^  for  the  plaintiff. 

M.  P.  WisneTf  for  the  defiandant 
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'  By  the  Court,  E.  Darwin  Smith,  J.  All  the  questions 
presented  npon  this  appeal  were  disposed  of  when  this  ease  was 
before  the  court  on  the  former  occasion,  {see  19  Barb.  128,) 
except  the  qnestion  of  damages.  The  court  then  held  that  the 
plaintiff  was  entitled  to  recover  the  amount  of  the  judgments  of 
the  Walkers  and  Hovey,  paid  by  the  plainti£  But  the  ques- 
tion whether  he  was  entitled  to  recover  the  costs  of  the  plain- 
tiffs, included  in  said  judgments  paid  by  him,  was  not  then 
raised,  and  was  not  passed  upon  by  the  court.  The  court  held 
that  the  assignment  of  the  contract  for  carrying  the  mail,  by 
the  plaintiff  to  the  defendant,  in  connection  with  the  agreement 
of  the  defendant  to  pay  the  Walkers  and  Hovey  for  their  ser* 
▼ices  after  such  assignment,  operated  to  make  the  defendant  the 
principal  in  the  business  and  the  plaintiff  his  surety  to  theuh 
Such  being  the  relation  of  the  parties  to  each  other,  the  plain- 
tiff is  entitled  to  all  the  rights  growing  out  of  that  relation. 
In  Elwood  V.  DeifcTidorf,  (5  Barb.  412,)  it  was  held  "  that  one 
of  the  rights  of  a  surety  is  to  charge  his  principal  with  the 
costs  of  a  suit  for  the  collection  of  the  debt,  which  he  has  been 
compelled  to  pay."  The  case  of  Baker  y.  Martin,  (3  Barb. 
S,  C.  R.  634,)  is  referred  to  as  authority  for  the  decisioiL 
In  the  case  of  Baker  v.  Martin,  it  is  said  that  a  person  who 
makes  or  indorses  an  accommodation  note  is  regarded  as  a 
surety,  and  can  charge  his  principal  with  the  costs  of  a  suit 
Ibr  the  collection  of  the  note,  which  he  may  be  compelled  to  pay, 
and  16  John.  70;  15  id.  278,  and  several  other  cases  are  cited* 
No  question  was  made  in  either  of  the  above  cases  as  to  the 
amount  of  costs,  and  it  did  not  appear  in  either  suit,  that  the 
actions  had  been  defended  by  the  surety.  These  cases,  upon 
the  &cts,  were  rightly  decided,  on  the  assumption  that  no  de- 
fense was  interposed  by  the  surety,  and  the  costs  recovered 
were  the  mere  ordinary  costs  of  a  suit  not  litigated.  I  think 
titey  imply  nothing  more.  But  in  this  case  it  appears  that 
the  surety  litigated  the  suits,  and  being  unsuccessful  in  the 
litigation,  now  seeks  to  charge  his  principal  with  the  costs  of 
.the  defense  jt^us  incurred  by  him.  It  distinctly  appears  that 
the  principal  had  no  notice  of  the  commencement  or  pei^diQ^dOj 
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of  the  suits,  nor  assented  in  any  way  to  tbe  defense.  Tha 
oosts  nnnecessarily  made  by  the  plaintiff  in  sueh  litigation,  I 
think,  are  not  recoverable.  In  Short  y.  GaUawat/^  (11  AdiU, 
4*  Ellis,  28,}  Lord/Denman,  in  a  case  where  the  snrety  had 
made  a  defense  to  a  suit  against  him,  said :  "  No  person  has 
a  right  to  inflame  his  own  account  against  another,  by  incur- 
ring additional  expense  in  the  unrighteous  resistance  to  an 
action  which  he  cannot  defend."  That  is  the  precise  case 
here.  The  plaintiff  was  the  primary  debtor  to  the  Walkers 
ant'  flovey.  They  did  the  work  for  which  their  respcctiTe 
actions  were  brought,  upon  an  express  contract  with  the  plain- 
tiff, and  had  no  one  else  to  look  to  for  their  pay.  The  plain- 
tiff knew  that  the  claim  of  payment  for  carrying  the  mail  on 
a  contract  thus  made  with  him,  was  a  just  one,  and  their  right 
of  action  against  him  clear  and  unquestionable.  He  had  no 
right,  therefore,  to  interpose  a  defense  and  litigate  their  claims, 
and  then  seek  to  recover  the  costs  paid  in  these  suits,  of  the 
defendants.  It  is  a  sound  and  just  rule,  that  a  surety  cannot 
recover  his  costs  if  he  puts  the  party  to  a  useless  expense 
by  defending  an  action  which  he  ought  not  to  have  defended. 
(Surge  m  Suretyship,  868.  7  Bing.  246.  Mood.  ^  M.  487. 
5  Esp.  171.)  Clearly  this  rule  should  be  applied  to  the 
present  case.  In  the  suit  of  Artemas  B.  Walker  against  the 
plaintiff  and  Wadmans,  it  appears  that  the  damages  recovered 
were  $67.85,  and  the  costs  $111.52.  In  the  suit  of  Thomas 
B.  Walker,  the  recovery  was  for  $89.85  damages,  and  $74.81 
costs ;  and  in  the  suit  of  Hovey  the  recovery  was  for  $89.88 
damages  and  $28.51  costs.  The  plaintiff  should  only  be  allow- 
ed the  costs  of  a  judgment  by  de&ult  in  each  of  said  actionsi 
and  there  should  be  a  new  trial,  unless  the  plaintiff  stipor 
lates  to  remit  from  the  amount  of  the  judgment  recovered,  the 
sum  of  $164.85,  estimated  to  be  the  amount  of  costs  included 
in  said  judgment,  not  recoverable  in  said  action.  If  so,  judg- 
ment affirmed ;  otherwise  reversed,  and  new  trial,  oosts  to  abide 
the  event. 

[Oatuga  Qkvsbai.  T£Rtf ,  Jane  1, 1867.    Johmont  T.  R,  Strong  ancl  amUk^ 
Votticei,] 
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To  nxstaiii  an  action  npon  a  warranty,  it  is  not  necessaiy  that  all  the  representa- 
tions made  by  the  defendant  should  be  fklse,  or  all  actionable.  If  any  part  of 
the  representations  are  actionable,  it  will  suffice. 

Where  a  partner,  npon  selling  promissory  notes  belonging  to  the  firm,  and  fiir 
their  benefit,  stated  to  the  purchaser  that  he  would  warrant  them  to  be  good 
notes,  and  they  would  be  paid ;  that  they  were  given  for  a  valuable  considerap 
tion,  and  were  regular  business  paper;  that  the  makers  were  responsible,  and 
worth  $40,000  or  $50,000,  and  the  indorser  worth  $25,000;  which  represent- 
ations were  false,  and  the  makers  insolvent;  Held  that  the  firm  was  bound 
by  the  representations  made  by  the  partner  on  selling  the  notes ;  and  that  an 
action  would  lie  against  all  the  members  of  the  firm,  upon  the  warranty. 

A  positive  affirmation  of  a  fact  is  a  sufficient  warranty. 

An  affirmation  in  regard  to  an  existing  ikct,  distinctly  and  positively  made, 
in  negotiations  for  trade,  should  be  regarded  as  a  contract,  and  enfbrced  as  a 
warranty. 

Id  an  action  brought  upon  a  warranty,  by  an  assignee,  the  measure  of  damages 
is  the  sum  which  the  assignor  might  have  recovered,  had  the  action  been 
brought  in  his  name.  The  amount  paid  by  the  assignee,  fbr  the  right  of  ac- 
tion, is  not  the  rule.    The  warrantor  must  make  good  his  warranty. 

rpHIS  action  was  bronght  upon  a  warranty,  alleged  to  have 
X  been  made  by  the  defendant  B.  Bradley,  npon  a  sale  of 
notes  belonging  to  him  and  the  other  defendants,  Pettibone 
and  Woodruff,  composing  the  partnership  firm  of  B.  Bradley 
&  .Co.,  to  one  Simon  Gtillinger.  The  cause  of  action  had  been 
assigned  by  Grallinger  to  the  plaintiff.  On  th&  trial,  Grallinger 
was  examined  as  a  witness  for  the  plaintiff,  and  proved  the 
material  &cts  alleged  in  the  complaint.  The  defendants  moved 
for  a  nonsuit,  on  the  following  grounds :  1st.  That  the  plain- 
tiff had  not  made  out  any  cause  of  action.  2d.  That  the  de- 
mand, or  alleged  cause  of  action,  was  not  assignable  so  as  to 
enable  the  plaintiff  to  maintain  the  action  in  his  own  name. 
8d.  That  Woodruff  and  Pettibone  were  not  bound  by  any  agree* 
ment  of  Bradley  on  the  sale  of  the  notes,  as  not  being  within 
the  busifless  of  the  copartnership.  4th.  That  Woodruff  and 
Pettibone  were  not  bound  by  any  act  of  Bradley,  the  same  not 
being  within  the  business  of  said  copartnership ;  which  mo- 
tion was  denied,  and  the  defendants  excepted. 
The  parties  having  rested,  the  defendants  asked  the  court 
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to  charge  the  jury,  in  addition  to  the  grounds  of  nonsuit,  Ist  That 
there  could  be  no  recovery  against  all  the  defendants  except 
as  copartners.  2d.  That  as  copartners  there  could  he  no  re- 
covery against  all  of  the  firm,  unless  the  transaction  was  within 
the  copartnership  business.  3d.  That  no  damage  had  been 
shown  by  the  plaintiff.  4th.  That  at  the  time  of  dfche  transfer  of 
the  notes  by  Gallinger,  no  damages  had  been  sustained  by 
him.  5th.  That  if  Gallinger  had  sustained  any  damages,  the 
$1200  received  by  him  must  be  deducted.  6th.  That  the  as- 
signee could  only  recover  the  damages  which  Oallinger  had 
sustained.  The  court  declined  so  to  charge,  and  thereupon 
charged  the  jury,  1st.  That  if  at  the  time  the  notes  were  sold 
and  transferred  to  Gallinger,  they  were  owned  by  the  defend- 
ants as  partners,  and  were  transferred  by  the  defendant  R 
Bradley,  with  a  warranty  that  the  makers  were  worth  forty  or 
fifty  thousand  dollars,  and  the  indorser  worth  $25,000,  and  that 
such  warranty  was  part  of  the  agreement  of  sale,  and  the 
makers  and  indorsers  were  in  fact  insolvent  at  the  time,  the 
cause  of  action  was  made  out ;  that  such  a  warranty  by  B. 
Bradley  would  be  binding  upon  his  partners  on  the  transfer 
of  such  notes.  The  defendants'  counsel  excepted  to  so  much 
of  the  above  charge  as  instructed  the  jury  that  B.  Bradley's 
warranty  would  be  binding  on  the  other  defendants.  The 
court  further  charged,  that  if  these  notes  were  made  and  in- 
dorsed by  Faulkner  for  the  purpose  of  having  them  discounted, 
to  raise  money  to  pay  other  notes  on  which  he  was  contingently 
liable,  and  they  were  taken  and  sold  for  $1800  before  they 
had  been  thus  discounted,  the  indorser  could  set  up  the  defense 
of  usury,  and  would  not  be  liable,  if  he  insisted  on  that  defense. 
The  court  also  charged,  that  if  they  found  there  was  such  a 
warranty,  and  that  both  the  makers  and  indorsers  were  insol- 
vent, the  plaintiff  was  entitled  to  recover  the  full  amount  of 
the  notes ;  or  if  they  found  there  was  such  warranty,  and 
the  makers  were  insolvent  and  the  indorser  not,  but  that  he 
was  not  liable  as  above,  that  then  the  plaintiff  was  entitled  to 
recover  the  full  amount.  To  each  of  which  several  charges^ 
and  to  the  refusal  of  the  court  to  charge  as  requestedj  the  de- 
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f(niclant8  excepted.  The  cause  was  then  sabmitted  to  the  joiy, 
and  the  jury  found  a  yerdict  in  favor  of  the  plaintiff,  and  against, 
all  of  the  defendants,  for  the  sum  of  $2294.61,  the  amount  of 
the  said  notes  and  interest. 

The  defendants,  upon  exceptions  taken  at  the  trial,  moved 
for  a  new  trial 

1     £.  C.  Peck^  for  the  plaintiff. 

/  L.  OurteniuSj  for  the  defendants. 

By  the  Caurt^  E.  Darwin  Smith,  J.  The  verdict  in  this 
case  is  eminently  just,  and  it  is  the  duty  of  the  court  to  sus- 
tain it  if  possible,  consistently  with  the  rules  of  law.  The  de- 
fendants having  accepted  and  paid,  as  accommodation  acceptors, 
a  draft  drawn  upon  them  by  J.  and  L.  Bradley,  and  indorsed 
by  Faulkner,  for  $2000,  made  to  take  up  protested  paper  of  the 
said  J.  and  L.  Bradley,  indorsed  by  said  Faulkner,  received 
these  two  $1000  notes  from  the  Br^dleys,  with  one  other  of 
SIOOO  to  replace  them  in  funds  for  such  advance.  These  three 
notes  were  sent  in  pursuance  of  a  request  by  Benjamin  Brad- 
ley for  that  purpose,  and  were  credited  to  J.  and  L.  Bradley, 
by  B.  Bradley  d&  Co.  The  notes  thus  became  the  property  of 
B.  Bradley  &  Go.  As  such,  the  two  notes  in  question,  of  $1000 
each,  were  sold  by  B.  Bradley  to  Gullinger,  who  paid  for  them 
in  a  note  of  B.  Bradley  &  Co.  for  $1100  held  by  him,  due  in 
a  few  days  after  the  sale,  and  in  a  draft  on  New  York  for  $700, 
delivered  to  B.  Bradley  at  the  same  time.  It  thus  appears 
that  the  notes  sold  to  Gallinger  were  the  property  of  the  de- 
%ndants,  and  were  sold  for  their  benefit,  and  they  received  the 
proceeds  therefor.  The  defendants  were  therefore  clearly  liable 
ss  partners,  upon  any  contract  made  by  Benjamin  Bradley  on 
the  sale  cf  these  notes ;  and  the  rulings  of  the  circuit  judge, 
and  his  charge  on  this  point,  were  clearly  correct.  The  notes 
were  sold  to  Gallinger  by  B.  Bradley,  upon  a  very  clear  and 
txplicit  engagement  on  his  part  to  warrant  or  guarantee  the 
pajmesit  thereof  by  the  makers.    Bradley's  repreMntations  i» 
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Ckllinger,  in  respect  to  the  goodness  of  the  makers  and  indors- 
ers  of  the  notes,  were  very  positive,  and  it  is  quite  obvious*  that 
the  sale  was  made  in  reliance,  in  part,  upon  the  faith  of  sach 
representations,  and  the  repeated  assurances  of  B.  Bradley 
that  the  makers  and  indorsers  were  good,  and  the  notes 
would  be  paid,  and  that  he  would  warrant  their  payment  K 
the  action  had  been  for  deceit  in  the  sale  of  these  notes,  the 
representations  shown  to  be  untrue  in  respect  to  the  circam- 
stances  both  of  the  makers  and  indorsers  of  the  notes,  connect- 
ed with  the  fact  that  their  paper,  had  been  previously  protested, 
and  that  B.  Bradley  &  Co.  as  accommodation  acceptors,  had 
been  obliged  to  pay  a  draft  made  by  them  of  $2600,  itself  pvea 
to  take  up  protested  paper,  with  the  other  facts  and  circum- 
stances in  the  case,  would  probably  have  authorized  the  jury  to 
find  for  the  plaintiff,  on  such  an  issue.  But  the  action  is  in 
form  one  of  contract,  and  the  chief  question  ii^  the  cause  is^ 
whether,  as  such,  it  can  be  maintained.  In  the  negotiations 
which  preceded  the  exchange  of  the  papers  and  the  final  eon- 
summation  of  the  trade,  Clallinger  continually  required  the  in- 
dorsement of  B.  Bradley  &,  Co.  on  the  paper,  and  Bradley  as 
persistently  refused  to  give  such  indorsement ;  but  reiterated 
and  insisted  that  the  notes  were  good,  and  that  he  would  be 
perfectly  willing  to  indorse  them,  except  that  the  restrictions 
of  his  partnership  obligations  forbade  his  doing  so ;  saying,  at 
the  same  time,  "I  will  warrant  them  to  be  paid ;  I  will  see  it 
paid,  you  may  take  my  word ;  my  word  is  as  good  as  any  writ- 
ing." So  far  as  this  language  and  these  undertakings  are  con- 
cerned, they  are  promises  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person,  and  being  by  parol  are  clearly 
within  the  statute,  and  void.  But  the  case  turned  at  the  ecr-* 
cuit  upon  the  other  branch  of  the  representations  made  at  the 
time,  and  it  remains  to  inquire  whether  the  charge  of  the 
circuit  judge  was  right  upon  this  point.  The  charge  on  this 
point  is  as  follows :  ^'  That  if  at  the  time  the  notes  were  sold 
and  transferred  to  Gallinger,  they  were  transferred  by  the  de- 
fendant B.  Bradley,  with  a  warranty  that  the  makers  were 
worth  $40,000  or  $50,000,  and  the  indorser  worth  $25,000,  and 
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that  such  warranty  was  part  of  the  agreement  of  sale,  and  the 
makers  and  indorsers  were  in  fact  insolvent  at  the  time,  the 
cause  of  action  was  made  oat."  The  jury,  in  finding  for  the 
plaintiff,  have  affirmed  this  proposition,  and  the  proofs  clearly 
warrant  the  finding,  npon  the  facts.  At  the  time  of  the  trade, 
Bradley,  in  the  final  conversation,  said  of  the  notes :  *'  I  will 
warrant  them  good  notes  and  they  will  be  paid ;  they  were 
given  for  a  valuable  consideration,  and  are  regular  business 
notes ;  the  makers  are  responsible ;  J.  and  L.  Bradley  are  worth 
$40,000  or  $50,000,  and  B.  L.  Faulkner  $25,000 ;  all  you  have 
got  to  do  is  to  present  these  notes  when  they  are  due," 

The  argument  of  the  defendants'  counsel  is,  that  this  was  all 
one  transaction  ;  that  the  contract  or  engagement  of  B.  Brad- 
ley is  an  entire  one  and  is  a  guaranty  of  the  goodness  of  the 
notes,  and  in  effect  an  engagement  to  pay  the  same  if  the  makers 
or  indorsers  did  not,  and  is  thus  a  promise  to  pay  the  debt  of 
another,  and  within  the  statute.  I  do  not  think  we  are  bound 
to  put  such  a  construction  upon  these  declarations,  to  save  the 
defendants  from  a  just  and  honest  responsibility.  The  repre- 
sentations are  positive  as  they  were  false  in  fact.  A  positive 
affirmation  of  a  fact  is  a  sufficient  warranty.  It  is  not  neces- 
sary, to  sustain  an  action  for  deceit  for  false  representations, 
that  all  the  representations  made  at  the  time  should  be  false. 
So  it  is  not  necessary,  when  the  action  is  for  a  warranty  found- 
ed on  the  representations,  that  all  the  representations  should  be 
false,  or  all  actionable.  If  there  be  any  actionable  representa- 
tion it  will  do.  It  is  precisely  as  though  but  part  of  the  action- 
able words  alleged  in  an  action  for  slander  were  proved.  The 
&ct  that  Bradley  made  promises  or  representations  which  will 
-not  sustain  an  action,  ought  not  to  vitiate  in  respect  to  those 
thae  will.  Those  which  will  sustain  an  action,  if  proved,  are 
not  to  be  affected  by  the  rest  of  the  conversation  had^  or  declar- 
ations made,  at  the  time,  unless  they  qualify  the  representa- 
tions relied  on,  or  destroy  their  force.  Gallinger  had  a  right 
to  rely  upon  the  representations  of  Bradley  in  regard  to  the 
responsibility  of  the  makers  and  indorsers  of  the  note,  and  he 
doubtless  purchased  the  notes  trusting  to  the  responsibility  of 
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the  makers  and  indorsers  to  pay  the  same,  in  confidence  that 
B.  Bradley  knew  and  truly  stated  the  facts  in  regard  to  their 
pecuniary  ability,  respectively.  Such  representations  cannot 
be  treated  as  mere  matters  of  opinion,  and  the  jury  have  found 
otherwise,  in  this  case.  What  a  man  positively  affirm^  with 
the  view  to  induce  another  to  part  with  his  property,  if  relied 
on  and  confided  in,  he  should  be  held  to  undertake  and  promise 
to  be  true.  An  affirmation  in  regard  to  an  existing  fact,  dis- 
tinctly and  positively  made  in  the  negotiations  for  trade,  should 
be  regarded  as  a  contract,  and  enforced  as  a  warranty.  (2  CW- 
en,  438.  4id.440.  10Wend.il.  6  J3ar6. 537.)  The  charge, 
in  this  particular,  was  right,  and  in  all  particulars.  The  cor- 
rect rule  of  damages  was  given  to  the  jury.  The  defendants 
were  merely  required  to  make  good  their  warranty.  The  con- 
sideration for  which  Gallinger  sold  the  right  of  action  to  the 
plaintiff,  had  nothing  to  do  with  the  question  of  damages.  The 
plaintiff  had  purchased  the  entire  right  of  action,  and  was  en- 
titled to  recover  the  full  damages  which  Gallinger  might  have 
recovered  if  the  suit  had  been  brought  in  his  name. 

The  sale  to  the  plaintiff  did  not  in  any  way  affect  the  meas- 
ure of  damages  for  which  the  defendants  were  liable.  The 
judgment  should  be  affirmed. 

New  trial  denied,  with  costs. 

[Oatuga  General  Term,  June  1, 1867.  Johnson,  T.  R.  Strong  and  Smith, 
Justices.] 


Farrington  vs.  The  Frankfort  Bank. 

Where  negotiable  paper,  obtained  fVom  the  party  executing  it  by  means  of  firaod, 
is  parted  with  to  an  innocent  holder,  in  the  usual  course  of  tradej  for  a  Tain- 
able  consideration,  such  holder  will  be  protected. 

But  the  valuable  consideration  must  be  either  a  new  advance,  made  at  the  time; 
or  some  prior  security  must  be  parted  with ;  or  an  existing  indebtedness  ad- 
ually  discharged,  in  order  to  complete  the  title  of  the  holder. 

Where  the  plaintiff  was  induced,  by  the  false  and  fraudulent  representations  of 
the  drawer  of  bills  of  exchange,  to  indorse  the  same  for  his  aooommodatioD, 
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and  the  bills  were  therenpon  delivered  to  the  cashier  of  a  bank  which  then  held 
protested  drafts  drawn  by  the  same  drawer  apon  the  same  drawees ;  there  be- 
ing no  agreement  between  the  drawer  and  the  cashier  that  the  new  drafts 
should  be  received  by  the  bank  in  payment  of  the  protested  drafts,  but  the 
same  were  procured  by  the  drawer  and  delivered  to  the  cashier  with  the  inten- 
tion that  they  should  be  held  as  additional  and  collateral  security  to  the  pro- 
•tested  bills ;  and  the  new  drafts  were  subsequently  passed  to  the  credit  of  the 
drawer,  on  the  books  of  the  bank,  and  he  was  charged  with  the  protested  bills, 
and  the  latter  were  stamped  with  the  canceling  iron  of  the  bank,  but  still  re- 
mained in  its  possession  ;  it  was  held  that  the  plaintiff's  indorsement,  having 
been  obtained  by  fVaud  and  misrepresentation,  was  to  be  deemed  void  as 
against  him ;  and  that  the  bank  was  not  entitled  to  protection  as  abonafde 
holder  for  a  valuable  consideration  and  without  notice. 
Held  alsOf  that  the  plaintiff  might  maintain  an  action  against  the  bank  to  have 
the  indorsements  declared  void  in  its  hands,  to  restrain  the  collection  of  the 
biUs,  and  to  have  the  indorsements  erased  therefrom. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after  a 
trial  at  the  circuit.  The  complaint  alleged  that  the  firm 
of  Osborn,  TumbuU  &  McDonald,  a  produce  firm  in  New  York, 
was  insolvent  on  the  17th  January,  1856,  and  that  the  cashier 
of  the  defendant  knew  that  fact ;  that  on  the  14th  of  January, 
drafts  on  the  firm,  accepted  by  them,  and  on  which  the  defend- 
ant had  advanced  money,  came  back  protested  for  non-payment, 
and  remained  unpaid,  which  was  also  known  to  the  defendant's 
cashier,  but  all  these  facts  were  unknown  to  the  plaintiff.  That 
on  the  17th  January,  1856,  Simeon  Osborn,  jun.  a  member  of 
said  firm,  and  Mr.  Pomeroy,  the  defendant's  cashier,  came  to  the 
dwelling  of  the  plaintiff,  and  Osborn  requested  the  plaintiff  to 
indorse  two  drafts,  drawn  by  Osborn  on  the  firm — one  for  $2000 
and  one  for  $2500 — and  to  induce  him  to  do  so,  made  certain 
representations  in  reference  to  the  solvency,  &c.  of  the  firm  and 
of  Osborn  individually,  relying  on  which  the  plaintiff  indorsed 
the  drafts  in  question,  and  they  were  delivered  by  Osborn  to  the 
defendant.  That  the  defendant  parted  with  no  value  or  securi- 
ties for  the  draft ;  that  the  indorsement  was  for  the  accommo- 
dation of  Osborn  and  the  firm,  and  without  consideration  ;  and 
that  Osborn  came  at  Pomeroy's  solicitation,  Pomeroy  knowing 
that  the  firm  was  insolvent.  That  Osborn's  representations 
were  fiilse,  and  the  firm  had  then  failed  and  made  an  assignment, 
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and  Osborn's  individaal  property  was  coyered  by  mortgages  and 
judgments.  Judgment  was  prayed,  declaring  the  drafts  void 
in  the  defendant's  hands,  and  a  preliminary  injunction  restrain- 
ing their  negotiation,  &c.  The  answer  alleged  that  the  firm's 
acceptances  had  been  protested  before,  without  impairing  their 
credit  or  solvency  j  and  that  on  the  9th  of  January,  1856,  a  draft 
for  $2000,  and  on  the  15th  of  January,  1856,  another  draft  for 
$2500,  accepted  by  the  firm,  and  which  had  been  discounted  by 
the  defendant,  were  returned  protested  for  non-payment  It 
also  detied  all  complicity  (or  knowledge  on  the  part  of  the  bank 
or  Pomeroy,  of  any  of  the  facts  tending  to  establish  any  compli- 
city) on  the  part  of  the  bank  or  Pomeroy,  in  the  alleged  misrep- 
resentations of  Osborn  &c.,  or  any  guilty  knowledge  d&c,  and 
put  in  issue  the  plaintiff's  ignorance  and  Osborn's  knowledge  of 
the  condition  of  the  firm,  &c.  It  then  alleged  that  the  cashier 
had  no  knowledge  or  suspicion  that  Osborn  was  about  to  make 
or  did  make  any  true  or  false  representations,  and  put  in  issue 
the  fact  of  the  representations  having  been  made.  It  also  al- 
leged that  on  the  17th  of  January,  before  the  drafts  in  question 
were  made  or  indorsed,  Osborn  and  the  cashier  had  made  an 
agreement  that  Osborn  should  furnish  to  the  bank  such  drafts 
as  he  did  furnish,  indorsed  by  the  plaintiff,  and  that  such  drafts 
should  cancel  and  pay  the  two  protested  drafts  above  mentioned; 
that  Osborn  furnished  the  drafts  pursuant  to  the  agreement,  and 
on  receipt  of  them  the  bank  canceled  the  old  drafts,  and  receiv- 
ed the  new  drafts  in  full  payment  thereof,  and  so  parted  with 
securities  &c.,  by  releasing  TumbuU  and  McDonald,  two  of  the 
acceptors  of  the  protested  drafts.  It  alleged,  on  informaticn 
and  belief,  that  there  was  a  ftiU  consideration  for  the  indorse- 
ment, moving  from  Osborn  to  the  plaintiff,  and  put  in  issue  the 
material  facts  touching  the  insolvency  &c.  of  Osborn  and  the 
firm.  The  cause  was  tried  at  an  adjourned  circuit,  in  Herkimer 
county,  in  May,  1856,  before  Justice  Pratt,  without  a  jury. 

The  following  facts  were  found  by  the  judge :  Previous  to  Jan- 
uary 17,  1856,  the  firm  of  Osborn,  TurnbuU  &  McDonald  had 
been  engaged.in  business  in  the  city  of  New  York,  in  the  pur- 
chase and  sale  of  butter  and  cheese  ;  and  in  such  business  had, 
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from  time  to  time,  obtained  money  from  the  defendants  upon 
drafts  drawn  by  Simeon  Osborn,  jon.  a  member  of  the  firm,  who 
resided  in  Herkimer  county,  upon  the  firm  in  New  York,  and 
which  drafts^were  accepted  by  the  firm»  On  the  17th  of  Janu- 
nary,  1856,  the  said  firm  were  indebted  to  the  defendants  upon 
such  drafts,  in  about  the  sum  of  $17,500,  none  of  which  were 
due  except  two  drafts,  amounting  in  the  aggregate  to  $1400, 
which  had  been  protested  for  non-payment ;  one  on  the  9th^and 
the  other  on  the  15th  day  of  January.  On  the  said  17th  day 
of  January,  Mr.  Pomeroy,  the  cashier  of  the  defendants,  hearing 
that  the  firm  was  in  a  very  precarious  condition,  called  upon  the 
said  Simeon  Osborn,  jun.  and  pressed  him  for  further  security, 
and  for  that  purpose  went  with  him  to  the  house  of  the  plaintifT, 
to  solicit  him  to  become  indorser  for  said  firm.  Osborn,  in  a 
private  interview  with  the  plaintifi)  solicited  him  to  indorse  for 
them  to  the  amount  of  $4500,  and  to  induce  him  to  do  so,  rep- 
resented that  they  were  under  temporary  embarrassments 
merely ;  that  there  would  be  no  risk  in  indorsing ;  that  the  firm, 
as  well  as  himself,  individually,  had  ample  means  to  secure  him 
if  the  firm  should  become  more  embarrassed.  Induced  by  these 
representations,  the  plaintiff  indorsed,  in  blank,  the  two  drafts 
in  question,  drawn  by  the  said  Simeon  Osborn  for  $4500,  which 
were  delivered  to  the  said  cashier.  The  representations  made 
by  said  Simeon  Osborn  to  the  plaintiff  were  untrue  in  fact ;  the 
said  firm  at  that  time  having  actually  suspended,  and  being  at 
the  time  largely  insolvent,  and  the  firm  and  the  said  Simeon 
Osborn  individually  having  assigned  and  otherwise  encumbered 
all  their  property  for  the  benefit  of  other  creditors  of  the  firm. 
The  cashier  had  no  actual  knowledge  of  the  misrepresentations 
of  Osborn  to  the  plaintiff.  There  was  no  agreement  between 
Osborn  and  Pomeroy,  that  the  said  drafts  should  be  received  by 
the  bank  in  payment  of  the  drafts  then  under  protest,  but  the 
same  were  procured  by  Osborn  and  delivered  to  Pomeroy  with 
the  intention,  on  the  part  of  Osborn,  that  they  should  be  held  as 
additional  and  collateral  security  to  the  indebtedness  then  exist- 
ing against  said  firm  in  favor  of  the  defendants.  Pomeroy,  on 
the  19th  of  January,  and  before  the  service  of  the  injunction  in 
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this  cause,  passed  the  drafts  in  suit  to  the  credit  of  Osbom  upon 
the  books  of  the  bank,  and  charged  him  with  the  protested  drafts, 
and  stamped  them  with  the  canceling  iron,  which  drafts  hare 
since  remained  and  are  now  in  possession  of  the  defendants. 
Upon  these  facts  the  judge  found  as  matter  of  law,  that  the  drafts 
not  having  been  delivered  to  the  defendants  upon  any  new  consid- 
eration or  credit,  nor  in  payment  of  any  antecedent  indebted- 
ness ;  and  the  indorsement  of  the  plaintiff  having  been  obtained 
by  misrepresentations,  the  same  should  be  deemed  void,  as 
against  the  plaintiff,  in  the  hands  of  the  defendants.  The 
plaintiff  was  therefore  declared  entitled  to  the  relief  prayed  for 
in  the  complaint,  without  costs  to  either  party.  A  judgment  was 
accordingly  entered,  by  which  it  was  adjudged,  declared  and  de- 
termined, that  the  said  indorsements  by  the  plaintiff  were  null 
and  void  as  against  the  plaintiff;  and  the  defendant,  its  offi- 
cers and  agents,  were  perpetually  enjoined  from  enforcing  the 
collection  of  said  drafts,  or  either  of  them,  by  suit  or  otherwise, 
against  the  plaintiff ;  and  from  bringing  any  action  at  law  or 
equity  against  the  plaintiff  upon  the  said  drafts,  or  either  of 
them ;  and  the  plaintiff  was  adjudged  and  declared  to  be  freed 
and  discharged  of  and  from  any  liability  on  account  of  said  in- 
dorsements. And  it  was  further  ordered,  adjudged  and  deter- 
mined, that  the  defendant  be  ordered  and  directed  to  erase  the 
plaintiff's  indorsements  upon  said  drafts. 
From  this  judgment  the  defendant  appealed. 

R.  Conkling-,  for  the  appellant. 

F.  Kernauy  for  the  respondent. 

W.  F.  Allen,  J.  The  bills  in  question,  with  the  indorse- 
ment of  the  plaintiff,  came  into  the  possession  of  the  defendant 
on  the  day  of  their  date,  (January  17th,  1856,)  and  this  suit 
was  commenced  and  the  preliminary  injunction  served  two  days 
thereafter,  (January  19th.)  As  the  circumstances  under  which 
the  indorsements  were  obtained,  if  as  alleged  by  the  plaintiff, 
would  not  constitute  a  defense  to  an  action  at  the  suit  of  a  bona 


JEFFERSON— APRIL,  1867.  559 


Farrington  v.  Frankfort  Bank. 


fide  holder  for  valne,  this  action  was  necessary  to  the  protec- 
tion of  the  plaintiff  and  was  properly  brought,  and  may  be 
sustained,  if  the  evidence  sustains  the  allegation  of  fraud,  and 
the  defendants  are  not  holders  for  value  without  notice  of  the 
firaud  by  which  the  plaintiff  was  induced  to  make  the  indorse- 
ment Although,  in  case  the  defendant  should  continue  the 
holder  of  the  bills  until  after  they  matured,,  the  plaintiff  might, 
if  his  allegations  are  true,  defend  himself  at  law  in  any  action 
to  be  brought,  as  against  him,  the  defense  would  be  of  no  avail 
as  against  any  other  person  or  ^corporation  to  whom  the  defend- 
ants might  transfer  them  before  due  ;  and  hence  this  action  was 
necessary  and  proper.  {Reed  v.  The  Bank  of  Newhurgh^ 
1  Paige,  215.  Coddington  v.  Bay,  20  Jhhn.  637.  Hamilton 
V.  Conway,  1  K.  517.)  That  the  indorsements  were  pro- 
cured by  a  very  gross  fraud,  is  very  clearly  established  by  the 
evidence,  and  is  not  disputed  by  the  counsel  for  the  appellants. 
With  this  part  of  the  finding  of  the  justice,  upon  the  trial,  no 
fault  was  found  upon  the  argument  of  the  appeal,  either  in  the 
printed  points  or  otherwise ;  but  on  the  contrary,  it  was  con- 
ceded that  the  plaintiff  was  induced  to  indorse  the  bills  by  the 
fjBilse  and  fraudulent  representations  of  the  drawer,  substantially 
as  stated  in  the  complaint,  so  that  we  are  relieved  firom  the  ex- 
amination of  this  branch  of  the  case. 

The  serious  question,  and  indeed  the  only  question,  upon  the 
merits,  is  that  arising  out  of  the  evidence  of  the  circumstances  and 
considerations  of  the  transfer  of  the  paper  to  the  defendant ;  and 
upon  this  point  there  was  some  cire^umstantial  but  no  substantial 
difference  in  the  testimony  of  the  two  principal  witnesses  of  the 
respective  parties.  The  substance  of  the  transaction  is  the 
same  as  detailed  by  both  the  witnesses.  *  The  drawers  of  the 
bills  indorsed  by  the  plaintiff  were,  at  their  date,  indebted  to 
the  defendants  to  a  large  amount,  upon  negotiable  paper  not 
yet  due,  and  to  the  amount  of  $4500  upon  paper  over  due  and 
under  protest,  and  were  in  bad  credit  and  actually  insolvent 
The  drafts,  with  the  indorsements  of  the  plaintiff,  were  procured 
in  order  to  provide  for  the  debt  past  due  which  was  represented 
by  two  bills  of  Osbom's  on  the  firm  of  Osborn,  Tumbull  & 
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McDonald,  for  $2000  and  $2500,  respectiyely,  and  that  in- 
debtedness constituted  the  only  consideration  of  their  transfer 
to  the  defendants.  The  protested  drafts  were  not  delivered  to 
the  parties  at  the  time  of  the  transfer  of  the  new  bills,  bat  on 
the  evening  of  the  19th  of  January,  a  short  time  before  the 
service  of  the  papers  for  the  commencement  of  this  action,  the 
parties  to  the  old  drafts  were  credited  with  the  avails  of  the 
new,  and  charged  with  the  old,  together  with  the  expenses  of 
the  protest,  &c.,  and  the  latter  were  marked  or  cut  with  tiie 
canceling  iron  of  the  bank  and  placed  in  a  drawer  with  papers 
of  the  like  character,  where  they  remained  up  to  the  time  of 
the  trial.  This  was  the  transaction,  and  it  must  speak  &r 
itself.  It  was  carried  out,  in  substance,  acc(H-ding  to  the  un- 
derstanding of  the  parties.  There  was  no  express  agreement 
that  the  new  bills  should  or  should  not  be  taken  in  absolute 
payment  of  the  protested  paper,  or  as  collateral  security  for  it 
It  was,  doubtless,  the  understanding  of  both  parties,  that  the 
debtors  should  have  the  benefit  of  the  new  paper  in  liquidation 
of  the  old,  that  the  difference  in  amount  between  the  two^ 
growing  out  of  the  accumulation  of  interest,  protest  &C.,  should 
b.e  settled  and  paid  by  the  parties  liable.  The  form  which  the 
transaction  took  upon  the  books  of  the  defendants,  and  the  dis- 
posal of  the  pretended  paper,  was  the  result  of  an  orderiy  and 
proper  method  of  bookkeeping  and  the  course  of  business  which 
was  deemed  proper  by  the  officers  of  the  bank  under  the  cir- 
cumstances, rather  than  by  any  express  agreement  between  the 
parties. 

Whether  a  title  acquired  under  these  circumstances,  and 
upon  this  consideration,  is  a  valid  title  as  one  acquired  bona 
fide  and  for  value,  and  perfect  as  against  the  equities  of  the 
plaintifi*,  is  the  principal  question  made  upon  the  appeal ;  for 
although  the  counsel  for  the  respondents  makes  a  point  upon  the 
complicity  of  the  cashier  and  the  defendant  in  the  fraud  perpe- 
trated upon  the  plaintiff,  there  is  no  proper  allegation  of  such 
fraudulent  combination,  in  the  complaint,  and  the  judge  at  the 
circuit  did  not  base  his  decision  upon  any  such  fact ;  and  it  is  not 
therefore  deemed  necessary  to  examine  the  evidence  which  it  is 
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claimed  bears  upon  the  question.  In  other  words,  as  the  case 
oomes  before  ns  that  question  is  not  in  it.  That  a  holder  for 
value  can  alone  retain  as  against  the  defrauded  party,  or  en- 
force the  collection  of,  negotiable  paper  procured  by  fraud,  is 
not  questioned.  {Rogers  v.  MortoUj  12  Wend.  484.  14  id. 
575.)  It  is  conceded  that  something  more  is  necessary  to  sup- 
port the  title  of  the  holder,  as  against  the  true  owner  who  has 
been  fraudulently  deprived  of  negotiable  paper,  or  against  the 
parties  to  such  paper,  obtained  by  fraud  or  without  consideration, 
than  that  which  must  be  sufficient  as  a  consideration  to  support 
a  transfer  as  between  the  parties  negotiating  it.  In  this  case 
the  bills  were  transferred  to  the  defendants  in  the  ordinary 
course  of  business  and  upon  a  good  consideration  as  between 
them  and  Osborn,  who,  in  the  absence  of  any  fraud,  was  fully 
authorized  to  deliver  them  to  the  defendants,  so  as  to  bind  the 
plaintiff  as  indorser ;  but  the  question  is  whether  they  were 
transferred  for  value  given  at  the  time,  so  as  to  protect  the  de- 
fendants against  the  equities  of  the  plaintiff.  The  general  prin* 
ciple  is  settled  in  the  case  of  Bay  v.  Coddington,  (5  John.  Ch. 
Rep.  54,  and  20  John.  637,)  'that  the  consideration  which  will 
protect  the  indorser  of  negotiable  paper  against  the  latent 
equities  of  parties  or  third  persons,  must  be  something  of  value 
parted  with  in  fact  at  the  time,  in  money  or  property — some 
responsibility  incurred — or  some  right  relinquished,  upon  the  i 
faith  and  credit  of  the  paper.  This  is  fully  recognized  in  all 
the  cases  to  be  found  in  our  books,  and  the  only  difficulty  has 
arisen  in  the  application  of  this  principle  to  the  circumstances 
of  each  case.  A  precedent  debt,  when  the  note  or  bill  is  taken 
in  payment  and  satisfaction  of  it,  and  securities  are  given  up 
or  lost  in  consideration  of  the  transfer,  has  been  held  a  suffi- 
cient consideration  as  a  present  parting  with  value  on  the  faith 
of  the  note.  One  difficulty  in  this  case  is  in  the  want  of  evi- 
dence that  the  bills  in  question  were  taken  in  payment  of  the 
precedent  debt  of  Osborn,  so  as  to  bring  this  case  within  the 
principle  contended  for.  The  judge  has  found  that  diey  were 
not  so  taken,  and  his  conclusion  appears  to  be  warranted  by  the 
evidence,  and  the  course  of  the  decisions  in  this  state.  As  be- 
VoL.  XXIV.  71 
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tween  the  defendant  and  these  original  debtors,  it  could  not 
have  been  claimed  by  the  latter,  under  the  authorities,  that  their 
liability  was  discharged  by  the  transfer  of  these  drafts,  unless 
payment  resulted  from  them.  There  was  certainly  no  express 
agreement  that  they  should  be  received  in  absolute  payment. 
Upon  the  refusal  of  the  drawees  to  accept,  or  upon  the  diBhonor 
of  the  bills  at  maturity,  the  defendants  could  have  resorted  to 
the  original  liability  of  the  debtors,  and  maintained  an  action 
against  them  upon  the  protested  drafts.  Ola^t  v.  Rathbone^ 
5  Wend.  490.  Cole  v.  Saoket,  1  Hill,  616.)  The  new  bills 
were  but  the  bills  of  the  debtors  themselves,  and  not  the  paper 
of  a  third  person.  The  plaintiff  was  the  accommodation  in- 
dorser  of  the  debtors,  and  was  known  by  the  defendants'  cashier 
to  be  such,  which  would  bring  the  case  within  the  principle  of 
Cole  V.  Sackett,  Watervliet  Bank  v.  White,  (1  Denio,  608;) 
Waydell  v.  Luer,  (5  HUl,  442 ;  8  Denio,  418 ;)  ERghland  Bank 
V.  Dubois,{5  Den.  568;)  Elwood  v.  Deifendarff,  (5  Barh.  398.) 
If  the  transfer  was  not  in  payment  and  discharge  of  the  prior 
indebtedness,  as  between  the  parties,  and  without  affirmative  ev- 
idence of  the  fact  it  could  not  be  presumed,  then  it  was  not  a 
transfer  in  payment  so  as  to  cut  off  the  equities  of  third  per- 
sons. I  have  met  with  no  case  in  our  own  courts  in  which  a 
transfer  of  commercial  paper  has  been  held  to  have  been  in  pay- 
ment of  an  existing  debt  so  as  to  affect  the  parties  to  the  paper 
transferred,  as  the  persons  claiming  title  to  it,  in  which  it  was 
not  in  fact  payment  as  between  the  parties  to  it.  It  is  possible 
that  the  convenience  and  security  of  those  dealing  in  commer- 
cial paper  require  that  the  law  as  held  in  this  state  should  be 
somewhat  modified,  and  perhaps  be  made  to  conform  to  the  opin- 
ion of  Justice  Story,  in  Swift  v.  Tyson,  (16  Peters,  1 ;)  but 
if  this  be  so  held  it  can  only  properly  be  done  by  the  court  of 
last  resort,  who  can  alone  authoritatively  review  and  modify  the 
decision  of  the  court  for  the  correction  of  errors. 

The  decisions  in  our  own  state  are  not,  I  think,  inconsistent 
with  each  other,  and  with  the  exception  of  the  case  of  White  v. 
Springfield  Bank,  (8  Sandf.  S.  C.  R.  222,)  there  \m  been  no 
attempt  to  detract  from  the  force  of  the  case  of  Coddingten  v. 
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Bay,  (20  John,  636,)  or  the  leading  opinion  ofthe  chancellor  in 
Sialker  v.  McDonald,  (6  HiU,  98.)  In  Coddingtan  v.  Baff 
the  notes  were  transferred  to  the  defendants  to  indemnify  them 
against  responsibilities  already  incurred  for  the  party  transfer- 
ring them.  Chief  Justice  Spencer  says,  ''  Now  I  understand  by 
the  usual  course  of  trade,  not  that  the  holder  shall  receive  the 
bills  or  notes  thus  obtained  as  securities  for  antecedent  debts, 
but  that  he  shall  take  them  in  his  business  and  as  payment  for 
a  debt  contracted  at  the  time."  If  the  judge  was  right  in  his 
conclusion,  as  I  think  he  was,  that  the  drafts  in  question  were 
not  transferred  in  payment,  absolutely,  of  the  prior  indebtedness 
of  Osbom,  TnrnbuU  &  McDonald,  they  were  of  course  received 
as  security,  and  the  case  is  directly  within  Coddington  v.  Bay. 
The  next  case  was  that  of  Wardell  v.  Howell,  (9  Wend.  170,) 
and  there^  the  note  was  transferred  as  collateral  security  for  a 
prior  debt,  and  in  consideration  of  its  receipt  the  plaintiff  dis- 
continued a  suit  which  he  had  commenced  against  the  debtor, 
and  gave  him  time.  This  was  not  held  a  sufficient  giving  up  or 
parting  with  any  valuable  right  or  thing  to  give  the  party  the 
rights  of  a  bona  fide  holder  for  value.  In  Rosa  v.  Brother 9ony 
(10  Wend.  85,)  the  question  was  directly  presented,  and  it  was 
expressly  decided  that  when  a  creditor  receives  the  transfer  of 
a  negotiable  note  in  payment  of  a  precedent  debt,  he  takes  it 
subject  to  all  equities  existing  between  the  original  parties.  In 
this  case  it  did  not  appear  that  any  security  was  given  up. 
Chancellor  Walworth  says,  in  Stalker  v.  McDonald,  that  there 
is  no  doubt  that  Rosa  v.  Brotherson  follows  the  decision  of 
Coddingtm  v.  Bay.  In  Payne  v.  Cutler,  (18  Wend.  606,) 
the  notes  were  transferred  and  the  value  of  them  allowed  on  a 
settlement  of  accounts  with  the  payee,  and  it  was  held  that  the 
holders  were  not  holders  for  value,  and  that  the  consideration 
was  inquirable  into  in  an  action  by  them  against  the  maker. 
Chief  Justice  Savage  says,  *'  The  plaintiff  in  this  case  neither 
having  advanced  any  thing  nor  incurred  liability  on  the  credit 
of  these  notes,  we  must  on  this  motion  assume  that  the  notes 
were  obtained  by  fraud,  and  the  defense  was  therefore  proper." 
Francia  v.  Joseph,  (3  Edw.  Ch.  182,)  was,  like  this,  an  equi- 
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table  claim  to  recover  possession  of  a  promissory  note  whicb,  as 
was  alleged,  had  been  fraudulently  diverted  from  its  proper  ase, 
and  the  defendant  had  received  it  as  secttrity  for  a  precedent 
debt,  of  one  Trho  held  it  as  the  agent  of  the  plaintiff,  and  had  on 
receiving  it  given  up  another  note  made  by  a  third  person,  which 
had  been  deposited  with  them  as  security  for  the  same  debt,  and 
their  title  was  declared  invalid  as  against  the  claims  of  the 
rightful  owner  of  the  note.  7%€  Bank  of  Salina  v.  Babcock, 
(21  Wend.  499,)  was  decided  upon  grounds  which  were  sup- 
posed to  make  the  case  an  exception  to  the  general  rule,  and 
was  not  considered  by  the  court  pronouncing  it  as  overruling  any 
of  the  antecedent  cases  in  our  own  courts.  The  court  held  that 
the  plaintiff  did  pay  value  for  the  note  in  the  strict  sense  of  the 
term.  Ch.  J.  Nelson  says,  "  The  proceeds  of  the  note  were 
placed  to  the  credit  of  Trowbridge  &  Co*  for  whom  it.  was  dis- 
counted and  were  drawn  out ;  not,  I  admit,  by  checking  for  the 
money,  but  by  the  cancellation  of  securities  held  by  the  plaintiff, 
which  was  the  same  thing  in  legal  effect.  By  this  cancellation 
a  responsible  indorser  had  been  discharged,  or  if  not  discharged, 
the  remedy  against  him  had  been  rendered  doubtful.  Upon  this 
distinguishing  feature  of  the  case  the  decision  is  rested."  The 
Sank  of  St  Albans  v.  Gilliland,  (23  Wend.  311,)  was  put 
upon  the  ground  that  the  note  was  taken  by  the  plaintiff  in  full 
satisfaction  of  the  prior  indebtedness^  without  recourse  and  the 
debt  discharged.  The  court,  in  giving  judgment,  reaflSrms  the 
doctrine  that  '^  receiving  a  note  for  a  precedent  debt  is  not  re> 
ceiving  it  for  value,  within  mercantile  usage,"  and  refers  approv- 
ingly to  the  cases  sustaining  the  doctrine.  The  plaintiff  had  dis- 
charged the  personal  responsibility  of  the  original  debtors  on  the 
credit  of  the  note,  and  had  thus  parted  with  value.  The  decis- 
ion in  the  case  of  The  Bank  of  Sandusky  v.  Scovilie,  (24  Wend. 
115,)  is  placed  by  the  court  upon  the  same  principle.  Bronson,  J., 
says,  "  The  note  was  discotinted  by  the  plaintiff  for  the  benefit 
of  Ward  to  extinguish  his  debt,  and  the  avails  went  to  discharge 
his  liability  to  the  bank."  Emphasis  is  laid  upon  the  fact  that 
a  debt  was  "  extinguished,"  and  a  personal  liability  of  the  orig- 
inal debtor  "  discharged/'     The  Mohawk  Bank  v.  Coreyj  (l 
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BUly  513,)  was  an  action  against  the  defendant  as  the  indorser 
of  the  note  of  one  Borst,  which  had  been  transferred  to  the  plain* 
tiff  in  payment  of  two  notes  of  the  same  maker,  indorsed  by  one 
Voorhees,  which  were  delivered  up,  and  a  sait  which  had  been 
commenced  was  thus  discontinued.  The  court  held,  1st,  that 
there  had  been  no  diversion  of  the  note  from  the  purpose  for 
which  it  was  made  and  indorsed ;  and  2d,  that  if  there  had  been, 
the  plaintiffs  would  still  be  entitled  to  recover  as  bona  fide  holders 
for  value,  within  the  principle  of  The  Bank  of  Salina  v.  Bab- 
cock.  Securities  had  been  given  up.  Stalker  v.  McDonald^ 
(6  Hill,  98,)  affirms  a  judgment  of  the  supreme  court,  to  the  ef-  I 
feet  that  the  holder  of  negotiable  paper  would  not  be  protected 
as  against  the  equities  of  third  persons  when  it  appeared  that 
the  paper  was  received  as  a  security  for  an  antecedent  debt,  and 
the  holders  neitiker  parted  with  value  on  the  credit  of  it,  nor 
relinquished  any  previous  security.  This  is  probably  the  ex- 
tent to  which  the  case  goes  as  authority ;  but  the  chancellor, 
whose  opinion  is  entitled  to  great  weight,  expresses  the  opinion 
that  it  would  be  the  same  if  the  paper  were  received  nominally 
as  payment  He  does  this  upon  a  full  review  of  all  the  cases, 
English  and  American,  and  giving  to  the  cases  in  the  21st  and 
24th  Wendell  their  full  effect  as  deciding  correctly  the  questions 
presented  by  them  under  the  circumstances  disclosed.  Small 
v.  Smith,  (1  Denioy  588,)  was  somewhat  similar  in  its  circum- 
stances to  this  case,  omitting  what  was  done  by  the  defendants 
at  their  banking  house  after  the  transaction  between  them  and 
Osbom  had  been  consummated,  and  in  the  absence  of  the  latter. 
The  plaintiff  had  a  debt  against  the  maker  of  the  note  in  suit, 
and  pressed  him  for  security^  and  agreed  to  take  his  note  at  one 
year,  indorsed  by  the  defendant,  and  the  note  was  procured  and 
delivered  accordingly.  Judge  Beardsley,  in  delivering  the 
opinion  of  the  court,  held  that  it  was  error  in  the  circuit  judge 
to  submit  to  the  jury  whether  the  note  was  received  in  satisfac- 
tion of  the  prior  indebtedness,  as  there  was  no  evidence  tending 
to  show  that  fact     The  case  was  decided  upon  another  point. 

The  Seneca  County  Bank  v.  Neass,  (5  Denio,  829,)  simply 
recognizes  the  principle  that  the  satiafaction  of  a  precedent 
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debt  may  form  a  valuable  consideration  for  the  transfer  of  nego- 
tiable paper ;  but  the  case  was  decided  upon  another  ground, 
and  the  question  now  presented  was  not  considered  by  the  court 
White  V.  The  Springfield  Bank,  (1  Barb.  Sup.  C.  A  225,) 
was  not  a  well  considered  case,  and  under  the  circumstances,  if 
they  appeared  upon  that  motion  as  they  were  developed  upon 
the  hearing  of  the  case  upon  the  merits,  the  decision  might 
well  have  been  different,  and  yet  been  consistent  with  all  the 
cases  that  had  gone  before  it.  Stewart  v.  Stnallj  (2  Barb. 
Step.  C.  R.  559,)  decided  that  a  person  could  not  be  said  to 
have  parted  with  value  for  a  note  when  he  had  only  given  credit 
for  the  amount  of  it  upon  the  note  of  an  insolvent  party,  which 
he  knew  to  be  of  no  value  ;  and  that  is  all  that  has  beea  done 
by  the  defendants  in  this  action,  upon  the  credit  of  the  drafts 
which  they  claim  to  retain  and  enforce  ligaiist  the  plaintiffs. 
The  case  cited  was  decided  by  Judges  Gady,  Willard  and  Ed- 
monds, and  the  argument  of  Judge  Cady  was  entirely  applicable 
to  the  points  of  this  case.  In  Montross  v.  Clarky  (2  SemdL  S. 
C.  R.  115,)  the  note  in  suit  was  transferred  to  the  plaintiff  in 
part  payment  of  a  note  they  held  against  the  payee,  and  Judge 
Sandford  instructed  the  jury  that  if  the  note  had  been  diverted 
from  the  purpose  for  which  it  was  made  by  the  defendant,  and 
lent  to  the  payee,  the  plaintiffs  could  not  recover.  Thus  directly 
affirming  the  doctrine  of  Rosa  v.  Brothersouy  and  the  other 
cases  cited.  Of  course  what  Vanderpoel,  J.,  said  upon  this 
point,  the  plaintiff  having  recovered,  is  entirely  obiter^  and  the 
remark  was  not  as  well  considered  as  it  would  have  been  if  it 
had  been  material  to  the  case.  Spear  v.  MyerSj  (6  Barb.  445,) 
was  decided  by  Judges  Jones,  Edmonds  and  Edwards,  and  dis- 
tinctly reaffirms  the  doctrine  of  Rosa  v.  Brotherson.  that  par- 
ties who  receive  a  note  which  has  been  improperly  put  in  circu- 
lation, in  payment  of  an  existing  debt,  without  parting  with  any 
value  for  it  at  the  time,  or  surrendering  any  securities,  are  not 
entitled  to  hold  it,  as  against  the  rightful  owner.  The  plaintiib 
had  received  the  note  from  Enapp,  their  debtor,  m  payment  of 
their  debt,  gave  him  a  receipt  for  it,  and  balanced  the  accounts 
on  the  books.    This  is  certainly  as  much  as  was  done  by  the 
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defendants  here,  for  their  canoeling  iron  was  of  no  more  force, 
applied  to  the  papers,  than  was  the  receipt  given  to  the  party. 
Both  acts  are  open  to  explanation.  (  Watervliet  Bank  y.  Whiie^ 
1  Denio,  608.)  White  v.  The  Springfield  Bank,  which  was 
before  Judge  Edmonds  in  1  Barbour,  was  before  the  superior 
court  of  the  city  of  New  York,  on  its  merits,  and  is  reported  in 
3  Sand.  S.  C  R.  222.  The  case  was  one  of  an  absolute  dis- 
charge of  a  precedent  debt,  and  also  one  in  which  the  defendants 
having  collateral  securities  to  a  given  amount  and  which  covered 
the  draft  given  up  on  the  receipt  of  the  note  of  the  plaintiffs, 
made  other  advances  in  lieu  of  the  advance  made  upon  the  draft, 
and  which  further  advances  fully  exhausted  the  collaterals,  so 
that  the  defendants  made  a  case  of  very  strong  equity.  By 
acting  upon  the  faith  and  credit  of  the  plaintiff's  note  they  had 
parted  with  value,  and  unless  permitted  to  retain  the  note,  they 
would  be  the  losers  to  the  full  amount.  But  in  this  case  the 
defendants  are  in  as  good  a  situation,  if  they  are  compelled  to 
surrender  the  bills  indorsed  by  the  ^aintiffs,  as  they  would  have 
been  if  they  had  never  taken  them.  They  parted  with  nothing, 
and  if  they  can  collect  the  drafts,  they  are  by  so  much  the  gainers 
by  the  experiment 

Youngs  V.  Lee,  (18  Barb.  187,  affirmed  2  Kernan,  661,)  was 
well  decided,  in  accordance  with  the  previous  decisions  by  the 
courts  of  this  state.  In  consideration  of  the  note  in  suit,  the 
plaintiff  had  withdrawn  from  the  bank  another  note  of  the  party, 
before  it  reached  maturity,  and  surrendered  it  to  the  maker  on 
receiving  from  him  a  new  note  payable  in  three  months,  indorsed 
by  a  third  person.  In  other  words,  they  had  taken  the  note 
sued  on,  in  satisfaction  of  a  debt  not  yet  due,  and  surrendered 
the  evidence  of  that  debt.  The  decision  in  the  court  of  appeals 
was  put  upon  this  ground  alone.  Judge  Johnson  says,  "  In  the 
case  before  ns  the  note  was  received  in  extinguishment  of  a  de- 
mand upon  a  note  not  yet  due,  and  the  note  was  delivered  up. 
The  surrender  upon  the  consideration  of  a  security  not  due  extin- 
guished the  security.  The  plaintiffs  therefore  became  holders 
for  value,  and  are  entitled  to  recover." 

There  was  nothing  in  this  case  like  the  surrender  of  any  se- 
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curity  by  the  defendant,  upon  receiving  the  drafts  indorsed  by 
the  plaintiff.  The  transaction,  as  between  them  and  Osbonii 
uras  complete  when  the  latter  delivered  to  them  the  drafts.  Ko 
other  act  was  necessary,  or  was  contemplated,  to  vest  the  title 
to  the  drafts  in  them,  and  they  were  then  the  holders  of  both 
sets  of  securities.  The  one  was  therefore  collateral  to  the 
other,  as  found  by  the  judge.  The  subsequent  acts  of  the  de- 
fendants were  performed  of  their  own  volition,  and  not  at  the 
request  or  for  the  benefit  of  any  third  party,  or  in  performance 
of  any  pjurt  of  the  agreement  under  which  they  acquired  title  to 
the  paper.  Their  own  acts  cannot  be  resorted  to  to  fortify  their 
own  title.  They  were,  however,  of  no  legal  importance,  even  if 
done  with  the  knowledge  and  assent  of  Osbom.  The  equities 
of  the  plaintiff  are  very  manifest,  and  the  defendant  has  &iled 
to  show  a  legal  title  to  the  drafts  which  can  overcome  them. 
The  objection  to  the  evidence  of  what  passed  between  Osbom 
and  the  plaintiff  at  the  time  the  indorsements  were  procured,  is 
clearly  untenable.  The  gift  of  the  action,  and  the  foundation 
of  the  plaintiff's  equities,  is  the  false  and  fraudulent  represent- 
ations of  Osbom ;  and  to  shut  out  the  evidence  of  the  declara- 
tions of  Osbom  would  be  simply  to  debar  the  injured  party  of 
all  relief.  The  complaint  does  not  necessarily  mean  that  the 
representations  were  made  in  the  presence  of  the  defendants' 
cashier,  and  if  it  did,  that  part  of  the  averment  would  be  imma- 
terial, so  far  as  the  case  upon  which  relief  was  finally  granted 
is  concerned,  and  might  well  have  been  disregarded  or  consid- 
ered as  struck  out  as  surplusage.  The  proof  offered,  of  the  pur- 
pose for  which  the  drafts  remained  in  the  possession  of  the  de- 
fendant after  the  19th  day  of  January,  1856,  was  inadmissible, 
as  only  tending  to  show  the  understanding  of  the  defendant  of 
the  agreement  and  the  resulting  legal  rights  of  the  parties,  and 
this  too  after  lis  mota  the  practical  construction  of  the  agree- 
ment by  the  defendants  after  suit  brought.  The  offer  of  the  de- 
fendant to  contradict  Osbom  as  to  an  immaterial  &ct,  to  wit,  the 
circumstances  attending  another  transaction,  a  prior  loan  from 
the  defendants  of  $5000,  with  which  the  plaintiff  was  not  con- 
nected, was  properly  ezcluded.    As  to  that  matter  the  defend- 
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ants  had  made  Osborn  their  ovn  witness,  and  were  not  allowed 
to  contradict  him  by  way  of  impeachment  So  too»  the  evidence 
offered  that  the  witnesses  for  the  defendant  refused  to  swear,  in 
the  affidavit  which  was  introduced  with  a  view  to  discredit  him, 
to  something  much  more  favorable  to  the  defendant  and  much 
more  discordant  with  his  evidence  on  the  trial  than  was  actually 
sworn  to  by  him  in  the  affidavit,  was  not  competent,  as  it  did 
not  explain  the  facts  stated  in  the  affidavit,  or  tend  to  qualify 
them  or  explain  or  account  for  the  discrepancy,  if  any  existed, 
between  the  statements  in  the  affidavit  and  the  evidence  given 
on  the  trial. 

These  are  all  the  questions,  and  all  the  exceptions,  which 
were  made  by  the  ^counsel  for  the  defendants  in  his  printed 
points  or  presented  by  him  upon  the  argument ;  and  I  am  un- 
able to  discover  any  error  calling  for  a  reversal  of  the  judgment. 
The  judgment  must  be  affirmed  with  costs. 

Bacon,  J.  That  the  name  of  the  plaintiff  was  procured  to 
be  placed  upon  the  paper  in  question  by  gross  fraud  and  misrep- 
resentation is  transparent  upon  the  evidence,  and  is  found  by 
the  justice  bef(Mre  whom  the  trial  took  place.  The  only  import- 
ant question  is  whether  it  was  received  by  the  defendant  in 
good  faith  and  in  the  usual  course  of  business,  and  whether  the 
bank  parted  with  securities,  or  extinguished  an  antecedent  in- 
debtedness ;  or  whether  it  was  received  only  as  collateral  secu- 
rity and  the  indebtedness  remained  undischarged.  The  judge 
has  found  as  a  matter  of  fact  that  there  was  no  agreement  between 
Fomeroy  and  Osborn,  that  the  drafts  in  question  should  be  re- 
ceived by  the  defendant  in  payment  of  the  prior  drafts  then  un- 
der protest,  but  that  on  the  part  of  Osborn  they  were  delivered 
with  the  intention  that  they  should  be  held  as  additional  and  col- 
lateral security  to  the  indebtedness  then  existing  in  favor  of  the 
defendant.  This  conclusion  is  one  drawn  from  the  evidence  in 
the  case,  and  it  seems  to  me  it  is  conclusive  as  to  the  respective 
rights  of  the  parties.  The  law  is  well  settled,  after  a  long  series 
of  adjudications  in  this  state,  that  where  paper  thus  obtained  in 
fraud  of  the  party  executing  it,  is  parted  with  to  an  innocent 
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holder,  in  the  usual  course  of  trade,  for  a  valuable  consideration, 
such  holder  will  be  protected.  But  the  valuable  consideration 
must  be  either  a  new  advance  made  at  the  time,  or  some  prior 
security  must  be  parted  with,  or  an  existing  indebtedness  actu- 
ally discharged,  in  order  to  complete  the  title  of  the  holder. 
See  Stalker  v.  McDonald^  (6  HUl^  93,)  following  and  reaffirm- 
ing the  decision  in  the  case  of  Coddingion  v.  Bay,  (20  John, 
686,)  and  numerous  cases  since.  Merely  giving  this  the  form 
of  canceling  the  old  drafts  and  still  retaining  them,  was  no  dis- 
chftrge  of  the  securities,  nor  did  it  exonerate  the  parties  thereon 
from  liability.  But  the  finding  of  the  court  that  the  drafts  in- 
dorsed by  the  plaintiff  were  delivered  merely  as  collateral  secu- 
rity, in  my  judgment  puts  an  end  to  the  question. 

I  see  nothing  in  the  several  objections  made  in  the  coarse  of 
the  trial,  and  the  rulings  thereon,  which  requires  notice ;.  and  upon 
the  whole  case  my  opinion  is  that  the  judgment  should  be 
affirmed. 

Hubbard,  J.,  and  Pratt,  J.,  concurred. 

Judgment  affirmed. 

[Jefferson  Qeneral  Term,  April  7,  1857.  Hubbard,  Praitt  Batam  and 
W.  F,  AUm,  JoBtices.] 
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The  power  given,  by  statute,  to  medical  societies,  to  make  lyy-lawa  and  regnla- 
tioDS  relative  to  the  admission  and  expulsion  of  members,  although  oonfond 
in  general  terms,  is  not  an  arbitrary,  unlimited  power.  The  by-laws,  mka  and 
regulations  are  not  to  be  contrary  to,  nor  inconsistent  with,  the  laws  of  the  state. 

A  by-law  must  be  reasonable,  and  adapted  to  the  purposes  of  the  ooiporaUon. 

Where  a  medical  society  established  a  tariflf  of  fees,  fbr  medical  services  to  be 
performed  by  its  members,  and  fixed  a  minimum  salary  to  be  received  by  aqy 
member  who  should  be  appointed  to  any  public  office,  in  a  proAaaloaal  capa* 
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diy,  and  adopted  a  resolation  declaring  that  it  shoold  be  dishonorable  for  any 
member  of  the  society  to  accept  any  appointment  or  peribrm  any  services  con- 
tained in  snch  tariff  of  prices,  at  a  less  sum  thih  waa  therein  specified ;  and 
subsequently,  in  pursuance  of  a  by-law  to  that  effect,  expelled  a  member  for  a 
violation  of  this  regulation ;  HM  that  the  regulation  was  void,  as  being  un- 
reasonable, and  against  public  policy,  and  contrary  to  law ;  that  the  ezpulsioo 
of  the  member  was  unauthorized  and  illegal ;  and  that  a  mandamus  would  lie, 
directing  that  he  be  restored,  or  recognized  as  a  member  of  the  medical 
society. 

MOTION  for  an  alternaliye  mandamns.  The  relator  repre- 
sented that  he  had  been  daly  licensed  to  practice  as  a  phy- 
sician and  surgeon  in  this  state.  That  at  a  regular  meeting  of 
the  Medical  Society  of  the  County  of  Erie,  held  in  January, 
1850,  he  was  duly  admitted  a  member  of  the  society.  That  at 
a  semi-annual  meeting  of  the  society,  held  in  June,  1854,  a  tariff 
of  fees  for  medical  services  and  medical  appointments  in  and  for 
the  city  of  Buffalo  and  Erie  county  was  adopted,  in  the  absence 
of  the  relator,  viz :  "  For  physician  to  the  almshouse  of  the 
county,  $600  the  minimum  price ;  for  physician  to  the  peniten- 
tiary of  the  county,  $300  as  the  minimum  price ;  for  physician 
to  the  jail  of  the  county,  $150  as  the  minimum  price ;  for  phy- 
sician to  the  poor  of  the  city  of  Buffalo,  for  medical  district  No. 
1,  $250;  district  No.  2,  $125;  district  No.  3,  $125;  district 
No.  4,  $100 ;  for  attending  coroners'  inquests,  post  mortem  ex- 
amination, $10,  and  for  viewing  body,  $5,  mileage  to  be  charged 
according  to  the  rates  of  the  Buffalo  fee  bill ;  for  health  physi- 
cian of  the  city  of  Buffalo,  $1000  as  the  minimum  price."  The 
society,  at  the  same  meeting,  also  adopted  a  resolution  that  it 
should  be  dishonorable  for  any  member  of  the  society  to  accept 
any  appointment  or  perform  any  services  contained  in  such  tariff 
of  prices  at  a  less  sum  than  therein  speci^ed.  In  October,  1855, 
the  relator  was  appointed  I^  the  board  of  supervisors  of  the 
county  of  Erie  to  visit  the  jail  and  perform  medical  services  there 
when  required  during  the  year  then  ensuing,  at  and  for  the 
compensation  of  one  dollar  a  visit.  The  relator  accepted  the 
appointment  and  entered  into  an  agreement  with  the  board  of 
supervisors  and  entered  upon  the  performance  of  the  agreement. 
At  the  semi-annual  meeting  of  the  medical  society,  certain 
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proceedings  were  had  in  relation  to  the  relator,  and  a  committee 
was  appointed  to  report  upon  the  subject  of  complaint.  The 
committee  reported  among  other  things,  that  the  relator  had 
been  gniltj  of  an  infraction  of  the  laws  of  the  society,  and  re- 
ported certain  resolutions  which  were  adopted  by  the  society,  as 
follows :  Ist.  That  accepting  to  serve  the  public  authorities  for 
any  other  minimum  amount  and  by  any  other  manner  of  com- 
pensation than  by  salary,  as  fixed  by  the  rules  of  the  society,  is 
a  clear  and  palpable  infraction  of  its  laws.  2d.  That  the  action 
of  Dr.  Ghray  in  accepting  office,  as  admitted  by  himself  before 
the  society  this  day,  merits  and  hereby  receires  an  expression 
of  the  disapprobation  of  the  society ;  and  that  proTided  he  im- 
mediately retires  from  the  position  which  he  holds  in  violation 
of  the  rules  of  the  society^  forther  action  in  the  case  shall  be 
waived.  A  copy  of  the  ilesolutions  was  served  upon  the  relator, 
who  declined  to  retire  from  the  position  he  occupied  under  his 
contract  with  the  board  of  supervisors.  At  an  adjourned  meet- 
ing of  the  society,  the  relator  was,  by  a  vote  of  the  members  of 
the  society,  expelled  from  the  society,  for  the  cause  here  stated. 
At  a  subsequent  meeting  the  society  refused  to  recognise  the 
relator  as  a  member  of  the  society,  and  to  receive  his  vote  at  an 
election  of  officers  of  the  society.  The  affidavit  of  the  relator 
contained  a  very  full  and  minute  statement  of  the  facta  relating 
to  the  questions  of  his  rights  and  his  expulsion  from  member- 
ship. But  the  facts  as  here  briefly  stated  are  sufficient  to  pre- 
sent the  real  question,  and  the  question  discussed  by  the  court 

James  O.  Ehytf  for  the  relator. 

/.  Thompson^  for  the  defendant. 

Marvin,  J.  The  motion  must  be  granted.  It  is  impossible, 
in  any  view'  which  I  have  been  able  to  take  of  the  question  pre- 
sented by  this  motion,  to  sustain  the  action  and  position  of  the 
"Medical  Society  of  the  County  of  Erie."  The  society  has 
mistaken  its  rights  and  powers.  It  will  be  important  to  ascer- 
tain what  this  corporation  is ;  the  objects  of  its  ereation,  and 
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the  powers  with  which  it  is  clothed,  so  &r  at  least  as  to  deter- 
mine whether  it  was  vested  with  the^wer  exercised  in  the 
present  case. 

The  corporation  has  its  existence  under  the  act  "  to  incorpo- 
rate medical  societies,  far  the  purpose  of  regulating  the  praO" 
iice  of  physic  and  surgery  in  this  state,"  passed  April  10, 1813. 
The  practice  of  physic  and  surgery,  in  the  city  of  New  York, 
was  regulated  by  law  as  early  as  1760.  And  general  regula- 
tions for  the  whole  state  were  adopted  in  1767,  by  which  the 
chancellor,  a  judge  of  the  supreme  court,  or  common  pleas,  or  a 
master  in  chancery,  was  authorized  to  license  physicians  and 
surgeons  to  practice.  In  1806  an  act  was  passed  establishing 
medical  societies  in  the  state,  and  a  state  medical  society,  and 
repealing  the  former  act.  The  act  of  1818  was  a  revision  of  the 
act  of  1806.  It  is  important  to  notice  the  preamble  to  the  act 
of  1813,  thus :  "  Whereas  well  regulated  medical  societies  have 
been  found  to  contribute  to  the  diffusion  of  true  science  and 
particularly  the  healing  art."  The  first  section  makes  it  lawful 
for  physicians  and  surgeons  in  the  several  counties  of  the  state, 
who  were  then  authorized  by  law  to  practice  in  their  several 
professions,  except  in  those  counties  where  medical  societies 
had  been  then  incorporated,  to  meet  together  and  choose  the 
officers  named  in  the  act,  and  upon  being  so  organized,  it  was 
declared  that  such  societies  should  be  bodies  corporate  and  pol- 
itic. The  medical  societies  of  counties  already  incorporated 
were  to  continue  to  be  bodies  corporate  and  politic.  The  act 
contains  many  provisions  touching  the  meetings  and  proceedings 
of  the  societies.  They  are  authorized  to  examine  students,  and 
for  this  purpose  to  appoint  censors  and  give  diplomas.  By  the 
18th  section,  the  societies  are  authorized  to  make  such  by-laws 
and  regulations  relative  to  the  affairs,  concerns  and  property  of 
said  societies,  relative  to  the  admission  and  expulsion  of  mem- 
bers, and  relative  to  such  donations  or  contributions,  as  a  major- 
ity of  the  members,  at  their  annual  meeting,  shall  think  fit  and 
proper;  provided  that  such  by-laws,  rules  and  regulations  be  not 
contrary  to,  nor  inconsistent  with,  the  constitution  and  laws 
of  this  state,  &c. 
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The  power  is  here  given  to  make  by-laws  and  regalations 
relative  to  the  admissum  and  expulsion  of  members.  It  is  in 
general  terms.  But  this  is  not  an  arbitrary,  unlimited  power. 
The  by-laws,  rules  and  regulations  are  not  to  be  contrary  to^  nor 
inconsistent  with,  the  laws  of  the  state. 

Regarding  the  tariff  of  prices  for  medical  services,  adopted 
at  the  semi-annual  meeting  in  June,  1854,  as  a  regulation,  the 
question  will  arise  whether  it  was  a  valid  regulation,  authorised 
by  law,  and  whether  for  a  violation  of  it  by  a  member,  the  soci- 
ety had  the  power  of  expulsion.  A  serious  doubt  may  be  here 
raised  whether,  if  the  mcttter  of  the  regulation  is  not  objection- 
able, it  ever  had  any  binding  force.  This  regulation  was  made 
at  a  semi-annucU  meeting  of  the  corporation.  The  statute  only 
authorizes  the  society  to  make  by-laws  and  regulations  at  its 
annual  meeting.  It  may  be  very  important  that  the  power  to 
make  by-laws,  rules  and  regulations,  for  a  violation  of  which 
penalties,  upon  members,  may  be  imposed,  should  only  be  exer- 
cised at  the  annual  meeting,  or  kt  certain  times  fixed  by  law, 
80  that  all  the  members  may  know  in  advance,  and  attend. 
But  I  shall  waive  this  question,  and  proceed  at  once  to  the  im- 
portant question  in  the  case,  whether  the  society  had  the  author- 
ity to  establish  such  Tegulation,  and  for  a'  breach  of  it  to  expel 
the  relator. 

It  is  declared  by  one  of  the  by-laws  of  the  society,  that  every 
member  who  shall  neglect  or  refuse  to  comply  with  the  by-laws 
and  regulations  of  this  society  &c.,  shall  be  expelled  from  said 
society,  upon  a  vote  of  a  majority  of  the  members  present  This 
can,  of  course,  have  no  application,  except  to  a  neglect  or  a  re- 
fusal to  comply  with  such  by-laws  and  regulations  as  the  society 
was  authorized,  by  law,  to  make,  and  also  to  enforce  by  expulsion. 

When  a  corporation  is  duly  erected  the  law  tacitly  annexes 
to  it  the  power  to  make  by-laws  or  private  statutes  for  its  gov- 
ernment and  support ;  so  that  the  corporation  in  the  present  case 
would  have  had  the  power  to  make  by-laws  had  the  statute  been 
silent  upon  that  question.  It  is  usual  to  confer  the  power  by . 
the  charter  or  law  authorizing  the  corporation.  If  the  power  is 
expressly  conferred  and  in  general  terms,  it  is  oonstmed  as  an 
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authority,  conferred  for  the  purpose  of  enabling  the  corporation 
to  accomplish  the  objects  of  its  creation,  arid  the  power,  in  its 
exercise^  is  to  be  limited  to  such  objects  or  purposes.  {Ang.  ^ 
Ames  on  Corp.  268.     2  Kent,  296.     Grant  on  Corp.  76.) 

A  by-law  must  not  be  at  variance  with  the  general  law  of 
the  land.  It- must  be  reasonable,  and  adapted  to  the  purposes 
of  the  corporation.  Kent  says  these  corporate  powers  of  legis- 
lation must  be  exercised  reasonably,  and  in  sound  discretion, 
and  strictly  within  the  limits  of  the  charter,  and  in  perfect  sub- 
ordination to  the  constitution  and  general  law  of  the  land,  and 
the  rights  dependent  thereon.  Subject  to  these  limitations,  the 
power  to  make  by-laws  may  be  sustained  and  enforced  by  just 
and  competent  pecuniary  penalties.  (2  Kent,  296.  Grant  on 
Corp.  76.  Ang.  ^  Ames,  275,  281,  286.  King  v.  Corp.  of 
Newcastle,  7  T.  R.  548.    King  v.  Toppenden,  3  East,  186.) 

What  were  the  objects  and  purposes  of  the  corporation?  In 
the  preamble  to  the  act  the  legislature  say,  that  well  regulated 
medical  societies  have  been  found  to  contribute  to  XIl^  diffusigjt 
of  true  science,  and  particularly  the  knowledsre  of  the  heeding 
^artj^  The  act  then  authorizes  the  physicians  and  surgeons  in  the 
several  counties  of  the  state  to  meet  and  choose  certain  o£Scers, 
and  when  so  organized,  declares  them  to  be  bodies  corporate 
and  politic.  It  provides  for  the  examination  and  licensing  of 
students  and  for  the  mode  of  managing  its  affairs. 

Can  it  be  said,  with  any  plausibility,  that  the  establishing  of 
a  tariff  of  prices  for  medical  services,  was  a  legitimate  object 
of  the  creation  of  the  corporation,  or  that  it  was  necessary,  or, 
in  any  degree  contributed  to  the  accomplishment  of  the  pur- 
poses or  objects  for  which  the  law  authorized  the  corporation? 
I  can  see  no  connection  between  the  purposes  to  be  accomplish-  / 
ed  by  the  creation  of  the  corporation,  and  its  regulation  touch-  ^ 
ing  the  compensation  to  be  exacted  by  its  members  for  services 
to  be  rendered  to  the  public  authorities  of  Erie  county  and  the 
city  of  Buffalo.  And  I  have  not  understood  the  corporation  or 
its  counsel,  as  putting  the  vindication  of  this  regulation  upon 
such  ground  \  and  yet,  as  we  see  by  the  well  settled  rules  of 
law,  unless  it  can  be  vindicated  upon  such  ground,  it  cannot  be 


576  CASES  IN  THE  SUPREME  OOUBT. 

The  People  v.  Medicfd  Society  of  the  Coimty  ot  Erie. 

BOBtained  as  a  regulation,  or  by-law,  binding  upon  the  mem« 
bers  of  the  corporation. 

All  the  pnrposes  of  the  corporation  can  be  well  accompIiBhed 
without  interfermg  in  the  least,  with  the  natural  and  private 
rights  of  each  member  to  agree  with  the  public  authorities  or 
others,  for  such  compensation  for  his  services  as  he  may  please. 
The  rule  established  by  the  society  is  unreasonable  ;  not  that 
it  fixes  an  unreasonable  price  for  the  specified  services,  (as  to 
that  I  do  not  know,)  but  it  is  unreasonably  restraining  and  op- 
pressive upon  its  members.  It  interferes  with  their  private 
rights. 

The  regulation  was  not  only  unauthorized  by  the  law  but  it 
is  in  conflict  with  well  settled  principles  of  law.  It  was  the  re- 
sult of  a  combination  to  coerce  the  public  authorities  of  Erie 
county  and  the  city  of  Buffalo,  to  make  a  certain  compensation 
for  certain  medical  services,  not  less  than  a  minimum  sum  fixed. 
Such  a  combination  is,  I  have  no  doubt,  unlawful  at  common 
law.  It  is  in  restraint  of  the  rights  of  the  public  authorities 
and  the  individual  members  of  the  society. 

It  is  made  the  duty  of  the  superintendents  of  the  poor 
to  appoint  a  physician  of  the  poor-house,  (Laws  of  1851,  p. 
532.)  And  yet,  if  the  regulation  of  the  medical  society  oi 
Erie  county  is  to  prevail,  and  is  to  be  obeyed  by  the  members 
of  the  society,  the  superintendent  of  the  poor  will  not  be  aUe 
to  procure  the  medical  services  of  any  one  of  the  members  of 
the  society  without  paying  the  compensation  fixed  and  without 
any  regard  to  the  state  of  health  of  the  county  poor,  or  the 
amount  of  services  that  may  be  required.  A  physician,  entirely 
competent,  may  be  willing  to  render  the  services  for  half  the 
sum  fixed  in  the  tariff,  and  yet  if  he  adheres  to  the  regulation 
he  must  decline  the  employment.  This  entire  regulation  is  in 
conflict  with  the  law  of  the  land,  and  cannot  be  sustained.  It 
conflicts  with  the  law  and  its  policy  in  relation  to  contracts  and 
trade.  The  law  permits  and  encourages  great  fireedom  in  con- 
tracts and  in  trade  and  is  constantly  inviting  competition. 
The  skill  of  the  professional  man  is  his  capital  in  trade ;  and 
he  has  a  right  to  employ  it  for  a  compensation  satisfiiotory  to 
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him,  a&d  thus  obtain  a  livelihood.    {AngeU  4*  Ames  on  Corp. 
275.    3  East,  186.    1  Blk.   Com.  876.)    See  Dunham  v. 
Trustees  of  Rochester,  (5  Cawen,  462,)  where  a  by-law  was 
held  to  be  unauthorized  a^  not  being  prudential^  and  as  being , 
against  the  freedom  of  trade. 

In  The  People  v.  Medical  Society  of  New  York,  (8  Wend. 
426,)  it  was  held  that  an  initiation  fee  may  be  demanded  from 
physicians  and  surgeons  on  becoming  members  of  county  medi- 
cal societies.  It  was  held  that  such  charge  was  not  contrary 
to  or  inconsistent  with  the  laws  of  the  state,  and  that  it  was 
usual  in  most  societies  of  the  kind.  It  might  well  have  been 
added,  that  by  the  15th  section  of  the  act  of  1818,  the  power 
to  charge  an  admission  fee* is  impliedly  given. 

Enough  has  been  said,  I  think,  to  show  that  the  regulation 
in  question  was  wholly  unauthorized,  and  that  it  conflicts  with 
public  policy  and  the  general  law  of  the  land.  It  follows  that 
the  expulsion  of  the  relator  was  unjustifiable. 

It  seems  to  have  been  supposed  4hat,  havmg  adopted  this 
regulation,  and  having  provided  in  the  by-laws  that  every  mem- 
ber who  should  neglect  or  refuse  to  comply  with  the  by-laws 
and  regulations  of  the  society,  should  be  expelled  upon  a  vote 
of  a  majority  of  the  members  present,  the  society  had  the 
right,  in  the  way  of  discipline,  to  expel  a  non-complying  mem* . 
ber.  The  rights  of  a  member  do  not  depend  upon  so  frail  a 
tenure.  They  are  rights  regulated  and  protected  by  law. 
The  society  is  not  simply  a  voluntary  association  of  gentlemen, 
for  social  purposes  or  mutual  improvement,  under  rules  and 
regulations  as  adopted  by  themselves.  But  it  is  organized  under 
the  statute,  and  such  organization  is  a  corporation.  Its  powers 
are  derived  from  the  statute,  and  its  members  have  certain  well 
defined  and  valuable  rights.  Such  rights  are  a  franchise,  and 
expulsion  is  disfranchisement.  I  shall  not  stop  here  to  show 
the  importance  of  the  relator's  rights  as  a  member  of  the 
society.  The  law  has  made  it  hia  duty  to  become  a  member. 
That  his  rights  were  important  and  valuable  is  not  denied.  Ex- 
pulsion or  disfranchisement  is  a  matter  of  serious  import,  and 
it  is  important  to  advert  to  some  of  the  rules  of  law  relating 
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to  such  questions.  Disfrancliisement  is  defined  to  be  the  tak^ 
ing  a  franchise  from  a  man  for  same  reasonable  cause.  (  Grrant 
on  Corp.  263^)  The  author  remarks  that,  to  entrust  oorfnnk 
tions  with  an  arbitrary  power  of  the  kind,  would  tend  greatly 
to  disturb  the  peace  of  corporations,  and  to  defeat  many  of 
the  objects  of  their  institution,  for  it  would  furnish  ready 
means  to  an  unscrupulous  majority,  of  compassing  many  pri- 
▼ate  and  personal  objects  of  their  own,  by  means  of  the  corpo- 
rate charter.  The  legal  causes  of  disfranchisement  are  thus 
stated.  1.  Offenses  against  the  corporator's  duty  to  the  eorpo- 
ration,  as  a  member  of  it.  2.  Offenses  of  a  heinousy  infamous 
character,  affecting  the  corporator's  duty  as  a  subject,  being 
indictable  at  common  law.  3.  Offenses  compounded  of  the  two. 
It  will  not  be  necessary  to  notice  the  2d  and  3d  causes.  Was 
the  relator  guilty  of  any  offense  against  his  duty  to  the  corpo- 
ration ?  It  has  been  laid  down  as  a  rule  that  such  offenses 
consist  of  "  things  done  that  work  to  the  destruction  of  the  body 
corporate,  or  to  the  destruction  of  the  liberties  and  pririleges 
thereof."  {Grant  on  Corp.  264.  2  Kenfs  Com.  297  to  299. 
Angell  ^  Ames  on  Corp.  349,  850.) 

This  rule  may  be  somewhat  too  restricted  in  some  special 
cases,  but  it  is  the  general  and  leading  rule,  and  rarely  departed 
from.  If  the  member  does  acts  calculated  to  destroy  the  cor- 
poration or  its  liberties  and  privileges,  he  may  be  disfranchised. 
He  thus  forfeits  his  right  to  membership. 

Tke  Commonwealth  v.  St.  Patrick  Benevolent  Sadety^ 
(2  Binn.  R,  441,)  is  much  in  point  in  this  case.  In  that  case 
by  a  by-law,  vilifying  any  member^  was  declared  to  be  a  crime 
against  the  society,  and  for  such  crime,  expulsion  was  author- 
ized. One  of  its  members  was  convicted  under  the  by-law,  and 
expelled.  The  court,  after  stating  and  recognizing  the  above 
rules,  declared  the  by-law  void  and  ordered  the  restoration  of 
the  expelled  member.  The  test  applied  was,  whether  the  by- 
law was  necessary  for  the  good  government  and  support  of  the 
affairs  of  the  corporation ;  and  it  was  held  that  it  was  not,  and 
that  without  an  express  power  in  the  charter,  no  man  can  be 
disfranchised,  unless  he  has  been  guilty  of  some  offense,  which 
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either  affects  the  interests  or  good  government  of  the  corpora* 
tioD,  or  is  indictable  by  the  law  of  the  land. 

PawceU  V.  Charles^  (13  Wend.  478,)  is  instructive  upon  the 
question.  In  that  case  it  was  held  that  a  county  medical  soci- 
ety had  not  the  power  to  expel  a  member  for  the  cause  that 
he  did  not  possess  the  re({ui8ite  qualifications  and  obtained  his 
admission  by  false  pretenses.  The  leading  rules,  as  above 
stated,  are  referred  to  with  approbation,  and  it  was  hefd  that 
such  society,  being  a  body  corporate,  has  the  power  of  ezpul- 
eion,  as  an  incident  to  its  constitution ;  that  the  power  can* 
not  be  exercised  without  a.  previous  conviction  on  indictment  in 
a  criminal  court  for  th€i  offense  charged,  except  when  the  offense 
relates  merely  to  the  offioial  or  corporate  character  of  the  ac« 
cused,  and  amounts  to  a  breach  of  the  condition  expressly  or 
tacitly  annexed  to  his  firanchise. 

By  the  revised  statutes  concerning  the  practice  of  physic  and 
sm'gery  in  this  state,  county  medical  societies  are  authorized  to 
prefer  specific  charges  against  any  iftember,  of  gross  ignorance 
or  misconduct  in  his  profession,  or  of  immoral  conduct  or  habits. 
These  charges  are- to  be  tried  by  the  judges  of  the  county  court, 
and  if  they  find  the  charges  true,  they  are  to  make  an  order 
expelling  the  member  from  the  society  or  suspending  him  for  a 
limited  period.  (1  R.  S.  452,  8.)  I  refer  to  these  provisions  of 
the  statute  in  connection  with  the  three  general  rules  as  above 
stated  teaching  the  power  of  corporations  to  disfranchise  a  meml^er, 
for  the  purpose  of  calling  attention  to  the  nature  of  the  charges ; 
gross  ignorance,  misconduct  in  his  profession,  immoral  conduct 
or  habits,  an4  remarking  that  the  legislature  is  supposed  to^have 
understood  the  rules  as  established  by  the  common  law,  and 
that  the  cases  specified  in  the  act  did  mot  or  might  not  come 
within  those  rules  so  as  to  authorize  the  societies  to  try  the 
member  and  expel  him;  hence  the  legislature  provided  the 
remedy  as  specified  in  the  statute.  It  did  not  confer  the  power 
upon  the  medical  societies,  but  upon  the  judges  of  the  county 
court.  Here  is  a  legislative  intimation,  showing  the  extreme 
care  taken  of  the  rights  of  members  of  these  societies,  and  ad- 
monishing the  societies  that  their  power  of  expulsion  over  its 
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members  is  not  arbitrary,  but  confined  and  carefully  restricted 
to  the  causes  ascertained  by  the  common  law.  {See  Matter  of 
NeweU  SmUh,  10  Wend.  449 ;  Ex  parte  Paine,  1  HUi,  665.) 

I  haye  examined  this  case  at  greater  length,  perhaps,  than 
was  necessary.  The  People  upon  the  relation  ef  Hill  agaimt 
this  Society,  presenting  the  same  and  other  (^uesfioiis  arisiag 
upon  the  pleadings,  was  argued  yery  fully  at  the  same  time. 
In  the  present  case  it  was  conceded  that  the  papers,  upon  this 
motion,  present  fully  and  fairly  the  real  questi(m  between  the 
parties.  The  controyersy,  between  the  society  and  the  rela* 
tor,  seems  to  haye  been  conducted  in  a  spirit  of  fairness,  irant 
ness  and  courtesy.  The  society  claiming  the  right  of  expulsion 
for  the  cause  stated,  and  the  relator  controyerting  such  right 
The  society  is  clearly  in  the  wrong.  The  rights  of  its  members, 
to  the  enjoyment  of  their  franchises,  are  more  secure  than  the 
society  seems  to  haye  supposed,  and  the  law  will  protect  each 
member  in  the  enjoyment  of  his  rights,  until  such  rights  haye 
been  legally  forfeited.    In* conclusion : 

1.  The  regulation  in  question  was  unauthorised.  2.  It  was 
unreasonable.  S.  It  was  against  public  policy  and  the  law. 
4.  The  disfranchisement  of  the  relator  was  unauthorised  and 
illegal. 

It  follows  that  he  must  be  restored  or  recognised  as  a  mem- 
ber of  the  medical  society,  and  be  permitted,  without  molesta- 
tion, to  enjoy  all  the  rights  and  priyileges  of  a  member. 

[Erie  Special  Teem,  July  6, 1867.    Marvin^  Justice.] 
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Ensign  M.  Clark  vs.  Sophia  S.  Clark  and  others. 

If  a  married  woman,  seised  of  real  estate  which  accrued  to  her  during  coTerture,      '1m~581  t 
does  not  avail  herself  of  the  right,  given  by  the  statute,  to  convey  or  dexfise      '  t^^.^ 
the  same,  her  husband  will,  upon  her  decease,  become  tenant  by  the  cnrtesr 
whenever  he  would  have  been  such  tcoant  piior  to  the  act  of  April,  1848,  for 
the  more  efl^ual  j>rotection  of  the  property  of  married  women. 

ACTION  for  partition.  It  appeared  from  the  report  of  the 
referee,  that  MoBes  Clark  died  intestate,  in  September, 
1855,  seised  in  fee  of  the  premises,  and  his  wife  died  a  day 
or  two  after.  JBnsign  M.  Clark,  Sophia  S.  Clark  and  Lucy  F. 
Cutter,  wife  of  Chaancej  F.  Cutter,  were  the  children  and  only 
heirs  at  law  of  Moses  Clark.  In  August,  1856,  Lucy  F.  Cut- 
ter died  intestate,  leaving  Clifton  H.  Cutter  and  Alice  Cutter 
her  infant  children  and  heirs  at  law.  Her  husband,  Chauncey 
F.  Cutter,  is  living.  The  referee  reported  that  Clifton  H.  Cut- 
ter and  Alice  Cutter  were  each  seised  in  fee  and  entitled  to  an 
equal  undivided  one^sixth  part  of  the  premises,  subject  to  the 
iife  estate,  or  tenancy  by  curtesy,  of  their  lather,  Chauncey 
C.  Cutter.  The  guardian  ad  litem  of  the  infant  heirs  object- 
ed to  this  part  of  the  report,  and  claimed  that  the  infant  heirs 
of  Mrs.  Cutter  inherited  from  their  mother  her  portion  of  the 
land,  discharged  from  any  estate  or  right  in  the  father. 

A*  Sawifii  for  Chauncey  F.  Cutter. 
P.  M.  Vosburghj  for  the  infant  heirs. 

Marvin,  J. .  Upon  the  argument  of  the  question  here  pre- 
sented, Hurd  V.  Cass,  (9  Barb.  366,)  and  Sleight  v.  Read  and 
idhers,  (18  Barb.  159,)  were  referred  lo,  and  one  of  the  counsel 
assumed  that  these  cases  were  in  conflict.  I  do  not  so  under- 
stand the  cases.  The  question  presented  in  the  present  case 
was  not  in  the  case  of  Sleight  v.  Read.  The  question  in  that 
case  arose  under  very  different  circumstances  and  was  decided 
upon  principles  long  since  established,  independent  of  the  acts 
of  1848  and  1849  for  the  more  effectual  protection  of  the  prop- 
erty of  married  women.   Nor  is  there  any  conflict  in  the  opinions 
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of  the  learned  justioes  in  the  two  cases,  touching  the  statute 
referred  to. 

Hurd  ▼.  Cass  is  in  point,  and  I  fully  concur  in  the  opinion 
of  Justice  Mason  in  that  case.  If  the  wife  does  not  avail 
herself  of  the  right,  given  by  the  statute,  to  convey  or  devise 
her  real  property,  the  husband  will,  upon  her  decease,  become 
tenant  by  curtesy  whenever  he  would  have  been  such  tenant 
prior  to  the  act  conferring  the  right  upon  the  wife  to  convey 
and  devise.  I  think  this  is  clear  upon  the  principles  of  the 
authorities  cited  by  Justice  Mason.  In  Morgan  v.  Morgan^ 
(5  Mad.  408,)  digested  in  Crabh  on  Real  Property^  h  1108, 
an  estate  was  by  marriage  settlement  conveyed  to  trustees  in 
fee,  upon  trust  for  the  separate  use  of  the  wife,  with  power 
for  her  to  make  an  appointment^  and  she  made  no  appoint" 
ment^  and  upon  her  death  it  was  held  that  the  husband  was 
entitled  to  curtesy.  This  was  in  a  court  of  equity,  applying  to 
equitable  estates  the  principles  of  the  common  law  relating  to 
legal  estates.  It  will  be  seen  that  the  estate  was  so  situated 
that  the  wife  had  power  over  it,  and  could  so  have  executed  the 
power  as  to  have  deprived  her  husband  of  any  right  by  the 
curtesy ;  and  such  is  the  effect  of  our  statute.  The  wife  has 
the  right  to  convey  or  devise  her  lands.  If  she  does  so,  her 
husband  will  not  be  entitled  to  a  life  estate  by  curtesy ;  if 
she  does  not,  then  he  will.  I  am  speaking,  of  eourse,  of  thoee 
cases  where  the  wife  took  the  estate  during  coverture. 

In  Bennett  v.  Davis,  (2  P.  Wms.  316;  Crabb  on  Red 
Property,  §  1106,)  it  appeared  that  it  was  the  express  inten- 
tion of  the  section  that  the  husband  should  not  be  tenant  iff 
the  curtesy  of  lands  devised  to  the  wife,  and  it  was  held  in 
equity  that  he  was  not  entitled  to  the  estate  by  curtesy,  but 
was  a  mere  trustee  for  the  heirs  of  his  wife,  and  a  conveyance 
to  the  heirs  was  decreed.  If  the  legislature  had  intended  to  de- 
prive the  husband  of  his  rights  by  the  curtesy,  when  the  wife  had 
not  conveyed  or  devised  the  estate,  it  should  have  so  expressly  de- 
clared in  the  act.  The  referee  has  stated  the  rights  of  the  parties 
correctly,  and  the  exceptions  or  objections  must  be  overruled. 
[Erie  SpficuL  Term,  July  6, 1857.    Marvin,  Justice.] 
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To  aroid  a  will,  od  the  groond  of  tbe  mental  disability  of  the  testator,  it  is  uot 
enough  that  the  testator  may  at  some  fbrmer  period  haye  been  laboring  undor 
some  disability;  but  the  question  is,  had  he  the  capacity  to  make  a  will  at 
the  time  of  the  execation  of  the  instrument. 

Until  the  contrary  appears,  sanity  is  to  be  presumed :  and  where  an  act  is  sought 
to  be  avoided  on  the  ground  of  mental  diaabilty ,  the  burden  of  proof  is  on  the 
party  who  alleges  the  disability. 

A  testator  who  died  in  1858,  aged  78  years,  had  fbr  some  years  previous  to  the 
execution  of  his  will,  in  1848,  been  subject  to  occasional  fits  of  epilepsy, 
which,  for  tbe  time  being,  produced  great  physical  prostration,  and  for  a 
ieaaon  enfeebled  his  mental  energies,  and  impaired  his  power  of  memory. 
For  many  years  he  had  been  in  the  habit  of  taking  large  doses  of  lauda- 
num, to  relievo  his  sufferings.  At  timeg  he  was  childish,  and  incapable  of 
much  effort  of  any  kind,  and  failed,  on  a  few  occasions,  to  recognize  his  inti- 
mate aoquaif^tances.  On  the  other  hand  it  was  shown  by  several  witnesses, 
that  he  gave  directions  in  regard  to  his  affiiirs,  made  bai^ins,  and  transacted 
business,  and  was  consulted  by  his  neighbors  for  the  last  8  or  10  years  of  his 
liib,  and  down  to  within  a  year  or  two  of  his  death,  and  was  esteemed  a  man 
of  sound  judgment  and  good  business  capacity.  And  it  was  shown  by  the 
testimony  of  the  attorney  who  drew  the  will  and  the  first  codicil,  and  was 
present  when  they  were  executed,  and  by  the  person  who  drew  the  last  two 
codicils  and  witnessed  their  execution,  in  1847  and  1849,  that  on  all  those 
occasions  the  testator  was  apparently  in  the  perfect  possession  of  his  fiKul- 
Ues,  and  faWj  apprehended  the  nature  of  the  business  he  was  transacting, 
and  avowed  distinctly  that  the  testamentary  dispositions  he  then  made  were  in 
precise  accordance  with  his  views  and  intentions.  Held  that  the  testator  had 
sufficient  mental  capacity  to  dispose^of  his  property  by  will ;  and  the  decree 
of  the  surrogate,  admitting  the  will  and  codicils  to  probate,  was  affirmed. 

APPEAL  from  a  decree  of  the  surrogate  of  the  county  of 
Onondaga,  establishing  the  will  of  Dan  Torrey,  deceased, 
and  the  codicils  thereto,  and  admitting  the  same  to  probate. 
Tlie  wife  of  the  appellant,  Lucius  C.  Brown,  was  one  of  the 
keirs  at  law  of  the  testator,  and  the  respondent,  Harvey  W. 
Torrey,  was  the  executor  named  in  the  will. 

D.  D.  HUliSj  for  the  appellants. 

*  Oardner  ^  Burdiek^  for  the  respondent. 
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By  the  Court,  Bacon,  J.  This  is  an  appeal  from  a  decree 
of  the  surrogate  of  the  county  of  Onondaga,  admitting  to  pro- 
bate the  will  and  codicils  of  Dan  Torrey,  deceased.  The  origi- 
nal will  was  executed  on  the  9th  of  February,  1843,  the  first 
codicil  in  June,  1847,  the  second  in  September  of  the  same 
year,  and  the  third  and  last  codicil  in  December,  1849,  and 
the  testator  died  in  July,  1858,  having  attained  the  adyanoed 
,  age  of  78  years.  It  was  insisted  by  the  contestants  before  the 
surrogate,  and  is  argued  on  this  appeal,  that  Dan  Torrey  was 
incompetent  from  mental  imbecility  to  make  the  will,  or  either 
of  the  codicils,  or  if  not  wholly  incompetent,  yet  that  he  was  so 
far  demented  as  tol)e  unduly  influenced,  and  was  placed  under 
such  restraint  by  those  who 'Were  most  largely  the  subjects  of 
his  testamentary  bounty,  as  to  render  the  will  and  §11  the  codi- 
cils, utterly  invalid. 

There  has  been  a  prior  controversy  between  the  defendants  in 
this  case  and  one  of  the  heirs  of  Dan  Torrey,  in  which  the 
validity  of  a  deed  of  Dan  Torrey.  executed  cotemporaneously 
with  the  will  of  1843,  was  drawn  in  question  on  the  same 
grounds  as  those  which  are  urged  to  set  aside  the  will  and 
subsequent  codicils.  Upon  the  evidence  then  given,  which  was 
substantially  and  in  its  essential  features,  the  same  at  that  in- 
troduced before  the  surrogate,  the  presiding  justice  held  that 
there  was  not  enough  to  authorize  the  plaintiffs  to  go  to  the  jniy 
on  the  questions  of  incompetency  or  undue  influence,  and  on 
appeal,  the  judgment  of  the  circuit  was  affirmed  at  the  general 
term.  Much  that  was  said  by  the  court  in  the  opinion  given 
on  that  occasion  is  quite  applicable  to  the  case  as  now  present- 
ed on  this  appeal. 

On  the  point  of  what  is  claimed  as  undue  influence,  and  Ike 
advantage  taken  of  the  old  man's  condition  to  extort  from  him 
a  disposition  of  his  property,  which  was  supposed  to  be  unjust 
and  unequal,  there  is  less  evidence  given  in  this  case  than  in 
the  one  formerly  before  the  court.  The  principal  beneficiaries 
under  the  will  and  codicils  were  the  two  sons,  who  had  spent, 
as  it  seems,  their  lives  thus  far  in  aiding  their  parents  to  culti- 
vate the  farm  and  manage  the  business  of  the  estate,  and  they 
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were  naturally  desirous  of  bettering  their  condition  by  some 
provision  to  secure  their  prospects  in  the  future,  if  not  a  re- 
muneration for  their  past  servioes.  Their  suggestions  as  to 
leaving  home  to  seek  their  fortunes  in  the  west,  doubtless 
operated  to  some  extent  on  the  testator's  mind,  to  induce  him  to 
perform  what  he  had  frequently  indicated  his  intention  of 
doing.  Although  many  suspicions  were  excited  in  the  minds 
of  the  other  relatives  who  had  hoped  ultimately  to  share  in  the 
inheritance,  the  case  is  very  barren  of  facts  which  tend  to  show 
that  such  constraint  was  exercised  upon  the  old  man's  freedom 
of  will,  as  to  compel  on  his  part  a  tame  surrender  to  arts  and 
appliances  which  he  had  no  power  to  resist,  nor  means  to  over- 
come. He  appeared  to  have  acted  on  very  full  consultation 
with  his  legjl  adviser  and  those  around  him,  and  to  have  exe- 
cuted his  purposes  with  abundant  forecast  and  ample  delibera- 
tion. On  this  branch  of  the  case  there  is  nothing  that  tends 
to  raise  a  plausible  case  on  which  it  can  be  claimed  that  the 
will  or  codicils  should  be  set  aside. 

The  question  then  remains,  whether  the  plaintiffs  succeeded 
in  showing  such  a  want  of  capacity  as  to  call  upon  the  surrogate 
to  refuse  to  admit  the  will  and  codicils  to  probate.  The  evi- 
dence accumulated  upon  this  point,  is  doubtless  calculated,  at 
first  sight,  to  make  some  impression,  but  carefully  considered 
in  the  light  of  the  rules  that  have  been  laid  down  as  controlling 
such  cases,  possesses  much  less  than  its  apparent  force.  The 
substance  of  the  evidence  is,  that  the  testator  had  for  some 
years  been  subject  to  occasional  fits  of  epilepsy,  which  for  the 
time  being  produced  great  physical  prostration,  and  for  a  sea- 
son doubtless  enfeebled  his  mental  energies,  and  impaired  his 
power  of  memory.  For  many  years  he  had  been  in  the  habit 
of  taking  large  doses  of  laudanum  to  relieve  his  sufferings, 
which  in  an  ordinary  case  might  seem  almost  sufficient  to  pros- 
trate both  mind  and  body,  and  even  to  peril  life.  But  he 
had  strong  recuperative  powers,  and  had  acquired,  by  long 
habits  of  indulgence,  the  capacity  to  resist  the  poisonous  qual- 
ity of  the  article  in  which  he  so  freely  indulged,  and  even, 
perhaps,  to  be  temporarily  sustained  by  it ;  like  the  ancient  mon- 
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arch  of  ii^hom  it  is  -written,  that  he  fed  upon  poisons  until  they 
were'  not  only  innoxious,  but  seemed  to  impart  eren  the  quality 
of  nutriment.  At  times  the  testator  was  childish  and  incapa- 
ble of  much  effort  of  any  kind,  and  failed,  on  a  few  occasions,  to 
recognize  those  around  him  with  whom  he  had  long  been 
familiar. 

On  the  other  hand,  it  is  shown  by  several  witnesses  that  he 
gave  directions  in  regard  to  his  affairs,  made  bargains  and 
transacted  business,  and  was  consulted  by  his  neighbors  for 
the  last  eight  or  ten  years  of  his  life,  and  down  to  within  a 
year  or  two  of  his  death,  and  was  esteemed  a  man  of  sound 
judgment  and  good  business  capacity.  But  more  especially, 
and  what  is  the  most  important  part  of  the  evidence,  it  is  shown 
by  the  testimony  of  Mr.  Leavenworth,  who  drew  ^he  will  and 
the  first  codicil,  and  was  present  when  they  were  executed,  and 
by  Mr.  Burdick,  who  drew  the  two  last  codicils  and  superin- 
tended their  execution,  that  on  all  those  occasions  he  was  appa- 
rently in  the  perfect  possession  of  his  faculties,  and  fully 
apprehended  the  nature  of  the  business  he  was  transacting, 
and  avowed  distinctly  that  the  testamentary  dispositions  he 
then  made  were  in  precise  accordance  with  his  views  and  inten- 
tions. This  should  be  conclusive  as  to  his  condition  at  the 
time  those  instruments  were  executed,  and  that  is  the  import- 
ant inquiry  and  controlling  consideration  in  the  case.  It  is  not 
enough  that  a  party  may,  at  some  prior  period,  have  been  la- 
boring under  some  disability,  but  the  question  is,  had  he  the 
capacity  to  do  the  act  which  he  performed,  at  the  time  of  its 
execution.  Until  the  contrary  appears,  sanity  is  to  be  pre- 
sumed; and  where  an  act  is  sought  to  be  avoided  on  the 
ground  of  mental  disability,  the  burden  of  proof  is  on  the  party 
who  alleges  the  disability.  (Jackson  v.  Kingj  4  Cawetiy  207.) 
Or,  as  it  was  well  stated  in  this  case,  by  the  late  Chief  Justice 
Spencer,  arguendo^  "  The  burden  of  showing  a  want  of  ca- 
pacity is  upon  the  plaintiff;  and  if  the  defendant  can  rebut 
his  evidence,  by  showing  a  general  capacity,  or  a  lucid  interval 
accompanying  the  act,  or  sufficient  mind  to  know  what  he  was 
doing;  the  case  on  the  defendant's  part  is  made  out.     If  he  can 
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eacceed  even  in  neutralizing  the  evidence,  the  conclusion  of  law 
is  that  he  was  sane."  This  proposition,  although  stated  by 
counsel,  is  yet,  considering  the  source  from  which  it  proceeds, 
of  authority  almost  equivalent  to  a  judicial  determination,  and 
is  abundantly  borne  out  by  the  principles  laid  down  in  the  cel- 
ebrated case  of  Stewart's  Executor  v.  Lispenard,  (26  Wend, 
255.)  In  that  case  it  is  said  that  courts  in  passing  upon  the 
validity  of  a  will,  do  not  measure  the  extent  of  the  understand- 
ing of  a  testator,  but  if  he  be  not  wholly  deprived  of  reason, 
whether  he  be  wise  or  unwise,  he  is  the  lawful  disposer  of  his 
property,  and  his  will  stands  as  a  reason  for  his  actions.  It  is 
said,  still  further  in  that  case,  that  a  man's  capacity  may  be 
perfect  to  dispose  of  his  property  by  a  will,  although  he  is  in- 
adequate to  the  management  of  other  business,  and  incompetent 
to  make  contracts  for  the  purchase  and  sale  of  property.  There 
is  no  necessity,  in  this  case,  of  pushing  the  principle  to  any 
such  extent,  for  we  have  seen  that  the  testator  had  this  capa- 
city, in  addition  to  the  meits  dispanendi  which  the  surrogate 
has  found  he  clearly  possessed.  See  further  on  this  point, 
Blanchard  v.  Nestle^  (8  Denio,  37,  and  note,) 

Upon  the  whole  case,  I  am  entirely  satisfied  that  the  surro- 
gate came  to  a  just  conclusion,  upon  the  hearing  before  him, 
and  that  his  order  should  accordingly  be  affirmed. 

[Oswego  General  Term,  July  7,  1867,  HvStibard,  Pratt,  W.  F,  AXUft^ 
and  Bacon,  Justices.] 


In  the  matter  of  the  application  of  D.  D.  Conover  vs. 
Charles  Devlin. 

To  authorize  an  application  under  the  statute  (1  R.  S.  125,  ^  56)  for  an  order 
to  compel  the  delivery  of  hooks  and  papers  appertaining  to  a  puhlic  office, 
it  is  sufficient  that  the  applicant  is  in  possession  of  the  office,  with  color 
of  title. 

Upon  such  an  application,  the  court  will  not  decide  the  question  of  title  to  the 
office.  If  there  is  a  reasonahle  doubt  as  to  who  is  entitled  to  it,  it  must  bo 
determined  on  a  direct  proceeding  Ibr  the  purpose,  by  action  of  quo  warranto. 
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As  the  title  to  the  books  and  papers  must  ultimately  depend  on  the  title  to  tbe 
office,  80  the  right  to  present  possession  depends  on  ikct  of  present  poceescion 
of  the  office  to  which  they  are  appurtenant 

Where  an  office  becomes  vacant,  and  an  individnal,  with  claim  and  color  of  title, 
enters  it  and  assumes  the  duties  thereof,  he  is  to  be  considered  the  officer  de 
factOj  and  in  possession  of  the  office.  And  the  fiict  that  he  Las  been  forci- 
bly removed  from  the  rooms  occupied  for  the  transaction  of  the  business  of 
the  office,  and  from  the  presence  of  the  property  pertaining  to  it,  will  not 
affect  his  legal  rights. 

Nor  will  the  fkct  that  a  deputy  of  the  former  Incumbent  reAiaes  to  yield  to  the 
person  claiming  to  be  appointed  to  fill  the  vacany,  possession  of  the  books 
and  papers,  and  continues  himself  to  transact  the  business  of  the  office  aj 
such  deputy,  afiect  the  rights  of  the  claimant,  or  his  possessioo. 


THIS  was  a  motion  by  the  applicant,  for  an  order  compelling 
the  respondent  Devlin  to  deliver  to  him  the  books  and  papers 
appertaining  to  the  office  of  street  commissioner  of  the  city  of 
New  York.  The  motion  was  made  under  1  R.  S.  p.  125,  i  56, 
which  provides  that  when  a  person  appointed  or  elected  to  an 
office  shall  die,  and  any  books  or  papers  appertaining  to  sack 
office  shall  come  to  the  hands  of  any  person,  the  successor  to 
sueh  office  may  demand  them,  and  on  their  being  withheld,  an 
order  may  be  obtained,  on  application  to  a  justice  of  the  su- 
preme court,  for  their  delivery ;  and  on  the  omission  of  the 
person  to  deliver  them,  a  warrant  may  be  issued,  and  the  prop- 
erty delivered  to  the  successor.  The  facts  appeared  to  be  that 
Joseph  S.  Taylor,  the  late  incumbent  of  the  office,  was  elected 
in  November,  1855,  for  the  term  of  three  years  from  the  first 
day  of  January  following,  (1856.)  He  entered  and  continued 
in  the  office  until  the  9th  day  of  June,  1857,  when  he  died. 
On  the  12th  day  of  June,  Daniel  D.  Conover  was  appointed  by 
the  governor,  in  due  form,  to  fill  the  place.  On  the  13th  of 
June  he  took  the  oath  of  office  required  by  law,  and  filed  it  with 
the  proper  officer.  He  also  executed,  on  the  same  day,  and 
filed  with  the  proper  officer,  an  official  bond,  with  two  sureties, 
in  the  penal  sum  of  $10,000.  He  then  proceeded  to  the  rooms 
belonging  to  the  city,  occupied  as  the  office  or  place  of  business 
of  the  street  commissioner,  entered  them,  claimed  that  he  was 
street  commissioner,  exhibited  his  commission  to  the  employees 
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and  asserted  authority  over  them  and  the  business  of  the  office, 
and  locating  himself  at  a  desk,  offered  to  perform,  and  did,  in 
one  instance  at  least,  perform  official  business  as  street  commis* 
sioner.  He  remained  there,  claiming  to  be  in  possession  of  the 
place  and  business,  by  virtue  of  his  office,  until  the  usual  hour 
of  closing  the  place  for  the  day,  when  he  left,  as  the  place 
was  closed.  The  next  day  he  returned,  resumed  his  place  and 
official  position,  and  remained  some  time  there  at  his  desk,  at 
the  place  properly  occupied  by  the  head  of  the  department,  as 
he  claimed  to  be.  In  the  course  of  this  day  he  was  removed 
forcibly  from  the  rooms.  He  returned  next  day,  and  was  again 
removed  by  the  same  person.  On  these  occasions  his  removal 
was  without  violence,  but  it  was  open  and  forcible,  and  with  an 
expressed  determination  not  to  tolerate  his  presence  there.  The 
deputy  street  commissioner,  who  was  rightfully  in  possession  of 
the  books  and  papers,  and  in  charge  of  the  business  while  the 
vacancy  in  the  superior  office  continued,  refused,  throughout 
the  time  of  the  applicant's  presence,  to  recognize  his  claims  to 
official  character,  and  withheld  from  him  the  manual  control  of 
the  books  and  papers  belonging  to  the  office. 

On  the  16th  of  June,  and  after  Gonover's  last  removal  from 
the  premises,  the  respondent  having  received  the  appointment 
of  the  mayor,  with  consent  of  the  board  of  aldermen,  filed  in 
the  proper  place  his  official  oath  and  bond,  duly  approved,  and 
entered  the  rooms  and  took  possession  of  the  books  and  papers, 
claiming  to  be  street  commissioner  by  virtue  of  his  appoint- 
ment, and  thence  hitherto  has  so  continued. 

On  this  state  of  facts  the  applicant  demanded  an  order  from 
the  court,  and  a  warrant  by  which  he  should  be  put  in  pos- 
session of  the  books  and  papers  appertaining  to  the  office. 

D,  D.  Field,  W.  Curtis  Noyes  and  D.  Field,  for  the 
applicant. 

F%r$L  Mr.  Conover  has  been  duly  appointed  to  perform  the 
duties  of  the  office  made  vacant  by  the  death  of  Mr.  Taylor,  the 
late  street  commissioner. 

I.  The  constitution  of  the  state  {Art.  10,  h  5)  has  made  it 
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the  duty  of  the  legislature  to  provide  for  filling  the  Ywosney 
occasioned  by  the  death  of  the  late  incumbent,  by  declaring 
that  "  the  legislature  shall  provide  for  filling  vacancies  in  office." 

II.  The  legislature,  by  the  act  of  Feb.  8.  1849,  provided 
that  '^  whenever  vacancies  shall  exist,  or  shall  occur,  in  any  of 
the  offices  of  this  state,  where  no  provision  is  now  made  by 
law  for  filling  the  same,  the  governor  shall  appoint  some  suit- 
able person,  who  may  be  eligible  to  the  office  so  vacant,  or  to 
become  vacant,  until  the  commencement  of  the  political  year 
next  succeeding  the  first  annual  election  after  the  happening  of 
the  vacancy  at  which  such  officer  could  be,  by  law,  elected." 
At  the  time  of  the  passage  of  this  act,  no  provision  had  been 
made  by  law  for  filling  a  vacancy  in  the  office  of  street  commis- 
sioner. Indeed  the  office  itself  was  not  known  to  the  laws  of 
the  state.  It  then  existed  only  by  the  by-laws  or  ordinances 
of  the  city.  Since  then  it  has  been  established  by  law.  Un- 
less, therefore,  there  be  a  subsequent  law,  providing  another 
means  of  filling  a  vacancy  in  the  office,  and  to  that  extent  re- 
pealing the  law  of  Feb.  8, 1849,  the  governor  must  fill  it.  And 
in  determining  the  question  of  such  repeal,  we  must  bear  in 
mind  the  well  known  rule,  that  repeals  are  to  be  clearly  made 
out,  and  not  admitted  by  implication,  except  in  a  clear  case. 

III.  There  have  been,  it  is  true,  several  subsequent  statutes, 
providing  for  filling  a  vacancy  in  this  office,  viz :  the  act  of 
April  2, 1849  ;  the  act  of  July  11, 1851 ;  the  act  of  April  12, 
1858 ;  and  the  act  of  June  14, 1858.  But  these  statutes  were 
all  repealed  by  the  present  charter.  The  only  law,  therefore, 
remaining  to  be  considered,  is  that  passed  April  14,  1857. 
And  unless  that  gives  the  power  of  filling  this  vacancy  to  an- 
other officer,  the  power  of  the  governor  remains  in  force. 

IV.  The  act  of  April  14,  1857,  (the  present  charter,)  docs 
not  provide  for  filling  a  vacancy  occurring  in  June.  1857,  in 
the  office  in  question.  There  are  two  parts  of  the  charter 
which  have  been  supposed  by  some  to  have  that  effect.  (1.)  One 
of  them  is  the  38d  section,  which  declares  that  until  the  com- 
mon council  otherwise  direct,  the  existing  ordinances  shall 
apply  to  the  departments,  so  far  as  the  same  are  applicable  and 
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are  not  inconsistent  with  the  charter^  But  it  is  clear  that  this 
section  cannot  apply,  unless  the  common  council  would  have 
power,  by  ordinance,  to  direct  how  the  vacancy  should  be  filled ; 
which  is  begging  the  question.  (2.)  The  only  other  part  of 
the  charter  which  is  supposed  by  any  one  to  give  the  power  is 
that  which— after  providing  that  the  mayor,  comptroller  and 
counsel  shall  be  elected  by  the  people — declares  that  "the 
other  heads  of  departments  shall  be  appointed  by  the  mayor, 
with  the  advice  and  consent  of  the  board  of  aldermen."  But 
this  provision  does  not  attach  to  the  mayor  till  the  1st  of  Jan- 
uary, 1858,  nor  to  the  office  of  street  commissioner  till  the  1st 
of  January,  1860.  This  limitation  to  the  19th  section  is  given 
by  the  51st  section,  which  is  in  these  words :  "  The  mayor, 
aldermen  and  councilmen,  provided  for  in  this  act,  shall  be 
elected  at  the  first  election  for  charter  officers  to  be  held  after 
the  passage  hereof,  which  election  shall  take  place  on  the  first 
Tuesday  of  December,  1857.  All  persons  who  shall  have  been 
elected  under  former  laws,  regulating  or  affecting  the  election 
of  charter  officers,  and  shall  be  in  office  at  the  time  of  the  pass- 
age of  this  act,  shall  continue  in  office  until  the  officers  elected 
under  this  act  shall  take  office,  and  no  longer,  except  that  the 
offices  of  commissioner  of  repairs  and  supplies,  and  of  com- 
missioner of  streets  and  lamps  are  hereby  abolished,  and 
except  that  the  persons  now  filling  the  several  offices  of  comp- ' 
troUer,  counsel  to  the  corporation,  street  commissioner  and  city 
inspector,  and  the  officers  in  the  Croton  aqueduct  department, 
shall  continue  in  office  until  the  expiration  of  their  several 
terms,  and  shall  not  be  removed  firom  office  during  such  contin- 
uance, except  for  the  cause  and  in  the  manner  provided  for  in 
sections  20  and  49  of  this  act ;  and  all  other  charter  officers,  and 
all  school  officers,  and  each  governor  of  the  almshouse,  whose 
terms  of  office  may  expire  with  the  present  municipal  year,  shall 
also  be  elected  on  the  day  before  provided  for  by  this  section." 
Second.  Mr.  Oonover  having  been  duly  appointed  to  the 
office,  is  entitled  to  an  order  for  the  delivery  to  him  of  the  office 
books  and  papers,  under  the  following  section  of  the  revised 
statutes :  "  If  any  person  appointed  or  elected  to  any  office 
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shall  die,  or  his  office  shall  in  any  way  become  yacant,  and  any 
books  or  papers  belonging  or  appertaining  to  such  office  shall 
come  to  the  hands  of  any  person,  the  successor  to  such  office 
may  in  like  manner  as  herein  before  prescribed  demand  such 
books  or  papers  from  the  person  having  the  same  in  his  pos- 
session ;  and  on  the  same  being  withheld,  an  order  may  be 
obtained,  and  the  person  charged  may  in  like  manner  make 
oath  of  the  delivery  of  all  such  books  and  papers  that  ever 
came  to  his  possession ;  and  in  case  of  omission  to  make  such 
oath  and  to  deliver  up  the  books  and  papers  so  demanded,  such 
person  may  be  committed  to  jail,  and  a  search  warrant  may  be 
issued,  and  the  property  seized  by  virtue  thereof  may  be  delirer- 
ed  to  the  complainant,  as  herein  before  prescribed."  (1  jR.  5. 
836,  §  66,  4th  ed.     Matter  of  WhUing,  2  Barb,  S.  C.  R.  518.) 

Third.  The  objection  that  Mr.  Conover  has  not  filed  his  oath 
of  office  and  official  bond,  is  not  tenable.  He  has  taken  the 
oath,  and,  not  being  able  to  see  the  mayor,  filed  it  in  his  office, 
with  his  clerk.  He  has  executed  a  proper  bond,  with  the  re- 
quisite sureties,  which  the  mayor  refused  to  see,  and  it  was 
therefore  filed  with  the  comptroller  without  the  mayor's  ap- 
proval. The  mayor  could  not  defeat  the  execution  of  the  office 
by  refusing  to  decide  upon  the  sufficiency  of  the  sureties.  Mr. 
Conover  performed  all  the  acts  which  it  was  his  duty  to  perform. 
A  dereliction  of  duty  by  the  mayor  cannot  deprive  him  of  his 
office,  nor  the  public  of  his  services. 

Fourth,  Nor  is  it  a  tenable  objection  that  the  constitution, 
{Art.  10,  §  2,)  requires  that  such  city  officers  as  were  then 
known  to  the  law,  should  be  elected  by  city  electors,  or  appoint- 
ed by  city  authorities. 

I.  This  was  not  an  office  established  by  law,  at  the  formation 
of  the  constitution.     Its  first  creation  by  law  was  in  June,  1849. 

II.  This  section  of  the  constitution  applies  only  to  perma- 
nent officers,  and  not  to  persons  appointed  to  exercise  the 
functions  of  an  office  till  it  can  be  regularly  filled. 

III.  The  2d  section  of  the  10th  article,  and  the  5th  section 
of  the  same  article,  must  stand  and  be  construed  together. 
While  one  provides  that  city  officers  shall  be  elected  or  appoint- 
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ed  by  city  electors  or  authorities,  the  other  directs  that  the 
legislature  shall  provide  for  filling  •vacancies  in  office.  The  con- 
struction which  the  constitution  has  heretofore  received,  accords 
with  these  views.  In  1847,  a  law  was  passed,  authorizing  the 
governor  to  appoint  a  successor  to  Samuel  Jones,  on  the  bench  of 
the  superior  court,  although  the  constitution  requires  judicial 
officers  in  cities,  to  be  elected  by  the  city  electors.     {Laws  of 

1847,  ch.  291.)  So  the  law  provides  that  persons  to  fill  the 
offices  of  sheriffs,  coroners,  county  clerks  and  district  attorneys 
shall  be  appointed  by  the  governor  in  case  of  a  vacancy,  though 
the  constitution  provides  that  all  these  officers  shall  be  elected 
by  the  people  of  the  counties.    {Laws  1847,  eh.  860.   Laws 

1848,  ch:  4.  Laws  1849,  ch.  28.  Tappan  v.  Gray,  9  Paige^ 
507.    Snediker^s  case,  laiely  decided  in  the  court  of  appeals.) 

R.  Busteed,  X  T.  Brady  and  4.  /.  Willard,  for  the  re- 
spondent. 

First.  This  is  a  proceeding  to  try  the  title  to  the  office  of 
street  commissioner.  That  trial  cannot  be  had  in  this  form. 
Mr.  Conover  must  proceed  either  by  quo  warranto,  or  as  direct- 
ed by  section  432  of  the  code.  The  summary  method  of  giving 
possession  of  an  office  to  one  having  a  clear  title  to  it,  is  not 
applicable  here,  where  the  party  proceeded  against  claims  un- 
der a  formal  appointment,  and  is  admitted  to  be  already  in  pos- 
session. {People  V.  Stevens,  5  HUl,  616.  Matter  of  Whiting, 
2  Barb.  S.  C.  R.  518.  Matter  of  Welch,  14  id.  396.  People 
V.  Corporation  of  N.  Y.  3  JbAn.  Cas.  79.) 

Second.  Mr.  Conover  shows  no  title  to  the  office  of  street 
commissioner  of  the  city  of  New  YoA.  The  charters  of  Don- 
gan  and  Montgomerie,  with  the  acts  subsequently  passed  before 
1857,  conferred  and  recognized  the  power  of  the  corporation  of 
the  city  of  New  York  to  provide  for  the  control,  regulation 
and  government  of  the  streets  by  ordinances,  by  the  appoint- 
ment of  suitable  officers,  and  otherwise.  These  charters  are 
continued  in  force.  {Charter  of  1857,  §  54.)  The  charter  of 
April  14, 1857,  continues  the  corporation, ''  with  all  the  grants, 
powers  and  privileges  heretofore  held."    {See  charter  of  1857, 
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i  1.)  The  power  above  mentioned  was  exercised  many  jeara 
ago,  by  the  appointment  of  a  street  commissioner  for  the  city 
of  New  York.  {See  Ordinances  of  1849,  p.  85.)  Until  the 
year  1849,  he  was  appointed  in  the  manner  prescribed  by  the 
charters,  viz :  by  the  mayor^  with  the  advice  and  consent  of  the 
legislative  department  of  the  city  government.  The  only  ma^ 
terial  change  made  by  the  charter  of  1849,  in  reference  to  the 
ofSce  of  street  commissioner,  was  to  make  it  an  elective  office. 
{Charter  a/*  1849,  \k  12-21.)  The  20th  section  of  that  charts 
expressly  provides,  that  in  case  of  vacancjf  of  any  of  said  heads 
of  departments,  by  removing  from  office  or  otherwise,  the  may- 
or, by  and  with  the  advice  and  consent  of  the  board  of  alder- 
men, shall  appoint  a  person  to  fill  the  same,  untU  the  vacancy 
shall  he  filled  by  the  electors  at  the  next  charter  eUctisn,  The 
street  commissioner  is  one  of  the  heads  of  the  departments 
here  referred  to.  The  21st  section  of  the  same  charter  provides 
"  that  the  several  executive  departments,  and  the  officers  and 
derks  thereof,  shall  be  subject  to  the  legislative  direction  and 
control  of  the  common  council  so  far  as  the  same  shall  not  be 
inconsutent  with  this  act.  The  corporation,  under  the  powers 
conferred  upon  them  by  charter,  passed,  in  1849,  an  ordi> 
nance  regulating  the  executive  departments,  in  which,  among 
other  things,  they  provided  for  the  appointment  of  a  deputy 
street  commissioner,  who,  in  the  event  of  a  vacancy  in  the  head 
of  the  department,  should  perform  the  duties  of  street  commis- 
sioner. The  same  ordinance  provided  that  the  vacancy  in  the 
head  of  the  department  should  be  filled  by  the  mayor,  with  the 
advice  and  consent  of  the  board  of  aldermen.  {See  Charter  of 
1849,  hh  19,  20  and  9;  Charter  of  18S0,  i  21;  Charter  of 
1851,  §  2 ;  Ordinances  o/1856,  §§  227,  234.)  The  charter  of 
1857  has  not  altered  the  organization  of  the  street  department, 
nor  the  mode  of  selecting  its  officers,  nor  the  control  or  r^nla- 
tion  of  its  action,  otherwise  than  as  follows :  It  restores  the 
power  of  appointing  the  street  commissioner  to  the  mayor. 

This  charter  does  not  deprive  the  mayor  of  the  power  to  ap- 
point a  street  commissioner  in  the  event  of  the  office  becoming 
vacant  before  its  term  would  expire  by  lapse  of  time.    1.  The 
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proviBion  whieli  was  to  continne  in  office  the  person  who  was 
street  commissioner  when  the  charter  of  1857  took  effect,  can- 
not be  taken  to  have  assumed  that  no  event,  other  than  lapse 
of  time,  would  render  his  office  vacant  2.  And  although  the 
charter  does  not  expressly  provide  for  the  filling  of  a  vacancy 
occurring  otherwise  than  by  lapse  of  time,  yet  reasonable  and 
just  construction  requires  it  to  be  so  interpreted.  A  term 
may  expire  on  the  happening  of  any  other  event,  as  well  as 
upon  the  coming  of  a  given  day.  And  as  the  power  to  appoint 
a  street  commissioner  under  the  charter  of  1857  was  conferred 
on  the  mayor  as  to  all  cases,  without  any  exception,  it  cannot 
be  fairly  supposed  that  any  exception  was  to  be  taken  as  im- 
plied, or  that  in  any  event  the  governor  of  the  state  was  to  ap- 
point that  officer  for  the  city.  The  charter  negatives  this  idea 
in  its  whole  theory  and  in  its  details.  The  15th  section  de- 
clares that  'Hhe  executive  power  of  the  corporation  shall  be 
vested  in  the  mayor  and  the  executive  departments."  In  the 
19th  section  it  provides :  "  The  other  heads  of  the  departments, 
(other  than  mayor,  comptroller  and  counsel  to  the  corporation,) 
shall  be  appointed  by  the  mayor,  with  the  advice  and  consent 
of  the  board  of  aldermen."  3.  This  power,  claimed  for  the 
governor,  is  not  conferred  either  by  the  constitution,  the  char- 
ter of  1857,  or  any  other  law,  nor  could  it  be  constitutionally 
given  to  him.  (1.)  The  act  of  1849  applies  only  to  state  offi- 
cers, and  such  alone  as  are  elective.  It  is  limited  in  terms,  to 
''officers  of  the  state."  (2.)  The  state  officers  are  named  in  the 
constitution,  in  the  classification  given  in  1  R.  S.  96.  (8.)  The 
street  commissioner  is  a  city  officer.  (4.)  Where  a  vacancy  is 
filled  by  the  governor,  under  the  law  of  1849,  the  person  ap- 
pointed is  to  hold  his  office  ''  until  the  commencement  of  the 
political  year  next  succeeding  the  first  annual  election  after  the 
happening  of  the  vacancy  at  which  said  officer  could  be  by  law 
elected."  The  street  commissioner  ceased  to  be  elective,  by 
the  provisions  in  the  charter  of  1857.  This  provision  in  the 
statute  of  1849,  cannot  therefore  be  applied  to  him,  without 
producing  this  strange  and  absurd  consequence,  viz :  Mr.  Con- 
over  would  hold  until  the  Ist  day  of  January,  1858,  that  being 
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the  oommencemeiit  of  the  political  year  next  suoceeding  tbe 
first  annual  election  after  the  happening  of  the  vacancy,  at 
-which  election  a  street  commissioner,  if  the  office  had  continued 
to  be  elective,  might  have  been  elected^  That  would  be  less 
than  two  years  from  the  passage  of  the  charter  of  1857,  which 
prescribes  two  years  as  the  official  term  of  the  street  commis- 
sioner. There  would  be^  of  course^  another  vacancy  in  the  office 
on  the  Ist  of  January,  1858.  According  ta  the  position  of 
Mr.  Conover's  counsel,  the  mayor  could  not  fill  that  vacancy. 
The  governor  would  then  appoint  again,  and  the  appointee 
would  hold  the  office  until  the  1st  day  of  January,  1860.  It 
cannot  be  reasonably  supposed  that  the  legislature  have  made 
such  a  result  possible.  The  constitution  {Art  10,  i  2)  provides 
that  "  all  city,  town  and  village  officers  whose  appointment  is  not 
provided  for  by  this  constitution,  shall  be  elected  by  the  elect- 
ors of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof  a[8  the  legisla- 
ture shall  designate  for  that  purpose."  If  the  act  of  1849  can 
be  construed  as  giving  the  governor  the  right,  in  any  event,  to 
appoint  a  street  commissioner,  who  is  a  city  officer,, that  act  is 
clearly  unconstitutionaL  But  even  if  such  act  were  valid,  and 
could  operate  upon  a  city  office,  and  an  office  not  elective,  yet  it 
does  not  apply  to  the  vacancy  -which  occurred  by  Mr.  Taylor's 
death,  because,  (1.)  The  charter  of  1849,  passed  after  the  act 
of  1849,  giving  the  governor  his  power  over  vacancies,  pro- 
vided, as  already  shown  in  these  points,  that  a  vacancy  in  this 
office  should  be  filled  by  the  mayor,  with  the  advice  and  consent 
of  the  board  of  aldermen.  (2.)  When  Mr.  Taylor  died,  there 
was  a  deputy  street  commissioner  who,  under  existing  ordi- 
nances, had  legal  authority  to  perform  the  duties  of  street  com- 
missioner until  one  was  appointed.  ( Tappan  v.  Crray,  9  Paige^ 
507.)  But  if  it  be  held  that  the  charter  of  1857  gives  the 
mayor  no  power  to  fill  a  vacancy  occurring  otherwise  than  by 
lapse  of  time,  in  the  office  of  street  commissioner,  still  that 
power  belongs  to  the  mayor,  because :  (1.)  As  already  shown, 
the  ordinance  of  1849  gave  it  to  him.  (2.)  That  ordinance  has 
never  been  repealed.  (8.)  It  is  expressly  adopted  and  confirmed 
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by  the  32d  section  of  the  charter  of  1857,  which  provides  that 
"until  the  common  council  shall  otherwise  direct,  the  existing 
ordinances  shall  apply  to  the  departments*  herein  mentioned,  so 
far  as  the  same  are  applicable  thereto,  and  are  not  inconsistent 
with  this  act."  If,  therefore,  the  charter  of  1857  is  silent  and 
ineffectual  as  to  the  vacancy  by  death,  the  ordinance  which 
speaks  on  that  subject  is  not  inconsistent  with  the  charter,  and 
not  being  inconsistent,  is  continued  in  force  by  the  act  of  the 
legislature,  precisely  as  if  in  this  respect  it  were  written  and 
embodied  in  that  act.  (4.)  The  power  to  appoint  a  street  com- 
missioner, irrespective  of  all  legislation,  resided  in  the  corpora- 
tion :  and  all  legislation  to  the  contrary  being  removed,  that 
power  revives.  (5.)  The  constitution  of  this  state  prohibits  the 
exercise  of  this  power  by  the  governor. 

Third.  Mr.  Devlin  is  the  street  commissioner  of  the  city  of 
New  York.  He  has  been  duly  appointed  by  the  mayor,  by  and 
with  the  advice  and  consent  of  the  board  of  aldermen,  and  hav- 
ing duly  taken  the  official  oath,  and  given  the  official  bond  with 
sureties,  is  in  possession  of  the  office,  with  perfect  legal  right 
to  hold  it.  . 

Fourth,  This  application,  for  the  above  reasons,  should  be 
denied. 

D.  D,  Fieldj  in  reply. 

First  The  criticism  which  has  been  made  upon  the  words 
'^  officers  of  this  state,"  in  the  act  of  February  8, 1849,  is  alto- 
gether illusory.  The  street  commissioner  is  one  of  the  officers  of 
this  state.  Every  public  officer  who  holds  his  authority  under 
this  state  as  sovereign  is  an  officer  of  this  state.  If  it  were  not 
00,  the  mayor  need  not  take  the  oath  to  support  the  constitution 
of  the  United  States,  for  that  constitution  only  requires  that  of- 
ficers "  both  of  the  United  States  and  of  the  several  states"  should 
take  the  oath  to  support  it.  {Art.  6,  §  8.).  So  the  state  consti- 
tution {Art.  12)  requires  "  all  officers,  executive  and  judicial,"  to 
take  the  oath.  If  this  does  not  include  city  officers,  the  mayor 
need  not  swear  to  support  the  state  constitution.  The  revised 
statutes  (1  R.  8. 120,  §  24,  svb.  6 ;  121,  §  33,  sub.  6)  include 
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city  officers  among  the  officers  of  the  state.  Equally  illasory  is 
the  criticism  upon  the  words  of  limitation  which  the  same  act 
contains,  upon  the  time  during  which  the  ad  interim  incumbent 
shall  hold.  Mr.  Conover  can,  in  no  event,  hold  longer  than  Mr. 
Taylor  could  have  held,  and,  if  the  office  had  continued  eleetiTe, 
as  it  was  last  year,  he  could  have  held  only  till  the  1st  of  next 
January.  The  words  "  until  the  commencement  of  the  political 
year  next  succeeding  the  first  annual  election  after  the  happen- 
ing of  the  vacancy  at  which  such  officers  could  be  by  law  elect- 
ed," are  words  of  limitation  upon  the  continuance  of  the  vacancy. 
The  language  might  have  been  in  this  form,  with  the  same  mean- 
ing. .Whenever  a  vacancy  exists  in  any  office  in  this  state,  the 
governor  shall  fill  it  for  the  unexpired  term;  except  that  if 
the  office  be  elective,  the  electors  shall  fill  it  at  the  first  annual 
election,  and  the  governor's  appointment  shall  be  good  only  till 
then. 

Second*  Indeed,  the  discussion  which  has  been  had  in  this 
case  has  narrowed  the  questions  down  to  two :  Jirsly  had  the 
mayor  the  right  to  fill  the  office  ?  and  second^  did  the  mayor,  by 
refusing  to  decide  upon  Mr.  Gonover's  bond,  defeat  his  right  to 
the  possession  of  the  papers  of  the  office  ?  The  constitutionality 
of  the  act  of  July  3,  1849,  its  applicability  to  the  vacancy  in 
question,  and  the  appropriateness  of  this  proceeding  to  obtain 
possession  of  the  papers,  are  too  well  settled  or  too  clear  for 
further  argument.. 

Third,  Had  the  present  mayor  the  right  to  appoint  a  suc- 
cessor to  Mr.  Taylor,  the  late  street  commissioner?  The  right 
of  a  mayor,  elected  under  the  new  charter,  to  appoint  a  street 
commissioner  under  that  charter,  need  not  be  disputed.  The 
dispute  is  whether  a  mayor,  elected  under  the  repealed  charters 
can  now,  before  the  terms  of  the  old  officers  are  expired,  appoint 
a  new  street  commissioner  to  hold  under  the  new  charter.  We 
say  that  he  cannot. 

I.  The  new  charter  was  passed  on  the  14th  of  April,  and  took 
effect  as  a  law  on  the  Ist  of  May.  But  there  are  some  parts  of  it 
prospective,  and  others  present  in  their  operation.  For 
pie,  when  the  Second  section  declares  that  the  legislative  ] 
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shall  be  Tested  in  a  board  of  aldermen  and  a  board  of  assistants, 
it  refers  to  future  aldermen  and  assistants.  So  the  3d,  4th  and 
5th  sections  refer  to  future  officers  only,  and  the  2l8t  section 
refers  to  future  officers. 

II.  Take  now  the  10th  section,  which  is  in  these  words : 
"  The  mayor,  comptroller,  and  counsel  to  the  corporation,  shall 
each  be  elected  by  the  electors  of  the  city ;  the  mayor  for  the 
term  of  two  years,  the  counsel  to  the  corporation  for  the  term  of 
three  years,  and  the  comptroller  for  the  term  of  four  years. 
The  comptroller  shall  be  yoted  for  upon  a  separate  ballot.  The 
other  heads  of  departments  shall  be  appointed  by  the  mayor, 
with  the  adyice  and  consent  of  the  board  of  aldermen.  The  board 
of  aldermen  shall  have  the  power  to  confirm  or  reject  all  nomi- 
nations of  officers  made  by  the  mayor ;  and  whenever  any  person 
nominated  by  the  mayor  shall  be  rejected  by  the  board  of  alder- 
men, the  mayor  shall  immediately  nominate  another  person." 
It  is  perfectly  certain  that  the  comptroller  and  counsel  to  the 
corporation  mentioned  in  this  section  are  not  the  present  comp- 
troller and  counsel.  They  were  elected  in  1856  for  three  years 
each.  If  the  present  comptroller  ana  counsel  are  not  included, 
in  what  rule  of  construction  can  it  be  thought  that  the  present 
mayor  and  the  present  heads  of  departments,  other  than  the 
comptroller  and  counsel  are  included  7 

III.  When  the  departments  are  not  re-organized,  the  charter 
was  thus  expressive :  ''  there  shall  continue  to  be  an  executive 
department,"  d&c,  as  in  the  24th  and  25th  sections,  referring  to 
the  Croton  aqueduct  and  almshouse  departments. 

lY.  A  distinction  is  made  by  the  act  between  officers  created 
by  the  charter,  and  those  hdding  offices  under  it  The  49th 
section  declares  that  the  grand  jury  may  present  any  officers 
created  by  or  holding  offices  under  this  charter.  The  govern- 
ment of  the  city,  up  to  the  1st  of  January  next,  is  wholly  car- 
ried on  by  officers  created  by  the  charter.  After  that  period 
it  will  be  carried  on  by  officers  wholly  elected  by  the  people 
or  appointed  by  the  mayor,  and  holding  under  the  charter — 
though  as  to  the  offices  of  comptroller,  counsel,  street  commis- 
sioner, city  inspector,  and  of  the  Croton  aqueduct  department,  it 
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will  Still  be  carried  on  by  ofBcers  created  by  the  charter,  until 
the  jBrst  day  of  January,  1860,  when  the  whole  machinery  of  the 
city  government  will  be  worked  by  officers  elected  and  appoint- 
ed, and  holding  under  the  charter. 

y.  The  51st  section  provides  for  carrying  on  the  city  gov- 
ernment through  these  several  periods :  "  §  51.  The  mayor,  al- 
dermen and  councilmen  provided  for  in  this  act  shall  be  elected 
at  the  first  election  for  charter  officers  to  be  held  after  the  pass- 
age hereof,  which  election  shall  take  place  on  the  first  Tuesday 
in  December,  1857.  All  persons  who  shall  have  been  elected 
under  former  laws  regulating  or  affectine  the  election  of  charter 
officers,  and  shall  be  in  office  at  the  time  of  the  passage  of  this 
act,  shall  continue  in  office  until  the  officers  elected  under  this 
act  shall  take  their  office,  and  no  longer,  except  that  the  offices 
of  commissioners  of  repairs  and  supplies,  and  of  commissioners 
of  streets  and  lamps  are  hereby  abolished,  and  except  that  the 
persons  now  filling  the  several  offices  of  comptroller,  counsel  to 
the  corporation,  street  commissioner  and  city  inspector,  and  the 
officers  of  the  Croton  aqueduct  department  shall  continue  in  of- 
fice until  the  expiration  or  their  several  terms,  and  shall  not  be 
removed  from  office  during  such  ordinance,  except  for  the  cause 
and  in  the  manner  provided  for  in  sections  20  and  49  of  this  act; 
and  all  other  charter  officers  and  all  school  officers,  and  each  gov- 
ernor of  the  almshouse,  whose  terms  of  office  may  expire  with 
the  present  municipal  year,  shall  also  be  elected  on  the  day  be- 
fore provided  for  by  this  section." 

VI.  At  the  death  of  Mr.  Taylor,  on  the  9th  of  June,  the  office 
which  he  held  was  held  solely  under  the  new  charter.  The  old 
charters  under  which  he  had  been  elected  were  all  repealed.  He 
could  exercise  no  authority  under  them.  His  power  was  derived 
solely  from  the  new  act,  and  this  act  made  him  a  street  commia- 
sioner,  and  his  office  a  statutory  office,  to  expire  on  the  1st  of 
January,  1860.  In  truth,  there  is  not  a  single  city  office  now 
held  under  the  authority  of  the  old  charters  from  1830  to  1857. 
Every  officer,  high  or  low,  must  justify  his  acts  by  the  new  char- 
ter, or  he  cannot  justify  them  at  all. 

yil.  It  follows  clearly  from  these  considerations,  that  the 
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present  mayor  cannot  appoint  or  remove  any  head  of  a  depart- 
ment nntil  1858,  and  that  the  mayor  then  elected  cannot  appoint 
or  remove  a  street  commissioner,  city  inspector,  or  oflScer  of  the 
Croton  aqueduct  department,  till  the  expiration  of  the  terms  for 
which  they  were  elected  under  the  old  charters. 

VIII.  The  notion  that  the  mayor  has  now  the  power  to  fill 
the  vacancy  by  virtue  of  the  old  ordinances  has  no  support. 
(1.)  The  language  of  section  82  is  limited  and  guarded.  It  is 
that  "  until  the  common  council  shall  otherwise  direct,  the  exist- 
ing ordinances  shall  apply  to  the  departments  herein  mentioned, 
so  far  as  the  same  are  applicable  thereto,  and  are  not  inconsist- 
ent with  this  act."  The  words  "  apply  to  the  departments  herein 
mentioned,"  do  not  mean  that  they  shall  determine  who  are  to 
hold  the  departments,  or  how  they  are  to  be  appointed,  but  how 
they  shall  exercise  their  functions  when  appointed.  (2.)  The 
old  ordinances  are  inconsistent  with  the  new  charter  in  this  re- 
spect— that  the  latter  takes  from  the  mayor  all  right  of  control 
over,  or  interference  with  the  street  commissioner's  office  till 
1860,  while  the  former  gave  it  to  him  in  certain  contingencies. 
(8.)  The  words  "  until  the  common  council  shall  otherwise  di- 
rect," suppose  that  the  common  council  has  control  over  the  sub- 
ject of  the  ordinances,  and  reserve  to  the  common  council  the 
right  to  continue  them,  to  re-enact  them,  to  alter  them,  or  to  re- 
peal them.  It  was  clearly  not  intended  to  give  to  the  ordinances 
any  extraordinary  authority,  but  to  prevent  the  confusion  which 
might  arise  before  new  ordinances  on  the  same  subject  could  be 
passed.  What  the  common  council  could  not  now  ordain,  is  not 
retained  as  an  ordinance  of  the  past.  (4.)  The  ordinance  of 
1849  on  the  subject  of  vacancies  in  the  street  commissioner's  de- 
partment is  but  a  repetition  of  the  act  of  1849,  and  copied  with 
the  ordinance  for  convenience,  just  as  parts  of  the  constitution 
of  our  state  are  copied  into  the  revised  statutes.  But  they 
derive  no  force  from  being  thus  copied;  and, when  the  orig- 
inal from  which  they  were  copied  falls,  the  copy  falls  with  it. 
The  charter  of  1849  is  specially  repealed  by  the  present  char- 
ter. It  would  seem  then  most  natural  to  conclude  that  the  legis- 
lature has  retained,  by  copying,  the  ordinance,  while  it  has  in- 
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tended  to  repeal  the  original  statute,  and  has  manifested  sach 
intention  in  the  most  pointed  language. 

Fourth,  By  refusing  to  decide  upon  the  sufficiency  of  Mr. 
Gonover's  bond,  the  mayor  did  not  defeat  his  right  to  take  poa- 
session  of  the  papers  of  the  street  commissioner's  office. 

I.  The  commission  issued  by  the  governor  in  the  name  of  the 
people,  under  the  great  seal  of  the  state,  constituted  Mr.  Gone- 
ver  the  successor  of  Mr.  Taylor,  and  thus  brought  him  within 
the  terms  of  the  act  under  which  this  application  is  made. 

II.  No  question  is  made  regarding  Mr.  Conover's  oath  of 
office.  If  there  had  been,  it  would  have  been  unavailing,  for  his 
oath  was  duly  taken  and  duly  filed.  {Qmst.  art.  12.  1  i2.  S, 
§22.    New  Charter,  §  39.) 

III.  The  objection  as  to  the  bond,  if  it  can  be  considered  at 
all,  amounts  to  this,  that  because  the  mayor  did  not  examine  it, 
and  so  did  not  approve  it,  it  is  insufficient.  The  first  answer  to 
the  objection  is,  that  there  is  no  statute  which  prescribes  what 
security  is  to  be  given,  or  by  whom  executed,  or  by  whom 
approved.  The  only  statute  referring  to  the  subject  is  the  new 
charter,  which  in  sections  30  and  45  declares  that  the  common 
council  shall  require  from  all  disbursing  officers  sufficient  secu- 
rity, which  shall  be  annually  renewed.  Until  the  common  coun- 
cil act,  by  ordinance  passed  after  this  charter,  no  security  can 
be  required  from  the  street  commissioner  ;  and  the  law,  XILS. 
120,  §  25,  which  declares  that  "  when  any  officer  is  required  by 
law  to  execute  any  official  bond,  he  shall  cause  the  same  to  be 
filed  in  the  proper  office  within  the  time  prescribed  for  filing  his 
oath  of  office,  does  not  apply  to  this  office."  In  the  sense  of  this 
statute  Mr.  Gonover  was  not  required  to  execute  an  official  bond. 

lY.  If,  however,  a  new  ordinance  was  not  necessary,  and  the 
old  ordinances  might  be  resorted  to,  by  force  of  section  82,  ''  so 
far  as  the  same  are  applicable,"  and  ^'  not  inconsistent"  with  the 
new  charter,  the  ordinance  of  1849,  the  only  one  upon  the  sub- 
ject, is  inconsistent  with  the  new  act.  The  words  of  the  ordi- 
nance are  that :  "  The  street  commissioner,  before  entering  upon 
the  duties  of  his  office,  shall  execute  a  bond  to  the  corporation, 
with  at  least  two  sureties,  to  be  approved  by  the  mayor  snd  filed 
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in  the  office  of  the  comptroller,  in  the  penal  snm  of  $10,000, 
conditioned  for  the  faithful  performance  of  the  duties  of  his  of- 
fice." This  ordinance  contemplates  one  bond  for  the  whole  offi- 
cial term — ^the  new  charter  requires  an  annual  bond. 

V.  If,  however,  the  old  ordinance  were  not  inconsistent  with 
the  new  act,  and  were  applicable  to  the  office  in  question,  it  must 
be  deemed  unreasonable  and  void.  All  by-laws  or  ordinances 
of  corporations  must  be  reasonable.  {Ang.  ^  Ames  on  Corp. 
§§  847,  357.  Davis  v.  Mayor ^  in  the  Superior  Court.)  This 
by-law  is  not  only  unreasonable  but  positively  unlawful.  If  it 
be  valid,  the  common  council  can  nullify  any  appointment  of  the 
governor.  This  very  ordinance  would  enable  the  mayor  to  pre- 
vent an  appointee  of  the  governor  from  ever  executing  the  office. 
A  mandamus  to  the  mayor  would  do  no  good ;  for  although  it 
might  require  him  to  decide  upon  the  sufficiency  of  the  sureties, 
it  could  not  require  him  to  approve  them.  If  this  ordinance  be 
valid,  the  common  council  might  pass  one  that  the  street  com- 
missioner appointed  by  the  governor,  before  entering  upon  the 
duties  of  his  office,  should  execute  a  bond  approved  by  the  com- 
mon council,  or  by  the  former  deputy  street  commissioner,  or  by 
any  other  person  whom  the  common  council  should  designate, 
and  in  that  way  defeat  the  appointment  and  obstruct  the  execu- 
tion of  the  law.  The  ordinance  made  the  law  inoperative,  and 
must,  therefore,  be  illegal. 

VI.  But  if  the  ordinances  of  1849  be  in  force,  be  applicable, 
be  consistent  with  the  new  act,  and  be  in  all  respects  legal  and 
valid,  it  does  not  create  a  condition  precedent  to  the  right  of  Mr. 
Conover  to  have  the  books  and  papers  of  the  office.  It  is  direc- 
tory upon  the  officer,  and  at  most  amounts  to  a  condition  subse- 
quent. So  the  revised  statutes  expressly  provide  in  respect  to 
all  cases  of  this  kind.  (1  R.  S.  121,  i  81.)  "  If  any  person 
shall  execute  any  of  the  duties  or  ftinctions  of  any  office  without 
having  executed  and  filed  in  the  proper  office  any  bond  required 
by  law,  he  shall  forfeit  the  office,"  <fcc. 

VII.  If  the  execution  and  filing  of  the  bond  were  a  condition 
precedent,  the  approval  of  the  bond  is  not  so.  The  language  of 
the  section  of  the  revised  statutes  just  quoted,  is,  *'  without  hav- 
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ing  executed  and  filed"  the  bond  required  by  law.  The  bond 
required  by  law  has  been  executed  and  filed.  The  certificate  of 
the  mayor's  approval  would  be  only  evidence  of  its  sufficiencyi 
which  is  abundantly  proved  by  other  evidence.  Without  such 
certificate  the  bond  is  valid  and  binding  on  Mr.  Conover  and  his 
sureties.  Suppose,  however,  the  bond  approved  by  the  mayor 
be  a  condition  precedent,  the  performance  of  that  condition  has 
been  prevented  by  the  mayor,  who,  in  this  respect,  is  the  agent 
of  the  state ;  and  the  performance  of  any  condition  is  excused 
if  it  be  prevented  by  the  act  of  the  sovereign  imposing  this  con- 
dition, or  any  of  his  agents  or  servants.  To  this  point  there  are 
numerous  authorities.  ( The  People  v.  Manning  ^  Condit^  8 
Cawen,  297.  Carpenter  v.  Stevens^  12  Wend.  589.  The 
People  V.  Bartlett,  3  Hill,  570.) 

YIII.  The  conduct  of  the  mayor  was  fraudulent  and  contuma- 
cious. He  is  the  party  who  seeks  to  defeat  a  rightful  appoint- 
ment by  the  governor.  To  nullify  the  appointment  and  obstruct 
the  operation  of  the  law,  he  refuses  to  examine  the  bond,  that  he 
may  gain  time ;  he  keeps  out  Mr.  Conover  by  force,  and  puts  an 
intruder  in  his  place,  seeking  thus  to  retain  possession  of  the 
office  and  its  patronage  by  an  incumbent  de  facio^  who  cannot 
be  ousted  by  the  ordinary  action  of  quo  warranto,  till  the  au- 
tumnal elections  are  over.  To  allow  such  conduct  to  succeed, 
would  be  to  bestow  a  premium  upon  fraud  and  violence.  If  Mr. 
Conover's  appointment  were  legal,  no  language  can  be  too  harsh 
for  the  conduct  of  the  mayor.  And  this  question  of  the  suffi- 
ciency of  the  bond  must  be  examined  on  the  assumption  that  the 
governor  had  the  power  to  appoint,  and  the  mayor  had  none. 
Looking  at  the  mayor's  conduct  in  this  point  of  view,  it  was  as 
bad  as  it  should  be  unavailing. 

IX.  But  if  every  one  of  our  previous  positions  upon  this  head 
are  untenable,  the  objection  that  there  was  an  insufficient  bond, 
or  no  bond  at  all,  would  still  be  unavailing  to  Mr.  Devlin,  be- 
cause no  party  but  the  state  can  take  advantage  of  a  failure  of 
an  officer  to  file  his  official  bond.  In  a  quo  warranto  against 
Mr.  Conover  the  state  could  urge  that  objection,  and  in  no  other 
proceeding  could  it  be  urged,  and  when  urged  in  that  way  it 
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irould  be  a  sufficient  answer  on  the  part  of  Mr.  Gonover  that  he 
had  done  every  thing  on  his  part  required,  and  that  the  only 
delinquency  was  a  grave  delinquency  on  the  part  of  an  officer, 
agent,  or  servant  of  the  state.  {Matter  of  Mohawk  and  Hud. 
R.  R.  Co.,  19  Wefid.  142.  Matter  of  Chenango  Co,  Fire  Ins. 
Co.,  Id.  636.  People  v.  Fisher,  24  id.  215.  Greenleafv.  Lawj 
4  Denio,  170.  Weeks  v.  Ellis,  2  Barb.  820.  U.  S.  Bank  v. 
Dandridge,  12  Wheat.  64.  Angell  ^  Ames  on  Corp.  §  285. 
Tapper  v.  Newton,  25  Eng.  L.  and  Eq.  Rep.  886.  McNuit 
V.  Lancaster,  9  S.  ^  M.  587.  Hastings  v.  Turnpike  flb.,  9 
Pick.  80.  Bac.  Abr.  tit.  Offices  and  Officers.)  "  If  an  officer  be 
created  by  letters  patent,  he  is  a  complete  officer  before  he  is 
sworn  or  before  any  investiture." 

Peabody,  J.  The  exact  function  devolved  on  me  by  the 
statute  under  which  I  am  called  to  act,  being  ascertained, 
much  of  the  difficulty  of  deciding  the  case  before  me  will,  I 
think,  be  overcome.  To  this  inquiry,  then,  I  will  direct  my 
attention  jBrst. 

The  section  of  the  statute  (1  R.  S.  125,  §  56)  provides,  in 
effect,  that  if  a  person  elected  to  an  office  die,  and  any  books  or 
papers  appertaining  to  the  office  shall  come  to  the  hands  of  any 
person,  the  successor  to  the  office  may  adopt  this  proceeding 
to  get  possession  of  those  books  and  papers.  This  is  a  very 
brief  statement  of  the  substance  of  that  section,  as  fsx  as  it  is 
applicable  to  this  case.  A  person  has  been  elected  to  the  office 
of  street  commissioner  of  the  city  of  New  York.  That  person 
has  died,  and  books  and  papers  belonging  or  appertaining  to 
that  office,  have  come  to  the  hands  of  a  person  (the  respondent) 
Thus  far  the  case  before  me  comes  within  the  statute.  These 
facts  are  not  seriously  cpntroverted,  and  these  having  occurred, 
a  certain  person,  or  rather  a  person  sustaining  a  certain  char- 
acter, is  authorized  to  adopt  this  proceeding  before  me.  *'  The 
successor  to  such  office  may,"  and  he  alone  of  all  the  world  may, 
through  this  statute,  invoke  my  aid  in  this  proceeding  to  obtain 
possession  of  such  books  or  papers.  The  applicant  says  he 
is  the  successor  of  the  deceased  to  that  office,  and  he  pro- 
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duces  what  he  claims  is  evidence  of  his  title,  to  wit,  a  eom* 
mission  showing  his  appointment  to  the  o£See  by  the  governor 
of  the  state.  The  effect  of  this  is  a  matter  of  controversj 
between  the  parties.  The  applicant  asserts  that  it  confers  on 
him  the  office,  and  the  respondent  denies  that  it  does  this, 
and  the  power  of  the  governor  to  fill  the  office  by  appointment 
is  at  once  in  issue  between  the  parties.  On  the  decision  of 
that  question  must  the  ultimate  rights  of  the  parties  to  this 
proceeding  mainly  depend. 

The  respondent  claims  the  office  by  virtue  of  an  appointment 
from  a  different  source — the  mayor,  with  consent  of  the  board 
of  aldermen — ^but  his  title  is  not  necessarily  to  be  examined 
here ;  for  if  the  applicant's  claim  is  good,  the  respondent's  is, 
of  course,  bad ;  and  if  the  applicant's  is  bad,  it  is  not  important 
to  examine  that  of  the  respondent,  for  this  proceeding  can  only 
be  maintained  on  the  strength  of  the  applicant's  claim.  If, 
therefore,  the  applicant's  claim  be  not  well  founded,  he 
must  fail,  and  the  relief  sought  here  must  be  denied,  even 
though  the  claim  of  the  respondent  should  seem  to  be  equally 
defective. 

The  only  question,  then,  of  all  those  raised  and  discussed  on 
the  argument  of  this  case,  which  I  need  to  decide,  is  whether 
the  applicant  is  the  successor  to  the  office  of  street  commissioner. 
The  power  of  the  governor  to  make  the  appointment  depends 
entirely  on  the  act  of  February  3, 1849,  which  provides  that 
"whenever  vacancies  shall  exist,  or  shall  occur,  in  any  of  the 
offices  of  this  state,  where  no  provision  is  now  made  by  law  for 
filling  the  same,  the  governor  shall  appoint  some  suitable  per- 
son, who  may  be  eligible  to  the  office  so  vacant,  or  to  become 
vacant,  until  the  commencement  of  the  political  year  next  suc- 
ceeding the  first  annual  election  after  the  happening  of  the  va- 
cancy, at  which  such  officer  could  be  by  law  elected."  An 
objection  was  made  on  the  argument,  that  this  statute  did  not 
apply  to  this  office,  this  being  a  city  and  not  a  state  office.  I 
think  it  is  a  city  office ;  that  is,  that  it  belongs  to  the  class 
sailed  city,  as  distinguished  from  the  classes  called  county,  town, 
village  or  state  offices ;  but  these  denominations  are  need  to 
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distinguish  the  several  classes  of  offices  from  each  other,  for 
parposes  of  convenience  chiefly,  and  perhaps  wholly ;  and  the 
fact  that  an  office  comes  within  the  class  denominated  county, 
village  or  city  offices,  as  distinguished  from  those  usually  known 
by  the  more  generic  name  of  state  offices,  does  not  prove,  or 
tend  to  prove,  that  it  is  not  in  fact  a  state  office ;  or,  in  the 
language  of  the  act.  not  one  "  of  the  offices  of  this  state."  On  the 
contrary,  city,  county,  town  and  village  offices  are  all  of  them 
offices  of  this  state,  in  the  more  general  and  comprehensive 
sense  in  which  the  language  of  this  statute  is  evidently  used, 
and  this,  though  a  city  office,  is  nevertheless  an  ^'  office  of  this 
state,"  and  embraced  in  the  terms  of  this  statu4;e. 

This  statute  was  passed  to  carry  out  a  provision  of  the  con- 
stitution {Art.  10,  i  5)  which  directs,  in  most  general,  terms, 
that  "  the  legislature  shall  provide  for  filling  vacancies  in  office;" 
and  neither  the  constitution,  in  using  the  terms  "  vacancies  in 
office,"  nor  the  statute,  in  using  the  terms  '^  vacancies  in  any  of 
the  offices  of  this  state,"  seems  to  look  to  a  provision  for  vacan- 
cies in  a  particular  class  of  offices — quite  the  reverse.  This 
statute  provides  for  filling  this  office,  if  no  other  provision  was 
then  ("  is  now")  made  by  law  for  filling  it.  To  the  application 
of  this  statute  to  this  case,  several  other  objections  besides  this 
are  made  by  the  respondent. 

First,  That  if  it  applies  to  city  offices,  it  is,  in  a  certain  as- 
pect, repugnant  to  the  constitution,  {Art.  10,  }  2,)  which  pro- 
vides that  all  city  officers  whose  appointment  is  not  provided  for 
by  that  constitution,  shall  be  elected  by  the  electors  of  such 
cities,  or  appointed  by  such  authorities  thereof  as  the  legislature 
shall  designate  for  that  purpose. 

Second,  That  the  act  of  February  3, 1849,  cannot,  from  its 
nature,  be  applied  to  this  office,  it  being  not  elective.  That  act 
provides  that  the  appointee  of  the  governor  shall  hold  '^  until 
the  commencement  of  the  political  year  next  succeeding  the 
first  annual  election  at  which  such  officer  could  be  by  law  elect- 
ed," and,  as  this  office  is  not  elective,  no  such  election  can  ever 
occur,  and  hence  the  term  of  office  of  the  appointee  would  never 
expire. 
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Third.  That  the  charter  of  1857,  (§  82,)  in  continuing  in  force 
all  the  ordinances  relative  to  the  departments,  continued  in 
force  the  ordinance  of  1849,  which  gave  the  power  to  the  may- 
or ;  and  in  effect,  by  continuing  the  ordinance  in  express  terms, 
perhaps  enacted  it  as  a  statute,  and  gave  it  an  effect  greater 
than  it  would  have  had  as  an  ordinance  merely. 

Fourth.  That  the  power  to  appoint  to  such  an  office  inheres  in 
the  city,  by  virtue  of  its  general  powers,  without  express  pro- 
vision on  the  subject. 

Fifth.  That  there  was  no  actual  vacancy  to  be  filled,  Turner, 
the  deputy,  being  the  incumbent,  by  virtue  of  the  ordinance  to 
that  effect,  on  the  death  of  the  former  incumbent 

I  do  not  attempt  to  enumerate  all  the  objections  raised  by  the 
respondent.  Some  of  them  certainly  do  great  credit  to  the  in- 
genuity and  skill  of  counse],  as  do  the  arguments  on  both  sides 
of  this  case,  to  those  who  participated  in  them,  respectively.  I 
merely  state  some  of  the  points  to  show  that  there  is  a  question 
to  be  tried;  and  although.it  may  seem  4;o  me  not  difficult  to  de- 
cide where  the  appointing  power  is  by  law  vested,  I  think  that 
a  reasonable  question  of  title  to  the  office  exists,  and  that  such 
a  question  is  not  proper  to  be  tried  in  this  proceeding. 

It  was  never  intended  by  the  legislature  to  authorize  a  jus- 
tice of  this  court,  sitting  here,  to  decide  in  effect  the  title  to  an 
office.  If  there  is  a  reasonable  doubt  as  to  who  is  entitled,  it 
should  be  decided  in  a  direct  proceeding  for  the  purpose,  an 
action  of  quo  warranto,  which  is  with  us  the  substitute  for  the 
old  writ  of  that  name.  This  is  a  proceeding  to  get  present 
possession  merely  of  the  books  and  papers  incident  to  an  office, 
not  of  the  office  itself,  and  it  should  not  be  allowed  to  answer 
that  end  practically,  which  it  would  do  if  the  books  and  papers 
necessary  to  the  functions  of  an  office  are  to  be  awarded  a 
party  on  his  merely  showing  a  title  to  the  office  itself.  In  these 
views  I  find  myself  sustained  by  authority,  and  among  others  by 
the  case  of  The  People  v.  Stevens,  (5  HUl,  616,)  and  the  opin- 
ion of  Judge  Kent,  reported  at  page  631  of  the  same  volume, 
and  that  of  Justice  Edmonds,  In  the  matter  of  WhUing,  (2 
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Barb.  S.  C.  i2.  513.)  I  am  inclined,  however,  to  go  farther 
than  these  cases,  and  to  limit  the  application  of  this  proceeding 
to  cases  of  possession  merely.  My  own  view  of  this  statute  is, . 
that  the  question  of  title  to  the  office  should  not  be  allowed  to 
be  tried  in  it  at  all ;  that  the  abstract  right  of  an  applicant  is 
unimportant,  where  possession  is  clearly  shown  ;  that  it  should 
not  be  inquired  into  at  all,  further  than,  perhaps,  to  see  that 
if  in  possession  he  has  color  of  title  ;  that  being  in  the  office 
under  color  of  right,  he  should  have  this  proceeding  to  get  the 
books  and  papers ;  and,  on  the  other  hand,  that  having  the  best 
possible  right  to  an  office,  one  should  not  have  the  possession 
of  the  books  and  papers  by  this  proceeding,  while  it  is  apparent 
he  is  not  in  the  occupancy  of  office,  and  not  in  a  situation  to 
exercise  the  functions  of  it. 

This  whole  proceeding  is  on  the  idea  that  the  applicant  has 
succeeded  to  the  office — that  he  is,  in  fact,  "  the  successor  to 
such  office  " — that  he  is  in  the  office,  and  needs  the  books  and 
papers  as  means  or  instruments  with  which  to  perform  the 
duties  of  it.  They  are  incident  to  the  office,  and  should  attend 
it  ever — should  attend  the  possession  and  exercise  of  it,  not  the 
mere  right  to  it,  however  clear,  if  it  appear  that  the  right  is 
not  accompanied  by  actual  incumbency  of  it,  and  that  therefore 
the  {Possession  of  them  would  not  enable  him  to  discharge  the 
duties  of  the  office. 

The  possession  of  them,  as  the  means  of  exercising  the 
functions  of  the  office,  is  indispensable  to  the  officer  and  the 
public ;  and  the  object  of  this  statute  is  to  put  them  into  pos- 
session of  the  actual  incumbent  for  actual  use  for  the  time  be- 
ing,  not  to  decide  who,  in  the  abstract,  is  entitled  to  them 
because  he  is  entitled  to  the  office  to  which  they  pertain.  The 
title  to  them  must  ultimately  depend  on  the  title  to  the  office, 
and  so  I  think  should  the  right  to  present  possession  depend  on 
the  fact  of  present  possession  of  the  office  to  which  they  are 
appurtenant.  I  doubt  much  whether  a  party  not  in  possession 
of  an  office,  and  therefore  not  in  a  condition  to  exercise  the 
functions,  should  in  any  case  have  the  possession  of  the  books 
and  papers  of  it  awarded  to  him  in  this  summary  manner,  even 
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if  his  title  to  it  were  perfect ;  and  I  am  inclined  to  tldnk,  ob 
the  other  hand,  that  a  party  in  an  office  with  color  of  title,  and 
performing  the  duties  of  it,  should  have  them.  The  acta  of  an 
officer  de  facio  are  valid  in  law ;  and  the  'policy  of  the  law  is, 
that  the  actual  incumbent  of  an  office  shall  perform  the  duties 
of  it  for  the  time  being ;  that  the  functions  of  an  office  shall 
not  cease  or  be  suspended  because  of  a  doubt  about  the  title  of 
an  incumbent;  and  hence  it  is  the  policy  of  the  law,  and  of 
this  statute  as  a  part  of  the  system,  that  the  incumbent  shall 
have,  at  all  times,  the  means  of  performing  these  duties — the 
books  and  papers,  as  well  as  the  other  means. 

This  statute  is  for  the  actual  incumbent — the  actual  "  suc- 
cessor to  such  office" — rather  than  the  person  entitled  to  suc- 
ceed to  it.  It  is  apparent  to  my  mind,  that  it  is  not  intended 
for  the  party  entitled,  merely  because  he  is  so  entitled.  The 
only  proper  mode  for  a  person  entitled  to  an  office,  but  not  in 
possession  of  it,  to  assert  his  title,  is  by  the  action  of  quo  war- 
ranto.  In  that  action  his  title  may  be  established  judicially, 
and  possession  acquired,  and  this  being  done,  he  is  in  a  con- 
dition to  avail  himself  of  this  proceeding  to  get  possession  of 
the  books  and  papers  incident  to  the  office.  He  is  in  a  condi- 
tion to  use  them,  and  his  adversary,  being  ousted,  is  not  in  such 
a  condition.  They  in  that  case  accompany,  as  I  think  they 
should  always,  the  possession  and  user  of  the  franchise. 

From  what  has  been  said  above,  it  is  apparent  that  the  re- 
sult of  this  proceeding  with  me  must  depend  chiefly  on  the 
question  of  possession  of  the  office  by  the  applicant.  Was  he 
ever  in  possession  of  it  ?  What  is  the  evidence  on  that  sub- 
ject? It  is  proved  that  he  received  a  commission;  that  he 
made  and  filed  with  the  proper  officer  the  oath  of  office ;  that 
he  made  the  proper  bond  and  filed  it  with  the  proper  officer ; 
that  he  went  into  the  department  devoted  to  the  transaction  of 
the  business  of  the  office,  containing  the  books,  papers  and  par- 
aphernalia of  the  office,  claiming  to  be  street  commissioner  and 
the  head  of  the  office,  exhibited  his  commission  and  proofs  of 
his  title,  asserted  his  title  and  authority  over  the  business, 
clerks  and  employees  of  the  establishment,  assumed  for  himself 
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%  seat  and  desk  for  the  transaction  of  bnsiness,  and  announced 
himself  ready  for  official  business,  and  actually  performed  an 
official  act,. in  granting  a  permit  for  some  purpose.  He  remain- 
ed there  through  the  day,  to  the  hour  of  closing  the  office,  and 
returned  thither  the  next  morning,  renewing  all  his  claims  and 
resuming  his  place  at  his  desk  for  the  transaction  of  business, 
and  continued  to  occupy  the  place,  under  his  claim  of  office,  un- 
til removed  thence  by  force,  late  in  that  day.  The  next  day  he 
returned  and  repeated  all  his  claims,  in  language  and  acts,  and 
remained  there  until  he  was  again  ejected  by  force,  and  assured 
by  the  man  taking  the  lead  in  his  expulsion,  that  his  presence 
there  would  not  be  tolerated,  and  that  all  efforts  to  remain  there 
would  therefore  be  unavailing.  He  did  all  he  could  do  toward 
assuming  possession  of  the  office,  and  claimed  to  be  in  it  by  vir- 
tue of  his  appointment.  To  be  sure.  Turner,  the  deputy  com- 
missioner, did  not  yield  to  him  possession  of  the  books  and 
papers,  but  refused  to  do  so,  under  the  instructions  of  the  mayor 
to  that  effect,  and  continued  himself  to  transact  the  business  of 
the  office  as  such  deputy ;  and  Bennett,  by  force,  ejected  him 
from  the  apartments ;  but  neither  of  these  acts  of  the  mayor, 
Turner  or  Beiyett  can  affect  the  rights  of  the  applicant.  They 
had  no  office  to  dispense,  no  judgment  to  pronounce  on  the  claim 
of  the  applicant ;  had  no  power  in  the  premises  by  doing  or 
withholding  any  action  to  create  or  change  any  rights  of  the  ap- 
plicant, and  their  withholding  or  yielding  their  recognition  or 
assent  to  his  claims  could  not  affect  any  increase  or  diminution 
of  those  rights.  The  office  was  vacant  from  the  death  of  Tay- 
lor. Turner  merely  had  power  to  act  as  street  commissioner 
in  case  of  a  vacancy.  {Carp.  Ord,  ed.  of  lS56j  p.  62,  i  234.) 
"In  case  of  vacancy  •  •  •  the  deputy  shall  act  as  street 
commissioner  until  the  vacancy  shall  be  supplied  by  a  new  ap- 
pointment." This  did  not  make  him  street  commissioner.  It 
certainly  did  not  fill  the  office  so  that  no  vacancy  remained  to 
be  filled.  There  is  no  foundation  for  such  a  claim.  If  he  (as 
the  argument  was)  filled  the  vacancy,  what  vacancy,  in  the  lan- 
guage of  the  ordinance,  remained  to  "  be  supplied  by  a  new  ap- 
pointment ?'    There  is  nothing  to  suggest  such  an  idea,  and  the 


012  OASES  IF  THE  StfPRKME  COURT. 

Ib  the  mAtter  of  ConoTer  v.  Derlrn. 

yery  language  of  the  ordinance  under  ivhich  the  claim  ifl  made^ 
BO  far  from  authorizing,  excludes  it.  The  possession  of  thie 
property  of  the  office  thus  withheld  from  him  was  not  at  all  es- 
sential to  his  possession  of  the  office  or  franchise  itself;  and 
whether  this  assertion  of  authority  over  it  which  he  lacked  the 
physical  force  to  maintain,  be  deemed  in  law  as  amounting  to 
possession  or  not,  is  not  important.  He  was  not  the  more 
street  commissioner  if  he  had,  or  the  less  so  if  he  had  not,  that 
possession  of  the  property.  It  seems  hardly  necessary  to  add  that 
whatever  were  his  relations  or  rights  to  the  office,  or  the  property 
pertaining  to  it,  the  forcible  remoral  of  him  against  his  will  from 
the  rooms  occupied  for  the  transaction  of  the  business  of  this  office, 
and  from  the  presence  of  the  property  pertaining  to  it,  can- 
not affect  them.  His  rights  are  the  same  as  if  he  had  remained 
undisturbed,  and  had  continued  without  interruption  the  course  he 
attempted  to  pursue.  The  office  was  racant,  and  he,  with  claim 
and  color  of  title,  entered  it,  and  assumed  the  franchise.  There 
is  no  pretense  that  he  has  resigned  or  forfeited  any  right  he 
thus  acquired.  It  follows  that  he  is  now  in  possession  of  those 
rights.  He  is  therefore  now  street  commissioner  de  facto.  His 
title  to  the  office  may  be  tested  in  the  proper  proceeding ;  but, 
as  was  strenuously  insisted  by  the  respondent,  on  the  argument, 
the  title  of  one  in  possession  under  color  of  title  cannot  be  tried 
here.  For  the  purpose  of  this  proceeding,  possession  with  color 
of  title  is  sufficient.  It  is  said  that  he  was  not  in  the  office, 
because  his  bond  was  not  approved  by  the  mayor.  This  is  one 
of  the  questions  to  be  tried  in  the  suit  for  testing  the  title  to 
the  office,  and  must  be  referred  to  that  forum.  It  is  replied  to 
this  question,  among  other  things :  1.  That  no  bond  is  required 
by  law.  2.  That  the  approval,  being  merely  a  mode  of  deter- 
mining its  sufficiency,  is  not  indispensable,  the  sufficiency  being 
shown  otherwise.  8.  That  the  effi)rt8  of  the  applicant  to  get 
the  approval  of  the  mayor,  and  his  refusal  to  attend  to  it,  ex- 
cuse the  omission,  even  if  it  were  otherwise  necessary.  4.  That 
if  an  approval  was  necessary,  and  nothing  had  been  done  to 
excuse  the  want  of  it,  still  the  applicant  was  in  possession,  even 
if  the  entry  without  the  approval  was  wrongful. 
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Here  are  several  grave  qaestions  arising,  by  no  means  free 
from  difficnlty,  and  not  at  all  proper  to  be  tried  here.  He 
claimed  to  be  in  the  office.  He  claimed,  also,  to  have  complied 
with  all  the  legal  conditions  of  the  appointment,  and  for  this 
he  shows  ample  color.  What  these  conditions  were,  and  whether 
they  were  precedent  or  not,  and  whether  they  had  been  fulfilled, 
and  if  not,  whether  the  fulfillment  is  excused  by  the  facts  urged 
to  that  end ;  and  if  not  excused,  what  the  effect  of  non-fulfill- 
ment is  to  be,  are  all  questions  fairly  arising  on  the  facts  in  this 
case,  and  to  be  considered  whenever  the  question  of  title  shall 
be  fundamentally  decided.  They  cannot  be  properly  examined 
in  this  informal  and  summary  proceeding.  The  fact  of  actual 
possession  does  not  necessarily  depend  on  the  decision  of  that, 
and,  as  I  have  before  intimated,  wherever  the  fact  of  the  pos- 
session of  an  office  can  be  discerned,  as  in  some  cases  it  can 
easily,  and  in  others,  like  this,  only  with  great  difficulty  and 
very  indistinctly,  this  fact,  fortified  by  color  of  title,  should 
direct  the  course  of  the  books  and  papers.  At  the  time  he  as- 
sumed the  office  the  vacancy  in  it  was  undisputed.  No  one  even 
claimed  to  be  in  it.  The  title  of  Mr.  Devlin,  whatever  it  may 
be  confessedly,  had  its  origin  some  days  afterward.  His  ap- 
pointment bears  date  several  days  after  that  on  which  the 
applicant  assumed  possession  by  virtue  of  his  appointment,  and 
after  his  Removal  by  force,  not  from  the  office,  for  an  unauthor- 
ized force  could  not  divest  him  of  possession  of  the  franchise, 
but  from  the  rooms  and  property  dedicated  to  the  uses  of  it, 
in  the  discharge  of  its  functions  by  the  incumbent.  The 
rights  of  Oonover,  acquired  by  prior  possession,  can  only  bo 
divested  by  legal  measures.  These  measures  have  not  been  ap- 
plied, and  his  rights  remain.  Being  in  possession,  he  was  the 
officer  defactOj  and  will  continue  to  be,  until  ejected,  which  can 
only  be  done  by  process  of  law.  He  has  all  the  rights  incident 
to  possession,  and  with  color  of  title.  My  conclusions  are,  that 
Conover  entered  the  office  and  took  possession ;  that  he  has  not 
been  removed  by  legal  warrant  or  authority,  or  left  it  himself, 
and  consequently  that  he  is  still  in  and  for  this  purpose  entitled 
to  possession ;  and  consequently,  that  the  respondent,  as  the 
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office  can  have  but  one  incumbent,  is  not  legally  in  possession. 
It  follows  that  Conover  is  entitled  to  possession  of  the  books 
and  papers,  and  to  have  them  delivered  to  him  nnder  this 
proceeding. 

[New  York  Special  Term,  July  8,  1857.    PtaMiy,  Jnatloe.] 


Travis  vs.  Barger. 


Where,  upon  the  trial  of  a  cause,  ol^ectionable  testimony  is  given,  in  answer  to 
a  question  which  is  not  objected  to,  and  which  does  not  necessarily  call  for  any 
such  evidence,  and  the  judge  immediately  declares  the  testimony  inadmissi- 
ble, and  in  bis  charge  to  the  Jury  directs  tbem  to  disregard  it,  the  giving  of 
such  testimony  affords  no  ground  for  granting  a  new  trial. 

In  an  action  by  a  fkther,  for  tbe  seduction  of  his  daughter,  an  agreement  in  writing 
between  the  defendant  and  the  daughter,  by  which  the  defendant  admits  the 
seduction,  and  agrees  to  pay  her  a  sum  of  money,  and  the  daughter  releases 
and  discbarges  him  from  all  actions  for  damages,  and  claims  of  every  kind, 
is  admissible  in  evidence,  not  for  the  purpose  of  showing  the  extent  of  the 
injury  which  tbe  defendant  has  inflicted  on  the  plaintiff',  or  the  amount  of 
damages  to  which  the  latter  is  entitled,  but  as  an  admission  by  the  defend- 
ant of  tbe  fkcts  necessary  to  be  proved  by  the  plaintiff*,  in  order  to  maintain 
the  action.    S.  B.  Strong,  J.,  dissented. 

Where  matters  offered  in  evidence  by  the  defendant  fhmish  a  completd  bar  to 
tbe  plaintifi''s  action,  they  must  be  pleaded.  If,  however,  instead  of  being  a 
complete  defense,  they  go  only  to  tbe  extent  of  his  recoveiy — ^to  the  amount 
of  his  damages — they  may  be  given  in  evidence  without  having  been  pleaded. 

An  action  cannot  be  maintained,  by  a  father,  for  the  seduction  of  his  daughter, 
if  his  own  wrongAil  act,  or  omission,  co-operated  with  the  misoondact  of  Qie 
defendant,  to  produce  the  damages  sustained. 

Proof  that  the  plaintiff  knew  of  the  improper  intercourse  between  his  daughter 
and  tbe  defendant,  when  it  took  place,  and  did  not  interfere  to  prevent  it ;  or 
that  he  connived  at  tbe  intercourse,  and  consented  to  his  daughter  and  the 
defendant  being  together  and  having  such  intercourse,  after  it  came  to  hit 
knowledge,  is  a  bar  to  an  action  by  the  father,  for  the  seduction  of  his  daogb- 
ter,  per  quod  sertitium  amisit. 

But  if  those  facts  are  not  set  up  in  the  answer,  as  a  defense,  nor  oflfered  in  mitiga- 
tion of  damages,  but  are  offered  to  bo  proved  on  the  ground  that  they  wiU 
ftamish  a  complete  defbnse  to  the  action,  the  evidence  is  inadmissible.  8.  B. 
Btrovs,  J.,  diMmted. 
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Where  eyidenoe,  ofifered  to  be  given,  as  a  defense  to  the  action,  is  excluded  bjr 
the  Judge,  on  the  ground  that  it  is  not  warranted  by  the  pleadings,  the  party 
should  offer  it  again,  in  mitigation  of  damages,  if  he  wishes  to  avail  himself 
of  it,  for  that  purpose. 

The  proper  place  for  deciding  upon  the  propriety  of  an  amendment  of  the 
pleadings  is  at  the  circuit,  where  the  parties,  and  their  witnesses,  are  before 
the  court,  and  where  the  good  or  ill  faith  of  the  application  can  be  investi- 
gated. An  application  for  leave  to  amend  is  addressed  to  the  sound  discretion 
of  the  judge ;  and  his  decision  upon  it  will  not  be  reversed,  on  a  motion  for  a 
new  trial,  except  in  a  clear  case.  There  must  be  some  proof  that  the  de- 
fense proposed  to  be  set  up  by  the  amendment  is  true,  and  can  be  sustained. 

Where,  in  an  action  for  seduction,  the  Jury  found  a  verdict  for  the  plaintiff  for 
S8000,  the  court  refused  to  grant  a  new  trial  on  the  ground  of  ezoessiveness 
of  damages. 

THIS  was  an  action  bronght  by  the  plaintiff  against  the  de- 
fendant to  recoyer  damages  for  the  seduction  of  the  plaintiff's 
daughter,  Temperance  S.  Travis.  The  complaint  charged  that 
at  the  time  of  the  seduction  the  said  Temperance  was  the  servant 
of  the  plaintiff,  andfurther  charged,  on  information  and  belief,  that 
in  the  month  of  February,  1854,  and  on  divers  other  days  and 
times  between  that  time  and  the  commencement  of  said  action, 
at  Putnam  Valley,  Putnam  county,  the  defendant,  wrongfully 
intending  to  injure  the  plaintiff  and  to  deprive  him  of  the  ser- 
vices of  his  said  daughter  and  servant,  debauched  and  carnally 
knew  her,  whereby  she  became  pregnant  and  sick  with  child, 
and  was  afterwards,  and  on  or  about  the  7th  day  of  December, 
1854,  delivered  of  a  child  at  the  plaintiff's  house  at  the  place 
aforesaid,  where  she  remained  during  her  sickness,  and  was 
nursed  and  taken  care  of  at  the  plaintiff's  expense ;  by  reason 
of  which  premises  the  plaintiff  lost  the  services  of  his  daughter, 
and  necessarily  expended  considerable  sums  of  money  in  taking 
care  of  her,  whereby  the  plaintiff  was  injured  and  sustained 
damages  to  the  amount  of  $5000,  for  which  sum  the  plaintiff 
demanded  judgment.  The  answer  denied,  upon  information 
and  belief,  that  the  said  daughter  was  at  the  time  of  the  alleged 
seduction  the  servant  of  the  plaintiff,  and  it  further  denied  that 
with  intent  to  injure  the  plaintiff,  or  deprive  him  of  the  services 
or  assistance  of  the  said  Temperance,  he  debauched  or  carnally 
knew  her  at  any  time ;  and  whether  said  Temperance  became 
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pregnant  by  the  defendant,  the  answer  alleged  that  he,  the  de- 
fendant, had  no  knowledge  or  information  sufficient  to  ftxm  a 
belief,  but  denied  upon  information  and  belief  that  she  was 
nursed  or  taken  care  of  at  the  plaintiff's  expense.  The  answer 
was  verified. 

The  cause  was  tried  at  the  circuit  in  Putnam  county,  in  Oc- 
tober. 1855,  before  Justice  Brown,  and  a  jury.  The  plaintiff's 
daughter,  Temperance  S.  Travis,  was  examined  as  a  witness 
for  the  plaintiff,  and  testified  to  the  seduction  and  subsequent 
birth  of  the  child,  of  which  the  defendant  was  the  father.  At 
the  time  of  the  seduction  she  was  about  22  years  of  age,  and 
resided  at  her  father's  house.  Among  other  things,  she  testi- 
fied that  about  a  month  after  the  last  intercourse  she  made 
her  condition  known  to  the  defendant ;  told  him  he  had  made 
trouble  for  her,  and  wished  him  to  do  as  he  said,  and  marry  her. 
The  defendant's  counsel  objected  to  any  evidence  tending  to 
prove  a  promise  of  marriage.  The  judge  b^ld  such  evidence 
to  be  inadmissible,  and  stated  that  he  should  instruct  the  jury 
to  disregard  it.  The  witness  testified  to  the  execution  of  a 
paper  by  her  and  the  defendant,  purporting  to  be  a  '*  settle- 
ment and  cash  payment  in  full,"  between  them,  dated  June  15, 
1854,  after  the  birth  of  the  child.  The  defendant's  counsel  ob- 
jected to  this  as  improper  and  irrelevant  evidence ;  but  the 
judge  admitted  it,  and  the  defendant  excepted.  This  paper  is 
sufficiently  described  in  the  opinion  of  the  court.  The  plaintiff 
having  rested,  the  defendant's  counsel  offered  to  prove  that 
the  plaintiff  knew  of  this  intercourse  between  the  defendant 
and  his  daughter  when  it  took  place,  and  did  not  interfere  to 
prevent  it.  Also,  that  he  connived  at  the  intercourse,  and  con- 
sented to  the  defendant  and  his  daughter  being  together  and 
having  such  intercourse,  after  it  had  come  to  his  knowledge. 
This  evidence  was  objected  to,  because  such  matters  of  defense 
were  not  set  up  in  the  answer,  and  because  the  defendant  had 
not  denied  the  seduction  in  his  answer,  and  because  that  part 
of  said  offer  which  related  to  the  offer  of  the  defendant  to 
marry  was  not  proper.  Objection  sustained,  and  deeision  ex- 
cepted to.    The  defendant's  counsel  then  moved  to  amend  the 
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pleadings  in  terms  so  as  to  permit  said  evidence  to  be  received, 
which  being  objected  to  was  denied  by  the  court.  Decision  ex- 
cepted to.  The  judge  then  charged  the  jury,  among  other 
things,  to  disregard  the  evidence  tending  to  prove  a  promise  of 
marriage.  The  jury,  after  deliberation,  found  a  verdict  for  the 
plaintiflF  for  $3000. 

The  defendant  subsequently  made  an  affidavit,  stating  that 
after  his  answer  was  put  in,  he  was  informed  that,  at  divers 
times,  previous  to  his  alleged  connection  with  the  plaintiff's 
daughter,  she  had  had  sexual  intercourse  with  various  other 
persons ;  and  that  the  intercourse  between  her  and  the  defend- 
ant was  known  to,  encouraged  and  permitted  by,  the  plaintiff. 
That  those  facts  came  to  the  defendant's  knoTvIedge  only  a 
few  days  before  the  trial,  and  too  late  to  give  notice  of  motion 
for  an  amendment  of  his  answer.  That  since  the  trial,  the  d^ 
fendant  had  learned  that  he  could  prove  substantially  the  same 
facts  by  other  witnesses  than  his  informant,  and  of  which  facts 
he  had  no  knowledge  or  information  until  since  the  trial.  And 
that  in  case  of  a  new  trial,  he  expected  to  prove  the  facts  em- 
braced in  the  proposed  amendments  to  his  answer.  Upon  this 
affidavit  the  defendant  moved,  at  a  special  term,  fi)r  leave  to 
amend  his  answer,  so  as  to  set  up  the  above  facts  as  a  defense, 
and  for  a  new  trial.  The  following  opinion  was  given,  upon 
deciding  that  motion. 

Brown,  J.  "  This  cannot  be  regarded  as  a  motion  for  a  new 
trial  upon  the  ground  of  newly  discovered  evidence,  because 
the  evidence  was  known  to  the  defendant  before  and  at  the  time 
of  the  trial,  and  was  in  fact  offered  and  rejected.  The  motion 
must  therefore  depend  upon  the  power  and  duty  of  the  court  to 
allow  an  amendment  to  the  answer,  with  a  view  to  the  recep- 
tion of  the  evidence,  which  involves  the  right  to  a  new  trial. 

The  action  is  for  the  seduction  of  the  plaintiff's  daughter 
and  servant.  The  answer  put  yi  was  a  denial  of  the  sexual 
intercourse  charged.  Upon  the  trial  the  defendant  offered  to 
prove  that  the  plaintiff  connived  at  and  consented  to  the  inter- 
course ;  which  evidence  was  rejected,  because  no  such  defense 
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was  set  up  in  the  answer.  It  will  be  seen  that  this  defense  is 
in  bar  of  the  action,  and  changes  the  issue  entirely ;  for  while 
the  general  denial  puts  in  issue  the  fact  of  the  sexual  inter- 
course, the  evidence  proposed  admits  the  fact  of  the  intercourse^ 
and  sets  up  in  bar  connivance  and  consent. 

The  first  and  most  serious  obstacle  in  the  way  of  the  defend- 
ant's motion  is  this  :  He  knew  of  the  existence  of  this  ground 
of  defense  before  the  trial.  It  is  true  it  was  not  known  until 
after  the  case  was  noticed  for  trial,  and  too  late  to  move  for  leave 
to  amend  the  answer.  When  its  existence  first  became  known 
does  not  appear,  because  the  defendant  does  not  state.  It  was 
not  so  late,  however,  that  the  defendant  could  not  have  obtained 
an  order  to  show  cause,  on  the  first  day  of  the  circuit,  why  the 
answer  should  not  be  amended  upon  terms  just  to  the  plaintiff. 
Had  such  an  order  been  obtained,  and  sufficient  grounds  for  the 
application  had  appeared,  there  cannot  be  a  doubt  but  that  the 
court  would  have  required  the  plaintiff  either  to  consent  to  the 
amendment  and  proceed  to  trial,  or  have  postponed  the  trial, 
upon  terms,  to  the  next  circuit,  in  the  event  of  the  plaintiff's  re- 
fusal to  consent  to  the  amendment  of  the  answer.  In  this  form 
justice  might  have  been  done  to  all  parties.  But  in  place  of 
this,  the  defendant  proceeds  to  trial  as  if  his  pleadings  were 
all  right,  offers  his  evidence,  which  his  counsel  knew  would  be 
rejected,  takes  the  chance  of  a  verdict  &vorable  to  himself,  and 
when  it  turns  out  unfavorable,  claims  to  amend,  have  a  new 
trial,  and  take  the  chance  of  another  jury  for  a  more  favorable 
verdict.  Had  he  made  an  effort  to  postpone  the  trial,  with  a  view 
to  amend,  or  to  be  permitted  to  amend  before  the  trial,  and 
failed,  he  would  have  been  in  the  attitude  of  one  who  had  used 
all  the  diligence  in  his  power,  and  his  present  motion  would 
have  stood  on  grounds  of  equity  and  justice,  which  it  would  be 
difficult  to  resist.  Having  omitted,  either  intentionally  or  in- 
advertently, to  make  any  effort  of  the  kind,  he  could  not  be 
allowed  to  take  the  chance  of  another  trial,  without  the  dearest 
injustice  to  the  plaintiff. 

I  may  also  notice  another  difficulty  which  appears  upon  the  face 
of  the  defendant's  papers.   A  motion  to  amend  a  pleading  and  for 
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snew  trial  after  verdict  should  not  be  granted,  unless  all  doubt 
of  the  existence  of  the  fact  sought  to  be  introduced  into  the 
pleadings  is  removed.  There  should,  at  least,  be  the  affidavit 
of  some  one  that  the  fact  exists  ;  so  that  the  court  may  be  sure 
that  the  facts  relied  upon  will  be  made  out  prima  &cie  upon 
the  trial.  In  the  present  case  there  is  no  evidence  that  the 
defendant  will  be  able  to  make  out  the  defense  of  connivancCi 
or  that  any  such  defense  really  exists,  except  the  information 
and  belief  of  the  defendant.  For  any  thing  that  appears  upon 
the  motion  papers,  except  the  hearsay  of  others,  there  *is  no 
such  defense;  and  it  may  well  be  that  if  a  new  trial  was 
granted  and  leave  to  amend  given,  no  other  result  would  follow 
but  another  jury  passing  upon  the  question  of  the  plaintiff's 
damages." 

The  motion  was,  for  these  reasons,  denied ;  and  the  defend- 
ant appealed  to  the  general  term. 

Ferris  ^^  Frost,  for  the  plaintiff. 
Nelson  ^  Coffin,  for  the  defendant. 

BiRDSEYE,  J.  The  evidence  to  which  the  counsel  of  the 
defendant  objected  as  tending  to  prove 'a  promise  of  marriage, 
was  given  in  answer  to  a  question  which  was  not  objected  to, 
and  which  did  not  necessarily  call  for  any  such  evidence.  The 
part  complained  of  was  only  a  portion  of  a  sentence,  and  stated 
a  conversation  between  the  witness  and  the  defendant.  As 
soon  as  the  objectionable  matter  had  been  stated,  the  presiding 
judge  declared  it  inadmissible ;  and  he  then,  and  also  in  his 
charge  to  the  jury,  directed  them  to  disregard  it.  To  make 
this  answer  of  the  witness  the  ground  for  granting  a  new  trial, 
would  render  it  necessary  to  set  aside  the  verdict  in  every  case 
where  a  witness  for  the  prevailing  party  had  stated  matters  not 
responsive  to  the  questions  put  to  him,  and  not  admissible  as 
evidenpe  in  the  cause. 

The  only  other  objection  to  the  evidence,  taken  at  the  trial, 
was  to  the  reading  of  the  agreement  of  June  15th,  1854,  between 
the  defendant  and  the  plaintiff's  daughter,  for  the  seduction 
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of  whom  the  action  was  brought.  The  seduction  had  taken 
place  in  the  month  of  February  previous.  The  defendant  was 
informed  of  the  pregnancy  of  the  witness,  in  the  month  of 
March  or  April.  In  June  he  called  at  the  plainti£f 's  residence, 
and  saw  the  witness,  in  the  absence  of  her  parents.  He  then 
induced  her  to  sign  the  agreement  in  question,  he  executing  it 
at  the  same  time.  By  this  agreement,  after  reciting  that  the 
parties  had  disagreed  in  one  point  only,  it  was  agreed  to  settle 
that  point  and  all  other  matters  of  difficulties,  accounts,  d&c, 
actions  of  or  for  damages  or  claims  for  damages  of  any  kind, 
promises  or  breaches  of  promises  of  any  and  all  kinds  whatso- 
ever, which  had  any  foundation  previous  to  the  date  of  the 
agreement  and  settlement.  The  agreement  then  contains  a 
discharge  by  the  plaintiff's  daughter  to  the  defendant  "from all 
actions  in  law,  equity  or  otherwise,  as  above  named  or  alluded  to^ 
for  either  legitimacy  or  illegitimacy.^ 

The  defendant  induced  the  daughter  to  sign  this  paper,  which 
she  did  not  read,  by  assuring  her  ^e  had  brought  it  there  to 
show  her  father  that  he,  the  defendant,  intended  to  do  as  he 
bad  said ;  and  when  urged  to  do  as  he  had  said,  he  replied 
that  he  intended  to  do  so,  but  that  he  had  a  house  to  fix,  so 
that  they  would  have  somewhere  to  go.  After  the  paper  had 
been  signed  by  the  parties  to  it,  the  defendant  induced  the 
plaintiff's  son  to  sign  it  as  a  subscribing  witness,  by  &lsely 
representing  it  to  be  his  will. 

The  defendant,  by  his  answer,  had  traversed  the  allegations 
of  the  complaint  as  to  his  debauching  and  carnally  knowing  the 
plaintiff's  daughter,  and  as  to  her  becoming  pregnant  by  him. 
The  proof  of  each  of  those  facts  was  essential  to  the  mainte- 
nance of  the  plaintiff's  action.  The  defendant  had  entered  into 
a  written  agreement  with  the  plaintiff's  daughter,  whom  be 
thus  denies  he  had  seduced,  by  which  she,  at  his  request,  re- 
leased him  from  all  actions,  either  for  legitimacy  or  illegitimacy. 

As  the  evidence  of  the  person  seduced  is  always  more  «r  less 
open  to  suspicion,  or  criticism,  in  actions  like  the  present,  I 
think  that  where  the  defendant  chooses  to  furnish  proof,  under 
his  own  hand,  of  the  truth  of  the  charge  against  him,  it  is  ad- 
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missible  in  evidence ;  not  for  the  purpose  of  showing  the  ex- 
tent of  the  injury  which  he  had  inflicted  upon  the  plaintiff 
or  the  amount  of  the  damages  to  which  the  plaintiff  was 
thereby  entitled.  If  there  were  no  other  grounds  than  these 
for  receiving  this  evidence,  I  do  not  see  how  this  verdict 
can  stand.  But  the  proof,  in  my  opinion,  went  to  sustain  the 
plaintiff's  right  of  action  itself.  Taking  the  whole  paper  to- 
gether, it  seems  to  be  an  admission  by  the  defendant,  over  his 
own  signature,  of  the  very  facts  which  he  has  denied  in  his  an- 
swer, and  which  the  plaintiff  was  required  to  prove,  to  entitle  him- 
self to  a  recovery.  That  such  proof  was  cumulative ;  that  the 
same  facts  had  been  already  established  by  the  plaintiff,  when 
this  agreement  was  read  tc^  the  jury,  did  not  render  the  evi- 
dence incompetent.  Nor  can  the  defendant  complain,  if  this 
proof,  competent  for  another  purpose,  wai3  of  such  a  character 
that  a  jury  might  naturally  deem  it  rather  an  aggravation  of 
his  offense.  The  evidence  of  the  defendant's  acts  and  repre- 
sentations in  respect  to  this  agreement  was  received  at  the  trial 
without  objection,  and  was  not  complained  of  at  the  argument 
before  us,  and  cannot  properly  form  any  reason  for  granting  a 
new  trial. 

After  the  plaintiff  had  rested  his  cause,  the  defendant  made  two 
offers  of  proof,  which  were  objected  to  and  excluded.  It  is  upon 
these  rulings  that  the  principal  question  in  the  case  arises.  The 
first  offer  was  to  prove  that  the  plaintiff  knew  of  the  intercourse 
between  his  daughter  and  the  defendant,  when  it  took  plctce, 
and  did  not  interfere  to  prevent  it.  The  other  offer  was  to 
prove  that  the  plaintiff  connived  at  the  intercourse,  and  con- 
sented to  the  defendant  and  his  daughter  being  together  and 
having  such  intercourse,  after  it  had  come  to  his  knowledge. 
These  offers  were  made,  it  is  clearly  apparent,  upon  the  ground 
that  the  proof  would  furnish  a  complete  defense  to  the  ac- 
tion, and  not  merely  that  it  was  admissible  in  mitigation  of 
damages.  The  judge  decided  upon  the  question  which  was 
thus  presented  to  him.  If  he  was  in  error,  there  must  be  a 
new  trial.  But  if  he  committed  no  error,  it  is  difficult  to  see 
what  ground  of  complaint  the  defendant  has.    He  attempted 
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to  sastain  by  evidence  a  defense  which  the  pleadings  did  not 
warrant.  The  court  excluded  the  proof,  to  make  out  this  de- 
fense ;  and  rightly  so.  Instead  of  offering  it  again  for  the 
purpose  of  mitigating  the  damages,  for  which  purpose  alone 
it  is  now  contended  it  was  admissible,  instead  of  presenting  to 
the  judge  the  point  upon  which  alone  it  is  now  contended  that 
he  erred,  and  calling  his  attention  specifically  to  it,  so  that  it 
might  have  been  passed  upon,  the  defendant  chose  to  let  the 
case  be  submitted  to  the  jury.  And  he  now  raises  the  ques- 
tion in  such  a  manner  that,  if  successful,  he  has  a  chance  with 
another  jury,  although  there  was  no  error  committed  at  the 
former  trial,  either  in  the  admission  of  testimony  or  the  de- 
cisions of  the  court.  Such  a  course  ought  not  to  be  permitted. 
It  is  likely  to  put  the  court  in  a  false  position,  and  to  work  in- 
justice to  the  opposi^  party.  The  party  complaining  of  the 
charge  of  the  judge,  which  is  claimed  to  be  erroneous  in  part 
only,  and  in  part  correct,  is  required  to  call  attention  specific- 
ally to  the  matter  complained  of,  so  that  the  error,  if  any,  may 
be  forthwith  corrected.  The  same  principle,  in  my  opinion,  ap- 
plies in  a  case  like  the  present. 

But  I  think  that  if  the  proof  had  been  offered  merely  in 
mitigation  of  damages,  it  would  hare  been  properly  excluded ; 
and  that  no  error,  therefore,  happened  at  the  trial,  even  if 
we  are  at  liberty  to  give  to  the  offers  actually  made,  a  con- 
struction so  liberal  as  to  hold  that  they  did  present  this 
question  distinctly  for  decision. 

It  will  not  be  seriously  contended,  I  imagine,  that  if  the 
defendant  has  marf^ters  of  defense  which  constitute  a  complete 
bar  to  the  action,  he  may  abstain  from  pleading  them,  keep 
them  from  the  knowledge  of  the  plaintiff  till  he  has  rested 
his  case,  and  then  prove  those  facts,  and  thus  reduce  the  dam- 
ages to  sixpence,  while  his  opponent  is  practically  deprived  of 
all  opportunity  to  controvert  that  which  has  in  effect  defeated 
his  recovery,  and  left  him  to  pay  his  own  costs.  And  jet,  if 
I  understand  the  counsel  for  the  defendant,  this  is  the  direct 
and  necessary  result  of  his  argument.  If  it  be  the  rule  of 
law,  I  have  yet  to  learn  it.    Certainly,  it  is  not  established  in 
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the  learned  and  able  opinion  of  Mr.  Justice  Selden,  in  Btssh 
V.  Prosser,  (1  Kern,  361,  365,)  which  is  the  only  authority 
cited  for  the  position. 

I  take  the  rule  to  be  this :  where  the  matters  offered  in  evi- 
dence by  the  defendant  furnish  a  complete  bar  to  the  plain- 
tiff's action,  they  must  be  pleaded.  If,  however,  instead  of 
being  a  complete  defense,  they  go  only  to  the  extent  of  his 
recovery — to  the  amount  of  his  damages — they  may  be  given 
in  evidence  without  having  been  pleaded.  For  the  rules  of 
pleading  did  not  allow  them  to  be  spread  upon  the  record.  It 
is  only  of  such  matters  that  Mr.  Justice  Selden  was  speaking 
in  the  opinion  above  referred  to.  That  was  an  action  for 
slander.  And  in  such  an  action  the  legislature  had  interfered, 
by  express  enactment,  {Code,  i  165,)  to  allow  mitigating  cir- 
cumstances to  be  set  up,  by  way  of  defense,  in  the  answer. 
The  question  is  then  presented,  whether  the  matters  embraced 
in  these  two  offers  did  or  did  not  constitute  a  complete  de- 
fense to  the  plaintiff's  action  ;  or  whether,  admitting  them  to 
be  true,  the  plaintiff  was  still  entitled  to  recover  something, 
but  a  smaller  sum,  owing  to  these  matters. 

The  case  of  Seagar  v.  Sligerland,  (2  Caines,  219,)  was 
precisely  like  the  present  one.  But  it  appeared,  upon  the 
plaintiff's  own  testimony,  that  he  and  his  wife  knew  their 
daughter  and  the  defendant  had  slept  together  at  their  house, 
without  forbidding  or  discountenancing  the' intercourse.  The 
court  said  that  the  plaintiff  should  have  been  nonsuited ;  and 
that  there  ought  to  have  been  a  verdict  for  the  defendant.  That 
in  actions  of  this  nature,  the  daughter  is  supposed  to  be  violated 
with  force,  against  the  will  and  consent  of  the  father ;  and  it  is 
then,  and  then  only,  that  he  is  entitled  to  compensation  for  the 
loss  of  her  services.  But  when  he  consents,  or  connives  at  the 
criminal  intercourse,  he  seeks,  with  a  very  ill  grace,  a  retribu- 
tion in  damages.  The  court  also  say  that  parents  who  coun- 
tenanced, or  took  no  pains  to  abolish,  at  least  within  their  own  ^  « 
walls,  a  prj^g^jlgg^so  indecorous  and  dangerous  as  had  been  r  rM<%w^4A^ 
proved  in  that  case,  had  no  right  to  complain,  or  to  ask  sat-  C/ 
isfaction  for  consequences  which  must  so  naturally  follow  from 
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it.  An4  it  was  held  that,  in  such  a  case,  no  damages  at  all 
could  be  given,  and  that  the  action  could  not  be  maintained. 

The  same  rule,  in  substance,  was  repeated  in  Akerley  v. 
Haines,  {id.  292,)  except  that  it  is  clearly  implied  there,  that 
connivance  would  prevent  the  plaintiff  from  recovering,  as  well 
for  the  expenses  of  confinement  as  for  the  loss  of  service.  {See 
also  Fletcher  v.  Randall,  Anthonys  K  P.  267.)  Lord  Eenyon 
acted  on  the  same  rule  in  Reddie  v.  Scoolt,  (1  Peake,  240.) 
And  the  rule  itself  is  adopted  in  2  Greetil.  Ev.  §  578,  where 
such  evidence  is  said  to  be  a  bar  of  the  action. 

In  the  action  for  a  criminal  conversation,  which  is  kindred 
to  the  present  one,  in  its  main  features,  (5  Cowen,  120.)  the 
same  principle  h&s  long  .been  applied ;  although  there  is  one 
loose  nisi  prius  case,  (Cibber  v.  Sloper,  Butler's  N.  P.  27,)  in 
1756,  where  the  action  was  held  to  lie,  though  the  privity  and 
conseiit  of  the  husband,  to  the  defendant's  connection  with  his 
wife,  were  clearly  proved.  {See  SelwyrCs  N,  P.  9,  note  4, 
4/A  ed.)  But  it  is  now  uniformly  held  to  be  essentially  ne- 
cessary that  the  plaintiff  should  present  himself  in  court  with 
clean  hands,  that  is,  without  any  imputation  of  having  courted  his 
own  dishonor,  or  having  been  instrumental  to  his  own  disgrace ; 
and  if  the  husband  has  consented  to,  or  provided  means  for, 
the  adulterous  intercourse,  the  ground  of  the  action  is  removed. 

In  Duberley  v.  Gunning,  (4  T.  R.  651,)  Lord  Kenyon  had 
charged  the  jury  that  if  the  husband  had  consented  to  the  infi- 
delity  of  his  wife,  it  took  away  altogether  the  ground  of  his 
action,  and  they  should  find  a  verdict  for  the  defendant ;  but  if 
the  plaintiff  had'  not  gone  to  that  length,  yet  had  been  guilty 
of  gross  negligence  or  inattention  to  her  conduct,  with  respect 
to  the  defendant,  that  would  go  far  in  mitigation  of  damages. 
The  jury  found  for  the  plaintiff,  with  £5000  damages.  All  the 
judges  held  the  charge  to  be  correct.  And  in  this  view  all  the 
authorities  agree.  {See  Selwyris  N.  P.  8,  9  ;  2  Greenl.  Ev. 
r  $  51 ;  1  Stephen^s  N.  P.  9,  a7id  the  cases  cited  in  these  several 
'*    books.)  -•••^ 

The  rule  cannot  be  better  stated  than  it  is  by  Greenleaf  : 
*  Passive  sufferance  or  connivance  of  the  husband,  may  be 
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filiown  in  bar.  Bat  mere  negligenee,  inattention,  oonfidenee  or 
dullness  of  apprehension,  are  not  snffieient  for  this  purpose ; 
there  must  be  passive  acquiescence  and  consent,  with  the  inten- 
tion and  in  the  expectation  that  guilt  will  follow."  (2  Greenl. 
Ev.  i  51.) 

In  my  opinion,  these  principles  are  as  just  and  true,  and  as 
properly  applicable  to  the  present  action,  as  if  the  plaintiff  had 
been  suing  for  an  adultery  with  his  wife.  It  is  admitted,  I 
understand,  that  they  do  apply  to  this  action,  so  far  as  the 
plaintiff  seeks  to  recoyer  compensation  for  his  loss  of  the  com- 
fort of  the  society  of  a  yirtuous  daughter,  and  for  the  injury 
to  his  feelings  by  reason  of  her  degradation  and  the  consequent 
disgrace  of  himself  and  family.  But  if  the  plaintiff,  by  his  own 
wrongful  conduct,  has  so  far  brought  about  the  act  for  which  he 
sues,  as  to  be  precluded  from  recovering  damages  of  one  sort, 
how  can  he  recover  those  of  another  ?  He  obtains  damages  by 
reason  of  the  loss  of  service,  or  the  expenses  of  the  lying-in,  be*, 
cause  they  are  the  direct,  natural  result  of  the  wrongful  acts  of  the 
defendant.  For  the  same  reason,  and  solely  upon  the  same  ground, 
he  is  allowed  to  recover  for  the  injury  to  his  feelings.  The  one 
is  not  more  the  result  of  the  defendant's  illegal  acts  than  the 
other.  Such  complicity  by  the  plaintiff,  in  the  defendant's 
wrong  doing,  as  will  bar  a  part  of  the  damages  properly  recov- 
erable, will  bar  all  damages.  If  the  plaintiff  knew  of  the  crim- 
inal intercourse  of  the  defendant  with  his  daughter,  and  con- 
sented to  it,  or  did  not  interfere  to  prevent  it,  he  must  have 
known  as  well  that  sickness  and  expense  and  loss  of  service 
would  result  from  it,  as  that  public  disgrace  would  follow.  As 
Lord  Kenyon  said,  in  Dttberlep  v.  Chinning^  if  such  a  man 
could  recover  a  verdict,  the  very  source  and  first  principles  of 
justice  would  have  been  contaminated.  It  may  be  a  new  appli- 
cation of  the  familiar  principle,  but  I  believe  it  is  a  proper  and 
just  one,  to  say  that  no  party  can  ever  maintain  an  action  like  the 
present,  if  his  own  wrongful  act  or  omission  co-operated  with  the 
misconduct  of  the  defendant,  to  produce  the  damages  sustained. 

It  is  only  necessary  to  compare  the  offers  made  by  the  de- 
fendant, with  the  rule  above  stated,  to  see  that  they  were 
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properly  oyerruled.  The  first  offer  was  to  show  that  the  plam- 
tiff  knew  of  the  criminal  intercoarse  between  the  defendant  and 
his  daughter,  when  it  took  place,  and  did  not  interfere  to  pre- 
vent it.  I  can  hardly  imagine  a  more  direct  and  express  con- 
sent to  the  criminal  act  than  is  involved  in  this  offer.  If  it 
differs,  in  a  moral  point  of  view,  from  the  acts  of  the  procurer,  I 
cannot  perceive  the  distinction.  The  other  offer  was  to  prove 
the  plaintiff's  connivance  at  the  intercourse,  and  his  consent 
that  it  should  continue,  after  it  had  come  to  his  knowledge. 

Both  these  offers  seem  to  me  to  be  offers  merely  to  show  that 
the  plaintiff's  action  arose  ex  turpi  causa;  from  such  a  violation 
by  the  plaintiff  of  every  principle  of  purity  and  sound  moralsi 
that  no  court  could  sustain  the  suit,  without  sanctioning  the  vice. 
For  if  such  conduct  of  the  parent  did  not  amount  to  vice  itself, 
there  is  no  such  (hing  as  being  accessory  to  crime.  To  say 
that  such  evidence  as  this  is  not  of  a  character  which  would  bar 
a  recoviery,  but  that  it  was  only  admissible  to  induce  the  jury 
to  assess  the  damages  in  shillings  or  pence,  instead  of  dollars  or 
hundreds  of  dollars,  is  to  overlook  all  substance  and  principle 
and  to  administer  justice  upon  distinctions  subtler  than  those 
of  the  schoolmen.  For  my  own  part,  if  these  offers  were  true, 
I  would  say,  with  Chief  Justice  Wilmot,  "  No  such  polluted 
hand  shall  touch  the  pure  fountains  of  justice."   (2  Wiison^  350.) 

After  these  offers  of  the  defendant  had  been  overruled,  the 
defendant's  counsel  moved  for  leave  to  amend  the  pleadings  so 
as  to  permit  the  evidence  objected  to  to  be  received,  which 
being  objected  to,  was  denied  by  the  court.  To  which  decision 
the  defendant  excepted.  This  offer,  it  may  be  remarked,  shows 
that,  at  the  circuit,  the  counsel  for  the  defendant  did  not  take 
the  unsound  position  now  assumed,  that  the  evidence  offered 
was  admissible  to  mitigate  the  damages. 

The  application  for  leave  to  amend  is  addressed  to  the  sound 
discretion  of  the  court.  That  the  exercise  of  that  discretion  at 
the  circuit  is  not  subject  to  review  here,  is  more  than  I  am 
willing  to  admit.  But  before  we  should  reverse  the  action  of 
the  judge  at  the  circuit,  whether  he  allowed  or  refused  the 
amendment;  much  more  must  be  shown  than  this  case  presents. 
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The  proper  place  for  deciding  upon  the  propriety  of  an  amend- 
ment is  at  the  circuit,  where  the  parties  and  their  witnesses 
are  before  the  court,  and  where  the  good  or  ill  fisdth  of  the  appli- 
cation can  be  investigated.  That  investigation  we  have  here  no 
means  of  making.  One  fact  which  does  appear  in  the  case, 
however,  is  siDgular,  and  to  my  mind  is  conclusive  upon  this 
question.  When  the  plaintiff  rested,  the  defendant,  instead  of 
proceeding  in  the  ordinary  way  to  open  his  case  and  call  his 
witnesses  to  the  stand  and  elicit  their  testimony,  made  his 
general  offers  above  adverted  to.  When  they  were  rejected, 
instead  of  offering  to  show  gross  negligence  or  inattention  by  the 
plaintiff  to  the  morals  or  conduct  of  his  daughter,  which  proof 
would  doubtless  have  reduced  the  damages  very  much,  the  de- 
fendant, after  this  unsuccessful  effort  to  amend,  suffered  the  case 
to  go  to  the  jury.  The  judge  may  have  been,  and  I  presume 
was,  satisfied  that  the  offer  was  merely  intended  to  produce  an 
effect  upon  the  minds  of  the  jury,  and  that  the  defendant  was 
not  actbg  in  good  faith  either  towards  the  court  and  jury,  or 
towards  his  own  counsel,  or  the  plaintiff,  and  had  no  witness  to 
sustain  any  part  of  his  sweeping  offers.  He  does  not  now  pro- 
duce the  affidavit,  or  even  give  the  name,  of  a  single  witness 
who,  if  a  new  trial  and  leave  to  amend  his  answer  are  allowed 
him,  will  testify  to  a  single  fact  in  support  of  the  defense. 
Certainly,  the  party  who  seeks  to  overturn  a  verdict  against 
him  in  this  manner,  ought  to  make  it  appear  beyond  cavil  that 
he  is  not  merely  playing  a  trick  upon  the  court. 

For  these  reasons,  I  think  the  learned  judge  who  tried  the 
cause  rightly  denied  the  motion  made  before  him  at  special 
term.  * 

The  defendant's  counsel  contended,  with  much  zeal,  that,  con- 
sidering the  situation  and  rank  of  the  parties,  the  damages  were 
excessive,  and  therefore  a  new  trial  should  be  granted.  He 
did  not,  however,  refer  us  to  a  single  instance  where  the  court 
had  ever  thus  interfered  in  favor  of  the  seducer  in  an  action 
per  quod.  Judges  have  often  intimated,  however,  in  actions 
fyr  adultery,  that  they  would  interfere,  if  a  case  properly  re- 
quired it.    And  in  Akerlej/y,  Haines,  (2  Caines,  293,)  there  ia 
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an  intimstion  that  the  same  might  be  done  in  this  class  of 
actions.  In  the  case  of  Duberley  y.  Chmtdng^  {nbi  supra^) 
the  jury  had  found  a  verdict  fer  the  plaintiff  for  £5000  ster- 
,  ling.  There  was  such  evidence  of  the  husband's  connirance,  that 
Mr.  Justice  Buller  was  for  setting  the  verdict  aside  as  dearly 
against  evidence  on  that  point ;  and  he  thought  the  damages  so 
excessive  that  there  should  be  a  new  trial  Lord  Eenyon 
thought  the  damages  a  great  deal  too  much ;  nay,  he  said  he 
would  have  been  satisfied  if  only  nominal  damages  had  been 
given.  Ashurst,  J.  thought  the  verdiet  was  properly  given  for 
the  plaintiff.  And  Ghrdbe,  J.  could  not  say  that  the  jury  had 
done  wrong  in  finding  for  the  plaintiff.  Yet  all  three  dedined 
to  interfere  with  the  verdict  then  before  them,  though  distinctly 
admitting  that  the  damages  were  encurmous.  The  reasons 
upon  which  they  based  their  judgment  seem  to  me  unanswerable^ 
and  decisive  of  this  case.  Lord  Kenyon  said  he  had  not  courage 
enough  to  make  the  first  precedent  of  granting  new  trials  under 
circumstances  such  as  were  then  before  him.  But  only  the  next 
year,  in  Jones  v.  Sparrow^  (5  T.  R.  257,)  he  said  that  the 
action  for  criminal  conversation  was  sui  generis^  and  granted 
a  new  trial  for  the  excessiveness  of  the  damages  in  an  action 
finr  assault  and  battery,  where  £40  had  been  given  for  a 
violent  beating. 

In  C/iambers  v.  Canfield^  (6  East,  244,)  which  was  also  an 
action  for  crim.  con,^  the  plaintiff  had  a  verdict  for  £2000.  The 
motion  for  a  new  trial  was  founded  on  two  grounds :  1st.  That 
previous  to  and  at  time  of  the  act  of  adultery  proved,  the  plain- 
tiff and  his  wife  were  living  apart,  under  a  deed  of  separation 
between  them.  2d.  That  the  damages  were  excessive,  in  a  case 
where  the  husband  had  before  agreed  to  a  separation  firom  his 
wife.  The  &ct  of  the  actual  separation  seems  to  have  been  ad- 
mitted on  all  sides.  {Pages  245,  249,  250,  258,  256.)  But 
the  court  held,  (p.  256,)  upon  a  critical  examination  of  the  pro- 
visions of  the  deed  of  separation,  that,  as  the  actual  separation 
was  not  to  take  place  without  the  approbation  of  the  trustees 
named  in  the  deed,  which  was  not  shown,  the  wife  was  not  U 
the  time  of  the  criminal  intercourse  living  apart  from  her  bus- 
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band  bj  his  consent,  and  the  action  would  therefore  lie.  Upon 
the  second  ground,  the  court  refused  to  disturb  the  verdict 
Though  Lord  Ellenborough  sud,  if  it  appeared  from  the  amount 
of  damages  given,  as  compared  with  the  facts  of  the  case  laid 
before  jury,  that  the  jury  must  have  acted  under  the  influence 
either  of  undue  motives,  or  some  gross  error  or  misconception 
on  the  subject,  the  court  would  have  thought  it  their  duty  to 
submit  the  question  to  the  consideration  of  a  second  jury. 

The  correctness  of  the  rule  thus  laid  down,  even  as  applied 
to  actions  like  the  present,  I  see  no  reason  for  doubting.  There 
are  many  instances  in  our  own  reports  of  verdicts  which,  either 
relatively  or  absolutely,  were  much  larger  than  this  one ;  to 
some  of  which  this  same  objection  of  ezcessiveness  was  taken, 
while  to  others  it  was  not.  In  MulvekaU  v.  MUltpard,  (1 
Kern.  848,)  the  verdict  was  for  $3000.  It  was  not  complained 
of  as  excessive.  So  of  verdicts  for  $1000,  in  4  Camst  88,  and 
8  SeldeUi  191.  In  Maran  v.  Dawes^  (4  Ccwen,  412,)  the 
plaintiff  had  a  verdict,  the  amount  of  which  is  not  stated.  In 
Cfraham  ^  Wat.  on  New  Trials^  420,  2d  erf.,  it  is  said  to 
have  been  for  $9000.  It  was  not  alleged  to  have  been  excesch 
ive,  on  the  motion  for  a  new  trial — ^the  defendant's  counsel  on 
that  motion  being  the  late  Chief  Justice  Spencer.  In  Sargent 
V.  Denniston^  (5  Cowen^  106,)  the  verdict  was  for  $920.  There 
was  very  strong  evidence  of  previous  criminal  intercourse  by 
the  plaintiff's  daughter  with  other  men,  and  the  plaintiff's  coun- 
sel admitted  that  there  was  no  seduction.  One  of  the  grounds 
of  the  motion  for  the  new  trial  was  the  exoessiveness  of  the 
damages.  They  were  relatively  far  greater  than  they  are  in 
this  case.  But  the  court  refused  to  meddle  with  the  verdict  for 
this  reason,  saying  the  damages  were  not  so  flagrantly  outrage^ 
ous  and  extravagant,  as  necessarily  to  evince  intemperance,, 
passion,  partiality  or  corruption  on  the  part  of  the  jury ;  and 
thati  'where  that  is  not  the  case,  the  court  will  not  undertake  to 
set  their  judgment  on  a  question  of  damages,  in  an  action  of 
this  nature,  in  opposition  to  the  judgment  of  the  jury.  The  au- 
thorities cited'  to  sustain  this  proposition  fuUy  support  it. 

Although,  as  was  said  in  several  of  the  cases  referred  to^ 
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I  Bhonld  feel  better  satisfied  mih  this  verdict  if  it  were  for  a 
less  amonnt,  there  is  no  sufficient  reason  for  disturbing  it. 
The  motion  for  a  new  trial  mast  be  denied,  with  costs. 

Brown,  P.  J.,  concurred. 

S.  B.  Strono,  J.  '  I  think  that  the  receipt  and  release,  in 
connection  with  the  accompanying  circnmstances,  shonld  not 
have  been  received  in  evidence.  They  could  not  have  had  any 
legitimate  eflfect  as  to  the  extent  of  the  injury  which  had  been 
inflicted  upon  the  plaintiff  by  the  seduction  of  his  daaghter, 
and  his  resulting  loss  of  her  services,  or  the  adbount  of  dam- 
ages to  which  he  was  consequently  entitled.  The  evidence  was 
irrelevant ;  or,  if  it  had  any  effect,  was  illegally  prejudicial  to 
the  defendant. 

If  the  action  had  been  solely  for  the  injury  to  the  feelings 
of  the  plaintiff  by  reason  of  the  direct  degradation  of  his  daugh- 
ter, and  the  reflective  disgrace  to  himself  and  his  family,  probably 
his  alleged  connivance  would  have  been,  if  it  had  been  proved, 
an  entire  defense  to  the  action.  But  he  sued  for  the  expenses 
caused  by  her  pregnancy  and  delivery,  and  the  loss  of  her  ser- 
vices. Carelessness,  or  even  connivance  by  him  in  a  course  d 
conduct  by  his  daughter  and  the  defendant,  which  might,  or 
might  not,  require  such  expenses,  or  product  such  loss,  would 
not  entirely  prevent  a  recovery  agamst  one  who  had  been  prin- 
cipally instrumental  in  effectuating  the  result.  Such  careless- 
ness or  connivance  would  go  simply  in  mitigation  of  damages. 
A  man  who  connives  at  the  dishonor  of  his  daughter  cannot 
have  any  refined  feelings,  nor  can  her  consequent  disgrace  sub* 
ject  him  to  any  actual  degradatibn.  His  only  losses  are  such 
AS  are  supposed  to  lie  at  the  foundation  of  the  action. 

The  rule,  previous  to  the  code,  was  that  circumstances  in  mit- 
igation of  damages  for  torts  might  be  given  in  evidence  with- 
out being  pleaded.  It  has  been  supposed  that  the  code  has 
created  a  change  in  this  respect.  But  I  do  not  understand 
that  it  requires  that  facts  in  mitigation  of  damages  shall  be 
stated  in  the  answer  in  any  actions,  except  possibly  in  those  fi>r 
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libels  and  slander.  (§  165.)  There  is  a  general  provision  in 
another  section  (}  150)  that  the  defendant  may  set  forth  by 
answer  as  many  defenses  as  he  shall  have.  But  this,  if  com- 
pnlsory,  (which  it  probably  is,)  would  not  embrace  circum- 
stances in  mitigation  which  do  not  amount  to  a  defense.  A 
defense,  if  I  understand  the  term,  is  a  denial,  not  of  the  amount 
of  damages,  but  of  the  right  of  action.  A  partial  defense  is  a 
denial  of  one  or  more  of  several  causes  of  action.  This  was  not 
formerly  allowed  in  actions  for  torts,  when  there  were  several 
others  embraced  in  the  same  count,  which  were  either  admitted 
or  not  denied.  In  an  action  where  a  plea  of  a  tender  might  be 
admitted,'  there  might  have  been  a  defense  interposed  to  the 
part  of  a  claim  which  was  not  admitted.  But  that  was  inap- 
plicable to  an  action  for  the  seduction  of  a  daughter,  where  there 
could  be  no  tender  of  amends.  The  provision  in  the  code  was 
probably  designed  to  allow  a  separate  defence  to  be  interposed 
to  each  cause  of  action.  But  that,  I  conceive,  should  go  to  the 
entirety,  and  not  simply  to  the  extent,  of  the  controverted  claim. 

The  proposed  testimony  in  mitigation  of  damages  should,  I 
think,  have  been  received. 

There  should  be  a  new  trial ;  costs  to  abide  the  event  of  the 
suit. 

The  defendant  should  be  permitted  to  amend  his  answer,  if 
he  elects  to  do  so,  but  in  that  event  he  should  pay  all  the  plain- 
tiff's costs  since  the  original  answer  was  filed. 

New  trial  denied. 

[Oranqe  Gbkeral  Term,  July  14, 1857.  Brown,  S,  B.  Strong  and  Birds- 
«Sf*)  Jortices.] 
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BuRNsiDE  vs,  Whitney. 

Wheie  a  nibmiasioii  to  arbitratkm  provided  that  a  jadgiment  might  be  uk^ 
dered  in  the  county  court,  upon  the  award  made  in  pursuance  of  such  aub- 
misaion }  Heldf  that  the  party  in  whoM  fltvor  tho  award  was  made  mi|^t 
bring  an  action  thereon,  without  entering  any  judgment  in  the  county  conit| 
or  waiting  fbr  a  term  of  such  court  to  be  held. 

THIS  action  was  brought  upon  an  award.  The  sabmisaion 
was  by  a  writing  under  seal ;  and  it  was  provided  therein, 
that  a  judgment  in  the  county  court  of  Otsego  county  might  be 
rendered  upon  the  award  made  in  pursuance  of  the  submission. 
The  award  was  that  the  defendant  should  pay  to  the  plwitiff 
$56.50,  within  three  days  after  the  date  thereof;  and  it  was 
dated  the  12th  day  of  September,  1855. 

The  defense  set  up  in  the  answ^  and  insisted  on  upon  die 
trial  was,  that  no  judgment  had  been  rendered  upon  the  award, 
and  that  no  term  of  the  Otsego  county  court  had  been  held  after 
the  publication  of  the  award,  before  the  commencement  of  this 
action  thereon.  The  issue  in  the  action  was  tried  at  a  special 
term  held  in  Otsego  county  in  July,  1856,  by  Mr.  Justice 
Shankland,  without  a  jury.  He  gave  judgment  for  the  plain- 
tiff on  the  award,  with  costs.  The  defendant  appealed  firom  the 
judgment  to  the  general  term. 

Benjamin  Estes,  for  the  plaintiff. 

E.  E,  Ferry ^  for  the  defendant. 

a 

By  the  Courts  Balcom,  J.  The  submission  to  arbitration 
was  made  by  the  parties  pursuant  to  the  provisions  of  title  14 
;of  chapter  8,  part  3  of  the  revised  statutes,  entitled,  "Of  arbi- 
trations." The  first  section  of  this  title  provides  that  the  parties 
^^  may,  in  such  submission,  agree  that  a  judgment  of  any  court  of 
law  and  of  record,  to  be  designated  in  such  instrument,  shall 
be  rendered  upon  the  award  made  pursuant  to  such  submission." 
The  agreement  in  this  case  was  that  a  judgment  might  be  ren- 
dered upon  the  award,  in  the  Otsego  county  court ;  not  that  a 
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judgment  should  be  rendered  thereon,  in  that  court.  But  no 
technical  conatraetion  of  the  submission  is  necessary  to  sustain 
this  action ;  for  it  is  declared  in  the  22d  section  of  the  title  be- 
fore mentioned,  that  "  nothing  contained  in  this  title  shall  be 
construed  to  impair,  diminish,  or  in  any  way  affect  the  power 
and  authority  of  the  court  of  chancery  over  arbitrators,  awards, 
or  the  parties  thereto ;  nor  to  impair  or  affect  any  €iction  upon 
any  award,  or  upon  any  bond  or  engagement  to  abide  by  an 
award." 

It  has  been  held  in  a  sister  state,  where  the  statute  had  been 
pursued  in  respect  to  the  form  of  the  submission,  that  the  party 
in  whose  favor  the  award  was  made  might  elect  either  to  en- 
force it  under  the  statute  or  treat  it  as  a  common  law  award, 
and  enforce  it  by  action.  {Dickerson  v.  Tinevy  4  Blackf.  253. 
TUus  V.  Scantling,  Id.  89.  See  2  HiU,  271.)  And  I  am  of 
the  opinion  the  plaintiff  in  this  case  had  the  right  to  elect  to 
bring  this  action,  instead  of  moving  for  a  confirmation  of  the 
award  and  judgment  thereon,  in  the  Otsego  county  court ;  and 
he  was  not  obliged  to  wait  until  a  term  of  the  county  court  had 
intervened,  before  commencing  his  action.  If  the  defendant  had 
made  a  motion  in  the  county  court  to  vacate  or  modify  the 
award,  he  could  have  procured  a  stay  of  the  plaintiff's  proceed- 
ings in  this  action  until  the  decision  of  his  motion ;  but  he 
made  no  motion  in  .the  county  court  for  that  purpose,  and  he 
has  not  been  deprived  of  any  right  by  this  action.  The  judg- 
ment given  at  the  special  term  should  be  affirmed,  with  costs. 

Decision  accordingly. 

[Orasao  Gencral  Term,  July  14,  1857.  Qray^  Mcuon  and  BdUonif 
Justices.] 
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„,  Clinton  and  Estes  vs.  Rowland. 

^^  —^1  A  ftther  \b  not  liable  for  articles  of  clothing  Aimished  to  his  minor  child  wUhooi 

his  consent,  in  the  absence  of  any  proof  that  he  had  neglected  to  supply  snch 
child  with  clothing  necessary  and  proper  for  his  coodition  in  lile. 
After  books  of  account  have  been  introduced  in  evidence,  on  a  trial  befbre  a 
Justice,  they  become  the  property  of  both  parties,  as  evidence  in  the  cause, 
and  the  party  producing  them  cannot  be  allowed  to  withdraw  them  fit>m  the 
consideration  of  the  jury,  without  the  consent  of  the  opposite  party. 

THE  plaintiffs  recovered  a  judgment  in  this  action  against 
the  defendant,  before  a  justice  of  the  peace,  for  $10.23 
damages  and  $8.94  costs ;  which*  judgment  was  reversed  by  the 
Otsego  county  court ;  and  the  plaintiffs  appealed  from  the  judg- 
ment of  the  latter  court  to  this  court.  The  action  was  founded 
on  an  account  which  Stephen  Estes  had  against  the  defend- 
ant for  necessary  articles  of  clothing,  which  it  was  claimed  he 
furnished  to  the  defendant's  minor  daughter  while  she  was  at 
work  for  him  (Estes)  in  1854,  beyond  the  price  of  her  labor. 
The  defendant's  daughter  worked  for  Estes  with  the  defend- 
ant's consent ;  and  there  was  no  proof  that  the  defendant  had 
relinquished  his  right  to  the  earnings  of  his  daughter,  or  that 
he  consented  to  her  buying  any  of  the  articles  of  clothing  of 
Estes  ;  or  that  the  defendant  had  neglected  to  furnish  her  with 
clothing  necessary  and  proper  for  her  condition  in  life.  The 
account  books  of  Stephen  Estes  were  given  in  evidence,  and 
showed  that  the  goods  were  charged  to  the  daughter;  and  there 
were  items  of  credit  to  the  daughter,  on  the  books,  exceeding 
$20.  The  issues  were  tried  by  a  jury.  The  plaintiffs  gave  evi- 
dence of  the  delivery  of  goods  to  the  daughter  of  greater  value 
than  they  recovered,  independent  of  the  books ;  and  after  they 
had  given  such  evidence  the  justice  permitted  them  to  withdraw 
their  books  from  the  consideration  of  the  jury,  and  rely  upon 
^heir  other  evidence  in  the  case,  although  the  defendant  objected 
to  the  withdrawal  of  the  books,  on  the  ground  that  they  were 
the  property  of  both  parties.  The  plaintiffs  were  assignees  of 
Stephen  Estes,  and  held  the  account  on  which  they  recovered 
the  judgment,  as  such  assignees,  in  trust  for  the  benefit  of  the 
creditors  of  the  assignor.  The  defendant  asked  the  justice  to 
nonsuit  the  plaintiffs,  and  he  declined  to  do  it 
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jB.  Estes  and  /.  E.  Deweff,  for  the  plaintiffs. 
E.  M.  Cardy  for  the  defendant. 

By  the  Courts  Balcom,  J.  All  payments  ivhich  Stephen 
Estes  made  to  the  defendant's  minor  daughter,  for  her  services, 
were  valid,  because  the  defendant  did  not  notify  him  that  he 
claimed  her  wages,  within  thirty  days  after  the  commencement 
of  her  services.  {Laws  of  1850,  p.  579,  ch.  266.)  But  the 
plaintiffs  cannot  recover  of  the  defendant  for  articles  of  cloth- 
ing which  Stephen  Estes.  furnished  to  the  defendant's  daughter, 
beyond  the  price  of  her  services,  for  two  reasons :  1st,  the  de- 
fendant gave  his  daughter  no  authority  to  procure  the  clothing, 
and  Estes  had  none  from  the  defendant  to  let  her  have  any ; 
2d,  there  was  no  omission  of  duty  on  the  part  of  the  defendant 
as  to  furnishing  his  daughter  with-  all  necessary  clothing. 
{Van  VaUcinburgh  v.  Watson,  18  John.  480.  2  Kenfs  Com. 
4^thed.  192. 

The  justice  erred  in  permitting  the  plaintiffs  to  withdraw 
the  account  books  of  Stephen  Estes  from  the  consideration  of 
the  jury.  The  plaintiffs  introduced  the  books  as  evidence ;  and 
they  could  not  withdraw  them  when  they  found  that  the  de- 
fendant would  claim  that  they  showed  the  goods  were  sold 
upon  the  daughter's  credit,  and  charged  to  her  instead  of  the 
defendant;  or  because  the  defendant  would  claim  that  they 
showed  a  credit  to  his  daughter  of  over  $20.  When  the  plain- 
tiffs put  the  books  in  evidence,  they  became  the  property  of 
both  parties,  as  evidence  in  the  cause ;  and  the  plaintiffs  could  not 
get  rid  of  their  effect,  without  the  consent  of  the  defendant  {See 
Winants  v.  Sherman,  8  HUl,  74 ;  ViAbard  v.  Staats,  Id.  144.) 

The  judgment  of  the  justice  was  erroneous,  and  the  countgr^ 
court  did  right  in  reversing  it.  The  judgment  of  the  county 
court  should  therefore  be  affirmed,  with  costs. 

Decision  accordingly. 
[Otieoo  Gcnbral  Term,  Jaly  14, 1867.     Gray^  Mason  and  Baieom,  Job- 
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In  the  matter  of  the  application  of  D.  D.  Conover  vs. 
Charles  Devlin. 

A  common  law  certiorari  stays  the  proceedings  of  the  court  to  which  it  is  ad- 
dressed. 

In  proceedings  under  1  R.  S,  125,  ^  56,  by  a  party  succeeding  to  an  office,  to 
get  possession  of  books  and  papers  appertaining  to  it,  the  issuing  of  the  war- 
rants, after  the  magistrate  has  decided  that  the  applicant  is  entitled  to  them, 
is  a  ministerial  and  not  a  judicial  act 

A  common  law  cerUorari,  served  after  the  decision  and  before  iasuing  tlie  war- 
rants, suspends  the  powers  of  the  magistrate  at  that  point. 

It  may  not  suspend  them  in  the  midst  of  a  trial,  but  at  the  end  of  it  ita  opention 
is  to  suspend  them  at  once. 

If  served  at  any  time  befbre  execution,  or  process  in  the  nature  of  ezecatioD,  la 
issued,  it  stays  the  issuing. 

An  order  by  the  court  allowing  the  writ,  directing  that  it  shall  not  be  deemed 
to  operate  as  a  stay,  does  not  alter  or  modify  the  operation  of  it  in  that  re- 
spect ;  especially  if  made  after  the  writ  is  allowed  and  served. 

Whether  a  conditional  or  partial  allowance,  that  the  writ  shall  not  stay  proceed- 
ings, can  be  made  in  any  case  1     Qtugre  ?    It  seenu  not. 

Where  application  for  the  writ  was  accompanied  with  an  application  fbr  a  stay 
of  proceedings,  which  was  reAised;  Held,  that  the  intention  of  the  couit^  aa 
shown  by  refusing  the  stay,  did  not  change  the  effect  of  the  writ 

A  PPLICATION  for  warrants  to  commit  Charles  Devlin  to 
Jil  jail  until  he  should  deliver  up  the  books  and  papers  per- 
taining to  the  o£5ce  of  street  commissioner  of  the  city  of  Kew 
York,  and  directing  the  sheriff  to  search  for  said  books  and 
papers  and  seize  them,  in  order  that  the  same  might  be  de- 
livered to  the  applicant,  D.  D.  Conover. 

/?.  D.  Field,  W.  C.  Not/es  and  D.  Field,  for  the  applicant 

/.  T.  Brady,  R.  Busteed  and  Z>.  E,  Sickles,  opposed. 

Peabody,  J.  Proceedings  having  been  instituted  before  me, 
under  1  R,  S.  125,  §  66,  to  compel  Mr.  Devlin  to  deliver  to  Mr. 
Oonover  the  books  and  papers  pertaining  to  the  office  of  street 
.  commissioner  of  the  city  of  New  York,  on  the  ground  that  the 
applicant  was  the  successor  of  the  late  incumbent,  to  the  office 
to  which  they  appertain,  and  the  parties  having  been  heard  &om 
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day  to  day  until  the  8th  of  July,  1857,  and  my  decision  having 
been  announced  on  that  day,  that  the  applicant  was  such  suc- 
cessor, and  as  such  was  entitled  to  the  relief  asked,  that  is,  to 
the  warrants  provided  for  in  that  section,  one  that  the  respond- 
ent be  committed  to  the  jail  of  the  county  until  he  should  de- 
liver them,  and  the  other  that  the  sheriff  search  for  said  prop- 
erty and  seize  it,  that  it  might  be  delivered  to  the  applicant,  as 
therein  provided,  an  order  to  that  effect  was  accordingly  made, 
reduced  to  writing  and  signed  by  me,  on  the  10th  day  of  said 
July.  That  order  was  immediately  served  on  the  respondent, 
and  delivery  of  the  papers,  in  compliance  with  it,  demanded, 
which  was  refused.  This  refusal  was  followed  by  an  immediate 
application  for  the  warrants  contemplated  by  the  act,  to  which, 
by  my  decision  embodied  in  the  order  I  had  determined,  he  was 
entitled.  Pending  this  application,  and  while  a  discussion  re^ 
specting  the  effect  of  an  injunction  then  in  force,  restraining 
the  applicant  from  taking  into  his  possession  the  books  and  papers 
was  in  progress,  a  writ  of  certiorari  from  the  supreme  court  was 
served  on  me,  commanding  me  to  certify  to  that  court  my  pro- 
ceedings in  the  premises.  The  injunction  has  since  been  dis- 
solved, and  I  am  now  asked  to  issue  the  warrants,  notwithstanding 
the  certiorari. 

The  fact  that  this  writ,  from  its  operation,  suspends  the 
power  of  the  o£5cer  to  whom  it  is  addressed,  is  not  denied  by 
the  applicant,  but,  on  the  contrary,  it  is  admitted  as  a  general 
proposition  ;  but  that  such  is  not  the  effect  in  this  particular 
case,  is  insisted  on  several  grounds,  some  of  which  seem  to  ar- 
range themselves  under  the  following  heads,  and  which  I  will 
proceed  to  consider : 

1.  It  is  said  that  this  proceeding,  in  its  nature  being  sum- 
mary, and  intended  to  confer  present  possession  merely,  not  to 
determine  the  ultimate  rights  of  the  parties,  is  not  subject  to 
the  operation  of  this  writ.  And  there  is  much  of  good  sense 
in  the  suggestion  that  such  a  proceeding  should  not  be  liable  to 
be  suspended  in  this  manner.  It  does  not  determine  the  ulti- 
mate rights  of  the  parties,  but  leaves  them  to  be  determined  in 
a  more  grave  and  formal  proceeding.    They  depend  on  the 
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rigbt  to  the  office,  for  ascertaining  which,  ample  provision  was 
made  before.  The  ancient  prerogative  writ  of  quo  toarranio 
gave  contesting  claimants  a  mode  of  determining  controversies 
respecting  office,  conclasive  in  its  nature  on  all  the  parties  inter- 
ested. In  that  writ,  in  its  day,  as  since  in  the  action  of  the  same 
name,  the  sovereign  was  the  nominal  and  real  plaintiff,  while 
the  person  asserting  his  rights  to  the  office,  if  there  were  snch 
a  claimant,  was  made  a  party  incidentally,  nnder  the  title  of  re- 
lator, and  in  fact  was  and  is  practically  plaintiff,  so  fiur  as 
the  assertion  and  protection  of  his  own  rights  is  concerned ; 
and  the  defendant,  who  was  called  on  by  the  proceeding  to 
show  by  what  anthority  he  held  the  office,  if  unable  to  show 
sufficient  warrant  in  law,  and  found  not  entitled  to  it,  was,  in 
obedience  to  the  rights  of  the  plaintiff,  (and  the  qucm  plaintiff, 
if  he  was  deemed  entitled,)  ousted.  The  state  was  thus  freed 
from  the  evil  of  an  unlawful  exercise  of  its  franchise  by  an  in- 
truder, and  a  vacancy  was  made,  into  which  the  queui  plaintiff 
or  relator  was  inducted,  if  his  title  was  approved  ;  and  if  not, 
the  office  remained  vacant  and  ready  for  the  occupation  of  the 
person  who  should  be  duly  selected  and  qualified  to  fill  it. 
The  right  to  the  office  being  thus  determined,  the  right 
to  the  books  and  papers  appertaining  to  it  followed  it  as 
a  necessary  and  inevitable  consequence,  and  thus  in  a  grave 
and  dignified  manner  the  rights  of  the  parties  were  ascer- 
tained and  declared,  and  subsequently,  by  adequate  process, 
enforced. 

This  proceeding,  however,  was  not  thought  sufficiently  speedy 
to  answer  all  purposes,  and  accordingly,  to  supply  immediate  and 
urgent  necessities,  the  statute  under  which  I  am  acting  is  made 
applicable,  by  which,  in  a  brief  and  summary  manner,  on  a  de- 
cision of  the  question  of  succession,  in  fact,  merely,  may  the  in- 
cumbent be  put  into  possession  of  the  books  and  papers  for  the 
time  being.  Thus,  until  the  title  can  be  ultimately  ascertained, 
by  the  only  conclusive  adjudication,  the  person  apparently  in 
the  possession  and  use  of  the  franchise,  with  color  of  title,  may 
be  placed  in  possession  of  the  books  and  papers  incident  to 
its  use. 
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In  a  case  like  the  present,  where  the  title  to  the  office  is  in 
doubt,  effect  cannot  otherwise  be  given  to  this  statute  without 
actually  deciding  the  question  of  title,  which  I  am  confident, 
and  all  seem  to  agree,  cannot  have  been  the  intent  of  the  legis- 
lature. To  transfer  to  a  person  not  actually  the  incumbent  of 
an  office  at  the  time,  the  books  and  papers  incident  to  it,  which 
are  often  indispensable  to  its  user,  would  not  only  be  to  ad- 
judge his  title  in  the  abstract,  but,  moreover,  for  practical  pur- 
poses, to  induct  the  claimant — to  invest  him  with  the  office;  and 
thus  it  would  perform  the  functions  of  a  quo  warranto^  and 
more.  It  would  be  to  decide  the  question  of  title,  incidentally 
to  the  question  of  right  to  present  possession  of  the  books  and 
papers. 

Properly  applied  in  this  case,  this  statute  enables  a  person 
in  and  occupying  an  office  to  get  possession  of  the  books  and 
papers  incident  to  it,  as  the  means  of  performing  the  duties  of 
the  place  until  the  one  actually  entitled  should  be  judicially  as* 
certained.  There  would,  therefore,  seem  to  be  propriety  in 
limiting  the  decision  of  this  question,  in  most  cases,  to  the 
magistrate  before  whom  it  should  originate,  and  be  heard  in  the 
first  instance ;  or  at  least  allowing  the  matter  before  him  to  pro- 
ceed to  its  conclusion,  before  a  review  should  be  allowed ;  and 
that  was,  doubtless,  the  intention  of  the  legislature,  in  oases  or- 
dinarily arising,  that  a  vacuum,  said  to  be  abhorrent  in  nature, 
should  not  occur  in  the  administration  of  the  duties  of  govern- 
ment. The  question  of  temporary  possession  of  books,  d&c. 
necessary  to  the  performance  of  the  duties  of  an  office,  until 
the  title  can  be  determined,  would  seem  to  be  a  very  suitable 
one  to  be  determined  very  speedily,  and  so  this  act  seems  to 
contemplate  that  it  shall  be,  and  such  is  the  course  in  practice. 
But  that  no  error,  however  palpable,  no  injustice,  however 
gross,  should  be  corrected  by  a  revisory  tribunal  in  any  casOi 
does  not  seem  necessary,  nor  is  there  any  evidence  to  show  it 
to  have  been  the  intent  of  the  legislature.  All  the  usual  means 
of  procrastination  are  excluded.  The  time  for  appearing,  after 
service  of  process,  the  delays  incident  to  formal  pleadings,  to 
formal  trials  in  term  time,  iadeed  all  formalities,  are  dis* 
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pensed  with  for'the  sake  of  speed  in  arriving  at  the  result. 
Bat  one  single  mode  of  reviewing  and  correcting  errors  is  left, 
and  that  by  aid  of  the  common  law  writ  of  certiorari — ^the  ven- 
erable, hoary  writ,  as  it  was  styled  on  the  argument.  This  writ 
even  is  not  a  matter  of  strict  right,  but  is  always  in  the  dis- 
cretion of  the  court,  and  is  only  to  be  allowed  in  cases  of  a  pub- 
lic nature,  where  the  court  sees  that  there  is  probably  error, 
and  that  to  review  in  this  manner  will,  on  the  whole,  be  likely 
to  conduce  to  substantial  justice  between  the  parties ;  and  fur- 
ther, that  it  will  do  no  harm  to  the  public.  This  is  the  rule ; 
and  where  it  appears  that  injustice  has  probably  been  done,  and 
that  the  error  can  be  corrected  on  certiorari^  without  hardship 
to  the  party  against  whom  the  writ  is  asked,  or  detriment  to 
the  public,  it  should  be  granted,  and  in  these  cases  only  should 
it  be  granted,  say  the  authorities,  in  effect.  Our  reports 
abound  in  cases  where,  after  solemn  argument  and  grave  delib- 
eration, the  writ  has  been  refused,  and  others,  in  which,  after 
having  been  granted,  it  has  been  quashed  by  the  ablest  judges, 
on  the  ground  that  general  justice  and  the  public  interest  did 
not  call  for  it,  or  perhaps  seemed  opposed  to  it  Such  is  the 
case  of  The  People  ex  rel.  Church  v.  Supervisors  of  AUe- 
gany  County ^  (15  Wend,  198,)  and  numerous  other  cases  are 
there  cited,  to  the  same  end.  Throughout  the  opinion  in  that 
case,  the  learned  judge  (Bronson)  treats  it  as  a  writ  only  to  be 
allowed  on  special  cause  shown,  and  when,  in  the  discretion  of 
the  court,  it  appears  that  substantial  justice  between  the  par- 
ties requires,  and  the  public  interest  at  least  permits,  it.  That 
was  a  motion  to  quash  a  writ  already  granted,  and  the  court 
allowed  the  motion  entirely  on  the  ground  that,  on  the  whole, 
it  ought  not  to  have  been  granted,  the  public  interest  seeming 
inconsistent  with  it,  whether  the  relator  had  sustained  an  in- 
jury or  not.  He  expressly  excludes  all  inquiry  into  that,  and 
virtually,  for  the  purpose  of  the  argument,  assumes  that  he 
might  have,  and  that  there  might  be,  &o  other  remedy  for  him. 
He  says :  *'  Whether  the  relator  has  in  truth  sustained  an  injury, 
I  do  not  think  it  necessary  to  inquire,  nor  do  I  feel  called  upon 
to  point  out  a  remedy."    Of  this  writ,  he  says,  it  does  not  issue 
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9x  debito  justUuB,  "but  only  on  application  to  the  court,  and 
on  special  cause  shown." 

From  what  I  have  said,  it  appears,  I  think,  that  this  remedy 
by  c^r/torari*  is  pretty  well  hedged  about  with  safeguards. 
First,  that  it  should  appear  probable  that  wrong  has  been 
done ;  and  second,  that  the  error  is  of  a  nature  which  can  be 
corrected  on  certiorari ;  and  third,  that  the  writ  will  not  ope^ 
rate  oppressively,  and  that  all  these  should  be  determined  by 
the  court  before  the  writ  should  b^  allowed,  and,  indeed,  that  it 
should  be  quashed  after  it  is  allowed,  if  it  do  not  appear  that 
all  the  requisites  occur  in  the  case.  (15  Wend.  198.)  This 
seems  to  me  to  answer  the  argument,  ah  inconvenienti,  that 
the  writ  should  not  apply  to  proceedings  like  this,  because  of 
the  danger  that  it  would  defeat  the  end  designed  by  the  pro* 
ceeding  itself.  If  the  judgment  sought  to  be  reviewed,  after 
careful  examination,  seems  to  be  wrong,  and  it  also  seems,  after 
like  careful  examination,  that  no  harm  can  be  done  by  allowing 
the  writ  to  take  its  course,  (questions  with  the  decision  of  which  I 
have  nothing  to  do,  but  both  of  which  the  court  granting  it  is 
bound  to  decide  in  favov  of  the  applicant  before  it  allows  it,)  the 
application  of  the  writ  would  seem  not  only  not  inconsistent  with 
this  remedy,  but  there  would  seem  to  be  no  good  ground  to  ob-^ 
ject  to  the  practice  on  principle  or  in  policy.  The  case  of 
Lynde  v.  Noble,  (20  John.  80,)  only  decides  that  a  certiorari 
issued  before  trial,  to  a  justice,  in  proceedings  under  the  '^  act 
to  amend  the  act  concerning  distresses  for  rent  and  for  other  pur* 
poses,"  passed  April  17, 1820,  should  be  quashed,  as  being  im« 
providently  issued  at  this  stage  of  the  case.  It  is  far  from 
deciding  that  while  the  certiorari  was  allowed  to  stand,  the 
officer  to  whom  it  was  issued  might  disregard  it.  In  that  case 
it  was  prematurely  issued,  being  before  the  trial,  the  court 
seem  to  say  and  the  officer  did  disregard  it,  so  far  as  to 
finish  the  trial  to  be  sure ;  but  no  action  was  taken  to  determine 
the  effect  of  his  acts,  either  as  to  himself  or  third  persons,  and, 
therefore,  nothing  is  decided  on  that  subject,  and  even  he  re* 
fused  what  I  am  asked  to  do — to  issue  his  warrant — until  the 
certiorari  was  quashed.     So  that  that  case  does  not  establish  the 
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propriety  of  the  course  pursued  bj  the  magistrate  there  eveni 
and  if  it  did,  it  would  be  no  authority  for  the  act  I  am  asked  to 
perform ;  and,  indeed,  it  seems  to  be  assumed  throughout  the 
opinion,  that  the  writ  did  operate  to  suspend  the  powers  of  the 
officer  after  he  had  made  his  decision,  and  thereby  terminated 
his  judicial  functions,  leavmg  to  be  done  only  the  ministerial 
act  of  issuing  his  warrant,  which  is  exactly  the  condition  of 
this  case. 

It  is  said  that  the  order  made  by  the  court  the  day  after  the 
certiorari  was  issued  and  served,  to  the  effect  that  said  writ 
should  not  be  deemed  to  operate  as  a  stay  of  proceedings,  or  to 
interfere  in  any  manner  with  the  proceedings  before  me,  pre- 
vents it  having  any  such  effect.  But  if  the  certiorari  the  day 
before,  suspended  my  powers  and  functions,  it  is  not  easy  to 
see  how  an  order  of  this  kind  could  restore  them — ^the  writ  being 
still  in  existence.  The  writ  itself,  of  its  own  force,  [ex  propria 
vigore,)  when  allowed  and  served,  terminated  my  powers,  if  it 
had  any  application  to  disturb  the  proceeding  at  all ;  and  while 
it  remained  unrevoked  and  in  force  as  a  writ,  I  doubt  very 
much  if  its  legitimate  effect  could  be  thus  modified  by  an  order 
of  the  court  itself.  My  powers  are  suspended,  if  at  all,  by  a 
transfer  of  the  proceedings  from  me  to  the  supreme  court,  and 
a  necessary  consequence  of  this  would  seem  to  be  that  I  am  not 
in  possession  of  the  case,  and  can  take  no  steps  in  it.  The 
allowance  of  the  writ  was  unconditional ;  and  this  order,  if  it 
have  any  effect,  must  have  the  effect  to  modify  or  revoke  some 
part  of  it,  or  render  it  conditional,  while  by  its  terms  it  would 
seem  not  so  much  designed  to  revoke  or  qualify  the  allowance 
as  to  explain  it,  and  declare  or  order  (to  quote  its  language) 
'<  that  the  writ  shall  not  be  deemed  or  taken  to  have  a  certain 
effect  supposed  to  follow  as  a  legal  consequence  from  it."  What 
the  effects  of  a  certiorari  are,  is  a  question  of  law,  not  usually 
to  be  determined  by  declarations,  even  of  the  court  allowing  it. 
It  was  urged  on  the  argument  and  not  denied,  and  perhaps  I 
am  at  liberty  to  assume,  that  the  court,  when  it  allowed  the 
writ,  refused  to  allow  a  stay  of  proceedings  in  addition  to  it 
That  would  not  alter  the  effect  of  the  writ  in  that  respecti  and 
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it  seemfl  it  necessarily  operated,  of  itself,  as  a  stay.  The  mere 
saying  that  a  writ  of  certiorari  or  habeas  corpus^  or  other  pro- 
cess, shall  not  perform  the  functions  assigned  to  it  by  law,  or  that 
one  of  these  writs  shall  have  the  effect  of  the  other  in  a  particular 
case,  cannot  make  such  a  writ  operate  as  it  is  declared  to,  differ- 
ently from  its  legal  province.  The  chief,  and  perhaps  the  only 
direct  effect  of  this  writ,  is  to  remove  the  proceeding  before  the 
officer  to  whom  it  is  issued  to  the  supreme  court.  Can  an 
order  .to  the  effect  that  notwithstanding  it  i^  removed  from  before 
him  to  the  supreme  court,  still  it  remains,  and  shall  be  deemed 
to  remain,  before  the  officer  from  whom  it  is  taken,  have  that 
effect  and  make  it  ubiquitous  to  that  extent  1 

The  case  of  Paichin  v.  The  Mayor  of  Brooklyn,  in  some  of 
its  obiter  dicta  and  head  notes,  seems  to  conflict  somewhat  with 
some  of  these  views,  I  am  aware,  but  I  think  that  nothing  de- 
cided in  that  case  does  conflict  materially  with  them. 

The  fatal  effects  of  the  writ  to  this  proceeding,  the  fact  that 
it  terminates  and  for  all  practical  purposes  annihilates  the 
whole  matter,  would  be  excellent  ground  for  an  argument  to  the 
legislature  to  show  the  necessity  of  a  modification  of  the  law, 
perhaps,  and  could  possibly  have  been  properly  addressed  to 
the  court  in  opposition  to  the  allowance  of  this  writ  in  the  first 
instance,  and  it  may  be  of  service  on  the  motion  to  quash  it,  if 
such  a  motion  should  ever  be  made,  but  it  can  have  but  little 
weight  with  me  in  determining  what  are  the  legal  consequences 
of  the  writ  when  allowed  and  in  force. 

That  the  court  misunderstood  the  situation  of  the  proceeding 
at  the  time  of  the  allowance  of  the  writ,  and  would  not  have  allow- 
ed it  if  it  had  correctly  understood  it,  may  also  be  a  good  argu- 
ment on  a  motion  to  the  same  court  to  quash  it ;  but  I  cannot  know 
the  fiict,  and  if  I  could,  such  knowledge  would  not  properly  be 
the  basis  of  action  by  me.  I  am  to  obey  the  writ  as  it  is,  so  long 
as  it  continues  to  stand,  not  to  indulge  in  speculations  as  to  what 
might  or  would  have  been  done  by  the  court  under  other  cir- 
cumstances. My  duties  depend  on  what  the  writ  is,  not  at  all 
on  what  it  might  have  been,  or  what  was  the  intent  of  the 
court  at  the  time,  even  if  I  could  know  that  intent,  except  as  it 
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is  expressed  by  .the  fact  of  allowing  it.  The  fact  that  the  court 
refused  to  grant  a  stay  of  the  proceedings  asked  in  connection  with 
it,  and  the  fact  that  the  same  court  which  made  the  allowance 
has  since  made  the  order  above  referred  to,  seems  to  show,  by 
double  proof,  that  it  was  not  the  intention  of  the  court  that  any 
thing  having  the  effect  of  stay  should  receive  its  sanction  ;  and 
this  fact  would  probably  control,  on  an  application  to  that  court| 
in  which  alone  the  impediment  complained  of  can  be  removed. 

It  was  urged,  also,  that  the  signing  and  delivery  of  these 
warrants  were  judicial  acts,  and  that  therefore  they  were  not 
restrained  by  the  certiorari.  But  my  judgment  has  not  only 
been  announced  orally,  but  reduced  to  writing  in  the  form  of 
an  order,  and  signed  by  me  and  delivered  to  the  applicant.  I 
have  there  decided  that  the  applicant  was  entitled  to  the  relief 
asked,  that  he  should  have  the  warrants.  Is  it  possible  that 
the  writing  of  these  papers,  and  signing  and  delivering  them, 
are  judicial  acts?  And  even  if  they  were,  they  are.  so  &r, 
separate  acts,  distinct  from  the  previous  proceedings  at  the 
trial,  that  the  principle  which  authorizes  the  completion  of  a 
trial  because  it  is  begun — ^as  in  the  case  where  the  venire  had 
been  awarded — (1  Bac.  Abr.  tit.  Certiorarij  560,  and  2  Hawk. 
P.  C.  ch.  27,  §  30,)  would  not  apply  here  to  justify  me  in  pro- 
ceeding. But  it  seems  to  me  that  it  certainly  is  not  a  judicial 
but  a  ministerial  act,  and  that,  therefore,  I  am  bound  to  refrain. 

Finally,  I  see  no  mode  of  escape  from  the  restraining  influ- 
ence of  this  writ,  while  it  remains  in  force.  The  only  way  of 
escape  for  the  applicant  seems  to  be  through  the  court  grant- 
ing it,  and  to  that  court  I  must  commend  him.  My  hands  are 
certainly  bound,  and  I  see  no  hope  of  disinthrallment  save  by 
the  removal  of  the  bonds  by  the  revocation  or  supersedeas  of  the 
writ  itself.  I  am  accordingly  constrained  to  suspend  my  pro- 
ceedings and  decline,  for  the  present,  to  issue  the  warrants. 

[New  York  Sfecul  Term,  Jaly  17, 1857.    Peabody,  Jastice.] 
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Id  all  cases  of  doubt,  such  a  constrnction  should  be  given  to  a  will  as  to  make 
the  minor  and  subordinate  parts  agree  with  the  main  design. 

A  testatrix  devised  certain  real  and  leasehold  propeily  to  the  two  children  of  her 
nephew  Thomas  Ash,  viz :  Mary  £.  Ash  and  Thomas  F.  Ash,  their  heirs  and 
assigns ;  to  have  and  to  hold  the  same  unto  the  said  Mary  E.  and  Thomas  F. 
their  heirs  and  assigns  forever,  to  be  equally  divided  between  them,  share  and 
share  alike.  And  in  case  of  the  death  of  either  of  them,  then  to  the  survivor 
of  them  and  his  or  her  heirs  and  assigns.  And  in  ease  of  the  death  of  both  of 
them  before  they  should  arrive  at  lawful  age,  then  the  testatrix  gave  and 
devised  the  property  to  her  nephew,  the  said  Thomas  Ash,  his  heirs  and  as- 
signs forever.  The  devisees  survived  the  testatrix.  Both  attained  the  age 
of  21  years,  and  died,  Mary  E.  Ash  on  the  14th  of  December,  1843,  and 
Thomas  F.  Ash  on  the  12th  of  Februaiy,  1847.  Held,  that  the  intention  of 
the  testatrix  was  that  the  secondary  devise  should  take  effect,  if  at  all,  upon 
the  termination  of  liib  at  some  referable,  determinate  period,  viz:  before  her 
own  decease,  or  under  lawful  age,  and  not  indefinitely.  And  that,  both  dev- 
isees having  survived  the  testatrix  and  attained  the  age  of  21  years,  each  was 
entitled  to  an  equal  moiety  of  the  estate  devised.  And  that  upon  the  death 
of  the  shortest  liver,  the  whole  estate  did  not  go  to  the  survivor. 

CASE  submitted  for  the  opinion  of  the  court,  upon  the  con- 
struction of  a  will.     The  facts  upon  which  the  question 
arose  are  stated  in  the  opinion  of  Justice  Strong. 

S,  E.  Lymi^  for  the  plaintiff. 

Wm.  S,  McCouHj  for  the  defendants. 

By  the  Courts  S.  B.  Strong,  P.  J.  This  case  has  been  sub- 
mitted without  action,  pursuant  to  the  372d  section  of  the  code. 
It  involves  the  construction  of  the  will  of  Elizabeth  Ash, 
which  was  made  on  the  22d  day  of  November,  1822.  The  first 
and  principal  clause  of  the  will  is  in  the  following  words: 
'^  First.  I  give  and  devise  unto  the  two  children  of  my  nephew 
Thomas  Ash,  to  wit,  Mary  E.  Ash  and  Thomas  F.  Ash,  their 
heirs  and  assigns,  all  that  messuage  tenement  and  lot  of  ground 
with  the  appurtenances,  situate,  lying  and  being  in  the  second 
ward  of  the  city  of  New  York,  known  by  No.  125  Fly  market, 
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and  also  all  my  right,  title  and  interest  of,  in  and  unto  the  lease- 
hold lot  of  ground  and  premises  situate  in  the  eaid  city,  known 
and  distinguished  by  lot  No.  33  in  John  street.  To  have  and  to 
hold  all  and  singular  the  premises  and  appurtenances  above 
mentioned,  unto  them  the  said  Mary  E.  Ash  and  Thomas  F. 
Ash,  their  heirs  and  assigns  forever,  to  be  equally  divided  be- 
tween them,  share  and  share  alike.  And  in  case  of  the  death 
of  either  of  them,  then  to  the  survivor  of  them,  and  his  or  her 
heirs  and  assigns.  And  in  case  of  the  death  of  both  of  them 
before  they  arrive  at  lawful  age,  then  it  is  my  will,  and  I  do 
give  and  devise  all  and  singular  the  same  unto  my  nephew,  the 
said  Thomas  Ash,  his  heirs  and  assigns  forever.^  The  time  of 
the  death  of  the  testatrix  is  not  stated,  but  it  was  probably 
shortly  after  the  date  of  her  will.  The  devisees  survived  her. 
Both  attained  the  age  of  21  years,  and  died,  the  said  Mary  £. 
Ash  on  the  14th  of  December,  1843,  and  the  said  Thomas  F. 
Ash  on  the  12th  of  February,  1847.  *  The  plaintiff  claims  one 
half  of  the  premises,  under  a  title  derived  from  Mary  E.  Ash, 
and  the  defendant  Frederick  Coleman  claims  the  entirety  under 
a  title  derived  from  Thomas  F.  Ash  after  he  became  the  sur- 
vivor of  the  two  devisees.  The  defendant  Robert  B.  Coleman 
is  the  sole  executor  of  a  will  which  forms  the  last  link  of  the 
chain  of  the  title  claimed  by  Frederick  Coleman,  but  he  does 
not  seem  to  have  any  interest  in  the  controversy. 

The  main  question  arises  upon  the  clause  of  the  will  which, 
in  case  of  the  death  of  either  of  the  devisees,  gives  the  whole 
to  the  survivor ;  whether  the  testatrix  meant  the  death  of  the 
shorter  liver  at  ant/  time,  or  at  some  determinate  period,  which 
must  have  been  before  her  own  decease,  or  under  lawful  age. 
My  opinion  is,  that  the  secondary  devise  was  to  take  effect,  if 
at  all,  upon  the  termination  of  life,  at  some  referable  time,  and 
not  indefinitely.  In  all  cases  of  doubt,  such  a  construction 
should  be  given  to  a  will  as  to  make  the  minor  and  subordinate 
parts  agree  with  the  main  design.  That  is  conformable  to  the 
ordinary  rules  of  human  action.  The  greater  attention  is 
always  directed  to  the  principal  subject,  and  the  main  design  is 
to  secure  its  accomplishment.    In  this  case  the  first  wish  of  the 
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testatrix  was  to  give  to  the  two  devisees  each  an  inheritable 
estcUe  in  one  half  of  the  designated  premises,  as  tenants  in  com* 
mon.  That  is  evinced  in  clear  and  appropriate  terms.  Now 
if  the  whole  must  necessarily  devolve  upon  one,  on  the  prior 
death  of  the  other  at  any  time,  there  would  have  been  no  in- 
heritable estate  in  the  shorter  line.  As  to  him  or  her,  it  would 
be  but  a  life  estate.  There  would  be  no  possibility  of  a  fee  in 
both.  It  is  undoubtedly  true  that  a  fee  may  be  given  to  one 
determinable  upon  some  contingency,  but  it  must  necessarily 
be  upon  a  limitation  which  will  not  absolutely,  and  at  all  events, 
prevent  the  first  taker  from  having  an  estate  of  inheritance. 
When  such  first  taker  may  have  a  fee  which  may  go  over  to 
another  upon  a  contingency,  there  would  be  a  substitution ;  but 
where  there  is  a.t  first  nominally  a  devise  or  grant  in  fee,  and 
a  subsequent  direction  that  it  shall  at  all  events  be  but  a  life 
estate,  there  is  a  positive  contradiction.  I  do  not  mean  by  this 
that  a  fee  may  not  be  given  to  one,  determinable  on  his  dying 
before  another,  but  it  must  be  in  terms  which  may  confer  a  fee 
upon  him  in  some  event.  Here,  as  I  have  already  said,  there 
was  an  evident  intent  to  give  a  fee  in  one  of  the  lots  to  twoj 
and  that  could  not  be  if  one  of  them  could  never  acquire 
any  higher  interest  than  a  life  estate.  The  testatrix  refers  to 
the  prior  death  of  one  of  the  devisees,  which  she  had  in  view 
as  a  contingent  and  not  a  certain  event.  She  says  that  in 
C(ise  of  the  death  of  one  of  them,  then  she  gives  the  property 
to  the  survivor.  The  word  "  then"  evidently  refers  to  the  event 
itself^  and  not  to  the  time  of  its  occurrence.  One  of  the  inter- 
pretations given  by  lexicographers  is  "  in  that  case."  (  Wor- 
cester's Dictionary^  word  ^^then^)  Now  that  one  of  two 
human  beings  will  die  before  the  other  is  so  highly  probable, 
that  it  is  ordinarily  assumed  as  a  certainty.  The  testatrix 
evidently  so  considered  it,  in  this  case,  as  she,  in  the  contin- 
gency to  which  she  alluded,  gave  the  property  to  the  survivor. 
There  is  nothing  to  indicate  that  the  testatrix  could  have  any 
preference  for  the  longer  liver,  nor  any  reason  why  she  should 
disinherit  one  for  the  sake  of  the  other,  if  both  should  arrive  at 
%  suitable  age  for  the  ei^oyment  and  disposition  of  the  property. 


548    .  OASES  IN  THE  SUPREME  COURT. 

•      Ash  V.  Coleman. 

There  is  another  reason  which  formerly  induced  the  courts 
to  decide  that  where  property  is  given  to  two  or  more  in  fee.  in 
seyeralty,  and  upon  the  death  of  either  to  the  survivors,  the 
death  referred  to  must  be  within  some  definite  period.  If  it  re- 
ferred to  the  decease  of  the  shortest  liver  whenever  it  might 
occur,  it  would  constitute  a  joint  tenancy  in  effect,  which  would 
be  inconsistent  with  the  previously  declared  tenancy  in  common. 
Accordingly,  in  Lord  Bindon  v.  Earl  of  Suffolk^  where  a 
testator  bequeathed  £20,000  to  his  five  grandchildren,  share 
and  share  alike,  equally  to  be  divided  between  them,  and  if  any 
of  them  died,  his  share  to  go  to  the  survivors  and  survivor  of 
them,  Lord  Cowper  held  that  by  the  first  words  it  was  very 
plain  that  the  legatees  w^e  tenants  in  common,  and  by  the 
subsequent  words  it  must  be  intended  if  any  of  them  should 
die  in  the  lifetime  of  the  testator.  (1  P.  Wms.  96.)  The 
decision  was  reversed  in  the  house  of  lords,  but  mainly  on  the 
ground  that  the  fund,  being  a  debt  from  the  crown,  was  of  such 
a  desperate  nature  that  the  testator  could  not  have  acted  upon 
the  supposition  of  its  present  and  positive  existence.  Mr. 
Jarman  says  that  Lord  Cowper's  decision  has  since  been  re- 
peatedly recognized.  (2  Jarm.  Pow.  on  Dev,  731.)  In  the 
recent  case  of  Smith  v.  Horlocky  (7  Taunt  129.)  a  similar  con- 
struction was  given  to  a  devise  of  real  estate.  So  in  Rose 
dem.  Tere  v.  HiU,  (3  Bur.  Rep.  1881,)  where  the  testator  de- 
vised his  lands  to  his  wife  for  life,  and  after  her  decease  to  his  five 
children,  (naming  them,)  and  the  survivors  and  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor,  share  and 
share  alike,  as  tenants  in  common  and  not  as  joint  tenants, 
Lord  Mansfield  and  his  associates  held  that  these  words  were 
inserted  to  carry  it  to  the  survivors  in  case  of  the  death  of 
any  of  the  devisees  in  the  devisor's  lifetime,  and  that  they 
took  as  tenants  in  common.  A  similar  decision  was  made  in 
the  house  of  lords  in  Wilson  v.  Bayly^  (3  Br.  Pari.  Ckis* 
TomL  ed,  195,)  and  by  the  court  of  common  pleas  in  Garland 
v.  Thomas,  (1  ^805.  ^  Pul.  82,)  and  in  Edwards  v.  Sjfmonds^ 
(6  Taunt.  213.)  I  think  the  rule  to  be  well  established,  and 
still  existing,  notifrithstanding  some  doubts  as  to  the  principle 


ORANGE-JULY,  185T.  ^9 


The  People  v.  Stryker. 


upon  which  it  is  based,  in  later  cases.  I  do  not  contend  for  its 
applicability  to  cases  where  there  are  circnmstances  mentioned 
or  referred  to  in  the  will  indicating  a  more  remote  period.  In 
this  case,  the  devise  over  upon  the  death  of  those  named  in  the 
primary  gift,  under  age,  may  indicate  that  the  surviyor  might 
have  taken  the  whole  upon  the  death  of  the  other,  whether  it 
preceded  or  followed  the  demise  of  the  testator.  But  if  so, 
the  inference  would  not  extend  the  required  survivorship  be- 
yond the  minority  of  the  longest  liver ;  certainly  not  indefinite- 
ly, so  as  to  create  incompatibility  with  the  principal  estate. 

The  principle  upon  which  I  am  inclined  to  decide  this  case 
is,  that  the  survivor  could  not  take  the  whole  except  upon  the 
death  of  the  other  devisee  within  some  determinate  period,  and 
that  there  are  no  indications  of  any  intent  that  such  period 
should  extend  beyond  the  attainment  of  the  majority  of  the 
younger. 

The  judgment  should  be  that  the  plaintiff  Eliza  B.  Ash  is 
entitled  to  the  equal  undivided  half  of  the  premises  in  dispute,  the 
lot  in  Fly  market,  in  fee  simple  absolute,  and  the  other  during 
ther  continuance  of  the  lease,  and  if  necessary,  that  she  should 
recover  the  same. 

[Orange  General  Term,  July  14,  1867.  S.  B.  Strong,  Birdseye  and 
Emati,  Justices.] 


The  People  ex  rel.  Gertrude  Stryker  vs.  Garrtt  Strykkr. 

A  compliaDoe  with  the  provisions  of  the  statute  relative  to  voluntary  assign- 
ments made  pursuant  to  the  application  of  an  insolvent  and  his  creditors,  is  a 
condition  precedent  to  the  discharge  of  an  insolvent  debtor  from  his  debts. 

If  it  be  apparent  from  the  papers  that  the  true  cause  and  consideration  of  the 
alleged  indebtedness  of  an  insolvent  debtor  to  a  creditor  are  not  set  fbrth  in 
the  schedule  annexed  to  his  petition,  as  the  statute  requires,  this  is  a  matter 
proper  for  the  consideration  and  deteimination  of  the  judge  who  hears  the 
petition. 
,  The  creditors,  having  the  notice  required  by  the  statute,  to  show  cause  why  an 
Vol*  XXIV.  82 
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assignment  of  the  insolrent's  estate  should  not  be  made  and  he  be  discharged 
fVom  his  debts,  should— if  they  neglect  to  appear  and  raise  objections— be 
conckided,  in  case  the  officer  has  the  requisite  jurisdiction ;  except  as  to 
matters  which  the  statute  declares  shall  avoid  the  discharge. 

And  the  judge  having,  in  effect,  decided  that  the  insolvent  has  complied  with 
the  provisions  of  the  statute,  relative  to  his  schedule,  the  question  aa  to  any 
omission  in  the  schedule  is  no  longer  open. 

So  as  to  any  omission  in  the  affidavit  of  a  creditor;  or  the  want  of  a  certificate 
that  the  assignment  has  been  recorded  in  the  office  of  the  county  derk. 

The  statute,  in  providing  expressly  that  certain  acta  at  omissions,  or  any  fraud, 
shall  vitiate  the  discharge,  strongly  implies  that  the  decision  of  the  judge 
who  bears  the  application  shall  be  conclusive,  as  to  other  matters. 

Jt  seems  that  a  person  who  is  not  a  creditor  of  an  insolvent  debtor,  and  has  no 
interest  which  has  been,  or  can  be,  affected  by  his  discharge,  has  no  right  to 
sue  out  a  certiorari  for  the  purpose  of  having  the  discharge  vacated. 

THIS  was  a  certiorari^  directed  to  Henry  A.  Moore,  Esq.,  late 
county  judge  of  the  county  of  Kings,  to  remove  proceed- 
ings  had  before  him  upon  a  petition  presented  by  Garrit  Stry- 
ker,  an  insolvent  debtor,  and  certain  of  bis  creditors,  under  and 
in  pursuance  of  article  3d,  title  1,  chapter  5,  of  part  2d,  of  the 
revised  statutes.  A  return  having  bebn  made  to  the  certiorari, 
by  the  county  judge,  of  the  proceedings  had  before  him,  teimi- 
nating  in  the  discharge  of  the  insolvent,  the  same  was  argued 
before  Justice  Emott,  at  a  special  term.  One  of  the  objections 
urged  was  that  the  schedule  annexed  to  the  insolvent's  petition 
did  not  contain  '^  the  true  cause  and  consideration  of  the  in- 
debtedness" to  one  of  the  creditors,  Isaac  G.  Hatfield,  as  re- 
quired by  the  statute.  (2  R,  S,  17,  §  5,  subd.  4.)  The  nature 
of  the  debt  was  thus  stated,  in  the  schedule  :  "Note  of  insolv- 
ent's, made  Feb.  3,  1853,  for  accommodation  of  insolvent."  It 
was  also  objected  that  the  affidavit  of  Hatfield,  accompanying 
the  petition,  did  not  state  "  the  general  ground  and  considera- 
tion of  such  indebtedness,"  as  required  by  section  4  of  the 
statute.  (2  R.  S.  16.)  The  affidavit  was,  that  the  sum  an- 
nexed to  Hatfield's  name,  subscribed  to  the  petition,  was  justly 
due  to  him  from  the  insolvent,  "  for  the  amount  of  a  note  of 
said  Stryker,  dated  February  3.  1853."  It  was  also  objected 
that  no  certificate  was  produced  before  the  county  judge  that 
the  assignment  executed  by  the  insolvent  had  been  recorded 
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in  the  office  of  the  county  clerk,  as  required  by  section  29  of 
the  statute.     (2  R.  S.  21.) 

The  following  opinion  was  delivered  by  Judge  Emott,  on 
deciding  the  motion  at  the  special  term. 

Emott,  J.  "  There  is  a  marked  difference  between  the  pro- 
visions of  the  present  insolvent  act,  (2  jR.  S,  part  2,  ch.  5,  tit  1, 
art.  8,)  and  those  of  the  act  of  1817,  under  which  the  earlier 
cases  were  decided.  By  the  act  of  1817,  the  debtor  was  not 
only  required  to  set  forth  clearly  in  his  schedule  the  true 
cause  and  consideration  of  every  debt,  but  the  failure  to  do  so 
was  made  expressly  to  avoid  the  discharge,  as  fraudulent  in 
law.  {Laws  of  K  T.  vol  4,  p.  46.)  The  cases  of  Taylor  v. 
Williams,  (20  John.  22,)  Slidell  v.  McCrea,  (1  Wend.  156,) 
and  McNair  v.  Gilbert,  (8  id.  844,)  arose  under  this  stat- 
ute, and  the  duty  of  the  court  was  confined  to  the  construc- 
tion of  the  words  of  the  act.  When  it  was  determined  what 
should  be  regarded  as  a  sufficient  statement  of  the  cause  and 
consideration  of  a  debt,  then  it  only  remained  to  see  if  that 
could  be  found  in  the  schedule  in  the  instance  of  every  cred- 
itor named,  and  if  it  did  not,  the  statute  pro  facto,  and  with- 
out more  question,  pronounced  the  discharge  fraudulent  and 
void.  But  in  the  insolvent  act  revised  in  1830,  (2  R.  S.  16,) 
although  every  petitioning  creditor  is  required  by  section  4  to 
state  the  nature  of  his  demand,  with  the  general  ground  and 
consideration  of  the  indebtedness,  and  by  section  5  the  debtor 
is  required  to  state  in  his  schedule  the  true  cause  and  con- 
sideration of  every  debt,  still  there  is  no  provision  that  a  fail- 
ure to  comply  with  either  of  these  requirements  shall  of  itself 
render  the  discharge  void.  After  the  officer  having  jurisdiction 
in  the  premises  has  determined  that  the  statute  has  been  com- 
plied with,  and  the  proceedings  have  gone  on  to  a  discharge, 
this  discharge  cannot  be  avoided  or  impeached,  either  when  it 
is  set  up  in  an  action  or  upon  certiorari,  except  for  the  causes 
specified  in  the  35th  section.  (2  R.  S.  23.)  The  framers  of 
the  present  statute  intended  that  willful  and  material  false 
statements,  and  fraudulent  omissions  and  concealments  of  the 
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petitioner  should  avoid  a  discharge,  and  might  ber  shown  against 
it.  Bat  the  rigor  of  the  former  statute  is  relaxed  in  reference 
to  the  consequences  of  not  complying  urith  its  mere  directions 
in  regard  to  the  statement  of  the  debts.  This  view  of  the 
present  statute  was  taken  by  this  court  in  the  case  of  Hurst, 
on  certiorari^  (7  Wend.  289,)  where  the  objection  to  the  dis- 
charge was  that  in  the  original  proceedings,  before  the  commis- 
sioner had  permitted  them  to  be  amende^  the  consideration  of 
some  of  the  debts  was  not  stated  at  all ;  and,  therefore,  it  might 
be  urged  the  o£Scer  never  acquired  jurisdiction.  The  court  held 
that  the  commissioner  had  a  right  to  permit  the  amendment, 
and  that  this  cured  the  defect ;  but  the  chief  justice,  in  giving 
the  opinion,  adverts  to  the  alteration  of  the  statute,  and  ex- 
presses the  opinion,  distinctly,  that  the  defect  pointed  out,  even 
if  not  cured,  was  not,  under  the  present  act,  sufficient  to  avcnd 
the  discharge.  In  At/res  v.  Scribner,  (17  Wend.  407.)  the  in- 
solvent had  stated  in  his  schedule  that  he  was  indebted  to  the 
plaintiff  on  three  notes,  in  a  certain  sum ;  the  fact  being  that 
he  was  indebted  to  him  on  four  notes,  and  for  a  larger  amount 
This  was  not  held  sufficient,  per  se,  to  avoid  the  proceeding?, 
but  the  facts  were  submitted  to  the  jury  to  determine  whether 
the  misrepresentation  was  willful.  So  in  the  recent  case  of 
Small  V.  Chavesj  (7  Barb.  576,)  which  was  very  well  considered, 
it  was  held  that  the  omission  to  insert  the  name  of  any  creditor, 
or  the  misstatement  of  the  amount  due  to  any  creditor,  will  not 
of  itself  vitiate  the  discharge.  It  must  be  an  intentional  and 
fraudulent  act  of  deception  or  concealment,  to  have  such  an 
effect. 

The  rule  of  the  statute,  as  Interpreted  by  these  authorities, 
and  indeed,  even  without  the  aid  of  judicial  constructioni  is 
clear  and  simple.  The  question  in  all  cases  is,  whether  the 
concealment  or  misrepresentation  is  fraudulent,  that  is.  willful 
and  designed.  All  the  specific  acts  enumerated  in  section  35, 
either  of  which  will  vitiate  the  proceedings,  absolutely,  are  acts 
which  are  necessarily  and  irresistibly  proofs  of  a  fraudulent 
design ;'  which  are,  in  short,  of  themselves,  and  by  their  neces- 
sary consequences,  frauds  upon  the  law  itself.    But  acts  or 
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omissions  which  may  be  accidental  and  innocent^  are  not  to 
destroy  the  yalidity  of  the  proceedings,  unless  they  are  deter- 
mined to  have  been  done  with  a  fraudulent  purpose.  And  al- 
though in  some  cases  the  misstatements  may  be  so  gross,  or 
the  omissions  so  glaring,  as  to  aflford  conclusive  evidence  of 
fraud,  yet  the  question  is  always  one  of  fraud  in  fact,  and 
these  defects,  which  under  the  former  statute  were  legal  cause 
to  avoid  the  discharge,  now  are  only,  at  the  most,  the  evidence 
of  the  intention  of  the  insolvents 

The  defects  which  are  specified  in  these  proceedings  are,  that 
the  true  cause  and  consideration  of  the  principal  petitioning  cred- 
itor's debt  is  not  stated  with  that  particularity  which  was  held  to 
be  necessary  in  the  cases  in  20  John,  and  1  Wend,  in  analogy 
to  the  statute  regulating  the  confession  of  judgments,  and  the 
construction  it  had  received.  But  it  was  not  contended  that 
there  was  any  thing  more  in  the  present  case  than  a  failure 
to  observe  the  strict  injunction  of  the  statute.  No  misrepre- 
sentation was  shown,  if,  indeed,  any  could  be  shown  in  the  pres- 
ent proceeding.  And  I  am  unable  to  see  how  any  violent,  not 
to  say  irresistible  presumption,  of  fraud  arises  from  the  imper- 
fect statement  of  the  debt  of  Hatfield,  which  is  described  in  the 
petition  and  affidavit  of  the  creditor  as  a  note  made  by  the  in- 
solvent, and  in  the  schedule  of  the  debtor  as  a  note  made  by 
Stryker  to  Hatfield  for  Stryker's  accommodation.  These  are 
loose  and  inaccurate  statements  of  the  cause  and  consideration 
of  the  debt,  and  certainly  would  not  sustain  a  confession  of 
judgment ;  but  they  do  not,  to  my  mind,  clearly  and  conclu- 
sively import  a  fraudulent  purpose  of  either  the  insolvent  or 
this  creditor.  The  relator,  or  any  other  creditors  of  Stryker, 
may  have  this  question  passed  upon  by  a  jury  when  the  insolv- 
ent's discharge  is  pleaded  in  answer  to  a  suit  for  any  of  his 
debts ;  but  this  court  cannot,  in  the  present  proceeding,  upon 
what  I  have  here  before  me,  presume  the  proceedings  fraudulent 
and  the  discharge  void. 

Another  objection  to  the  proceedings — that  there  is  no  proof 
that  the  assignee  ever  took  the  oath  required  by  the  statute — 
needs  but  little  consideration.    The  statute  entitles  the  debtor 
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to  his  discharge,  upon  producing  a  certificate  that  he  has  exe- 
cuted the  assignment  required  of  him,  and  that  it  has  been 
recorded.  Then,  before  proceeding  to  the  discharge  of  any  of 
their  duties,  the  assignees  are  required  to  take  an  oath  that 
they  will  faithfully  execute  their  trust.  It  is  unnecessary  to  de- 
termme  what  effect  their  failure  or  refusal  to  take  this  oath  might 
have  upon  their  own  acts,  or  when,  at  farthest  it  must  be  taken. 
It  is  sufficient  to  say  that  there  is  nothing  to  be  found  in  the 
statute,  or  in  the  reason  of  the  thing,  justifying  the  conclusion 
that  their  neglect  can  prejudice  the  insolvent,  whose  trustees 
they  are  made,  not  by  his  own  choice  or  nomination,  but  entirely 
by  the  appointment  of  the  officer  granting  the  discharge. 
The  proceedings  of  the  county  judge  must  be  affirmed." 

It  was  thereupon  ordered  that  the  writ  of  certiorari  be 
quashed,  and  the  discharge  confirmed,  with  costs.  From  this 
decision  the  relator  appealed. 

J5.  Person,  for  the  relator. 

P.  S.  Crooke^  for  the  defendant. 

Bif  the  Court,  S.  B.  Strong,  P.  J.  There  is  no  evidence  tiiat 
the  relator  is  a  creditor  of  the  insolvent  debtor,  or  that  she  has 
any  interest  which  has  been  or  can  be  affected  by  his  discharge. 
For  that  reason  I  should  feel  inclined  to  quash  the  certiorari  in 
^this  case,  as  having  been  improvidently  issued.  Courts  ought 
not  to  be  invoked,  except  to  protect  the  actual  interests  of  the 
moving  party,  or  the  rights  of  the  public.  Neither  appears  to 
have  been  invaded  in  this  instance. 

Upon  the  principal  question,  involving  the  merits,  I  concur 
in  the  opinion  expressed  by  Judge  Emott,  when  the  case  was 
before  him  at  special  term.  It  is  undoubtedly  true  that  a  com- 
pliance with  the  provisions  of  the  article  of  the  revised  statutes 
relative  to  voluntary  assignments  made  pursuant  to  the  ap- 
plication of  an  insolvent  and  his  creditors,  is  a  condition  prece- 
dent to  the  discharge  of  an  insolvent  debtor  from  his  debts. 
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And  it  is  apparent,  from  the  papers,  that  the  true  cause  and 
consideration  of  the  alleged  indebtedness  of  the  insolvent  debtor 
to  his  principal  creditor  are  not  set  forth  in  the  schedule  an- 
nexed to  the  petition,  as  the  article  of  the  revised  statutes  to 
which  I  have  referred  requires.  But  that  was  a  matter  proper 
for  the  consideration  and  determination  of  the  judge  who  heard 
the  petition.  The  creditors  had  the  notice  required  by  the 
statute,  to  show  cause  why  an  assignment  of  the  insolvent's 
estate  should  not  be  made,  and  he  be  discharged  from  his  debts. 
If  they  neglected  to  appear  and  raise  objections,  they  should 
be  concluded,  if  the  officer  had  the  requisite  jurisdiction  ;  ex- 
cept as  to  matters  which  the  statute  declares  shall  avoid  the  dis- 
charge. The  judge  having  in  effect  decided  that  the  insolvent 
had  complied  with  the  provisions  of  the  statute  relative  to  his 
schedule,  the  question  as  to  any  omission  in  that  is  no  longer 
open.  The  same  is  true  as  to  the  omission  in  the  affidavit  of 
the  creditor,  and  the  want  of  a  certificate  that  the  assignment 
had  been  recorded  in  the  office  of  the  county  clerk.  The  stat- 
ute, in  providing  expressly  that  certain  acts  or  omissions,  or  any 
fraud,  shall  vitiate  the  discharge,  strongly  implies  that  the  de- 
cision of  the  judge  who  hears  the  application  shall  be  conclusive 
as  to  other  matters.  It  is  right  that  it  should  be  so,  as  other- 
wise these  discharges  might  be  set  aside  for  the  omission  of  the 
most  trifling  matter,  which  might  be  considered  as  a  condition 
precedent. 

The  judgment  rendered  at  the  special  term  shpuld  be  affirmed, 
and  the  certiorari  should  be  pnashed. 

[Orange  General  Term,  July  14,  1857.    S.  B.  Strong,  Birdteye  and 
Emoti,  Justices.] 


656       OASES  m  THE  SUPREME  OOUBT. 


EiLLMORE  vs.   Culver. 

Where  T.^  the  holder  of  a  note  made  by  0.,  which  he  did  not  wish  to  sue  m  his 
own  name,  at  the  suggestion  of  his  counsel,  delivered  the  same  to  K.,  taking 
from  the  latter  his  own  note  for  the  amount,  payable  at  a  future  day ;  upon 
an  understanding  that  K.  should  prosecute  the  note  of  C,  and  that  if  he  should 
not  succeed  in  the  collection  thereof  he  was  not  to  pay  the  note  giren  by  him 
to  T.,  but  that  such  note  was  then  to  be  returned  to  him ;  Hdd  that  E.  could 
not  maintain  an  action  upon  the  note  of  C. ;  he  not  being  the  real  party  in 
interest,  within  sec.  Ill  of  the  code. 

APPEAL  by  the  defendant  from  a  judgment  entered  at  a 
special  term,  upon  the  report  of  a  referee.  The  action  was 
upon  a  promissory  note  for  the  sum  of  $105  and  interest,  made 
by  the  defendant  on  the  28th  of  April,  1848,  payable  to  Job 
D.  Tanner  or  bearer,  on  demand.  The  referee  reported  in 
favor  of  the  plaintiff  for  the  amount  of  the  note,  with  interest. 

P.  Btmesteely  for  the  appellant. 

/.  F.  Barnard^  for  the  respondent. 

By  the  Courts  S.  B.  Strong,  P.  J.  This  is  an  action  upon  a 
promissory  note  payable  to  one  Tanner  or  bearer.  The  plain- 
tiff alleges  in  his  oomplaint  that  he  is  the  lawful  holder  and 
owner  of  the  note.  The  defendant  denies  that  the  plaintiff  is 
such  lawful  holder  and  owner  of  the  note,  and  avers  that  the  title 
and  ownership  is  still  in  Tanner,  and  that  the  note  was  trans- 
ferred to  the  plaintiff  conditionally,  without  consideration,  and  for 
the  purpose  of  prosecution.  The  plaintiff  replies  that  he  took 
the  note  unconditionally,  and  for  value  received,  and  that  he  is 
the  lawful  owner  of  it,  and  of  the  moneys  due  and  to  grow  due 
thereon.  It  appears  from  the  evidence  that  Tanner  held  the  note 
until  it  was  near  being  outlawed,  when,  not  wishing  to  sue  it  in 
his  own  name,  he,  at  the  suggestion  of  his  counsel,  delivered  it 
to  the  plaintiff,  who  gave  his  own  note  to  Tanner  for  the  amount 
due,  payable  at  a  future  day.  The  understanding  between  them 
was  that  the  plaintiff  should  prosecute  the  defendant's  note, 
and  that  if  he  should  not  succeed  in  the  collection  thereof  he 
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was  not  to  pay  tho  note  given  by  him  to  Tanner,  or  any  thing 
for  it,  but  that  such  note  was  then  to  be  returned.  The  ques^ 
tion  is  whether,  under  these  circumstances,  the  plaintiff  can 
sustain  this  suit.  The  code  provides  (§  111)  that  every  action 
must  be  prosecuted  in  the  name  of  the  reed  party  in  interest^ 
with  some  exceptions  not  at  all  applicable  to  this  case.  Is, 
then,  this  plaintiff  the  real  party  in  interest  ?  It  seems  to  me 
firom  the  evidence  given  by  himself  and  Tanner,  from  which  I 
have  made  the  preceding  statement,  that  he  is  not  He  is  not 
at  all  interested  in  the  event  of  the  suit,  for,  should  he  recover, 
the  money  must  go  to  Tanner,  and  should  he  fail  the  loss  would 
not  be  his,  but  would  fall  upon  Tanner.  The  engagement  of 
Tanner  is  not  by  way  of  guaranty  that  the  plaintiff  should  re- 
cover the  amount  of  the  note ;  because  then  the  recovery,  if 
had,  would  be  for  the  plaintiff's  benefit,  but  the  money  was  to 
be  recovered  or  lost  simply  for,  or  by,  Tanner.  The  evidence 
shows  that  the  note  was  delivered  to  the  plaintiff,  and  the  suit 
was  instituted  by  him,  because,  as  Tanner  declared  to  his  coun- 
sel, he  did  not  want  to  sue  the  note  in  his  own  name.  Tanner 
took  the  summons  from  his  own  lawyer  and  handed  it  to  the 
deputy  sheriff,  served  the  notice  of  trial  upon  the  defendant's 
attorney,  and  two  subsequent  notices  of  hearing  before  the 
referee,  served  a  subpoena  upon  one  witness,  and  himself  at- 
tended as  a  witness  at  the  circuit  court.  Although  Tanner  and 
the  plaintiff  were  both  examined  as  witnesses,  neither  of  them 
testified  that  the  plaintiff  had  personally  taken  any  part  in  the 
previous  proceedings  in  the  suit.  Under  all  these  circumstances 
it  appears  to  me  that  Tanner,  and  Tanner  alone,  is  the  real 
party  in  interest,  and  that  therefore  this  suit  cannot  be  main- 
tained in  the  name  of  the  plaintiff. 

The  judgment  should  be  reversed,  and  there  should  be  a  new 
trial  at  the  circuit  court ;  costs  to  abide  the  event  of  the  suit. 


'  > 


[Orange  Qeneral  Term,  July  14,  1867.    S.  B.  Strong,  Bvrd$eye  and 
Emott,  Justices.] 
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The  Morris  Canal  and  Banking  Company  vs.  Peter 
TowNSEND  and  W.  H.  Townsend. 

The  legislature  may,  without  yiolatine:  the  oonatitutioD,  pass  aa  act  authorizing 
a  fbrdgn  corporation  to  take  lands,  in  this  state,  helonging  to  its  dtisens,  and 
appropriate  the  same  to  its  own  nso  for  the  purpose  of  constructing  a  pub- 
lic improvement,  on  paying  a  Just  compensation  to  the  owners. 

Accordingly  held,  that  the  act  of  April  11, 1855,  authorizing  tho  supreme  court 
to  appoint  commissioners  to  ascertain  and  determine  the  compensation  whidi 
ought  Justly  to  bo  paid  by  the  Morris  Canal  and  Banking  Company,  acofpo- 
ration  chattered  by  the  legislature  of  New  Jersey,  to  the  owners  of  lands  in  this 
state  taken  by  such  corporation,  or  injured  by  them,  in  constructing  a  reser- 
Toir  fbr  their  canal,  was  a  valid  and  binding  act ;  and  that  it  was  the  duty  of 
the  court  to  appoint  appraisers,  upon  a  proper  application  by  the  corporatioo. 

Whether  tho  citizens  of  this  state  will  be  benefited  by  the  construction  of  a  public 
work  by  a  foreign  corporation  is  for  the  legislature  to  judge.  To  that  de- 
partment, and  not  to  the  judiciary,  the  constitution  confides  the  right  to  deter- 
mine that  question. 

It  is  also  for  the  legislature,  exclusively,  to  determine  as  to  the  extent  of  the 
interest  in  the  lands,  to  be  acquired  by  the  company.  The  right  to  take  prop- 
erty to  any  extent,  whether  the  full  or  entire  title,  or  only  an  eaaement,  is 
implied  in  the  constitutional  provision. 

The  term  "property,"  in  the  constitution,  includes  a  right  of  action  Ibr  injuries 
to  land  proposed  to  be  taken  for  a  public  purpose ;  so  that  it  may  be  included 
in  an  assessment,  by  commissioners,  of  the  value  of  the  land,  without  a  viola- 
tion of  the  right  to  a  trial  by  jury. 

APPEAL  by  Peter  Townsend  and  Wm.  H.  Townsend  {ro^i 
an  order  made  at  a  special  term,  appointing  commissionera 
to  appraise  the  damages  of  the  appellants,  as  owners  of  land 
required  by  the  Morris  Canal  and  Banking  Company,  for  the 
purpose  of  a  reservoir  for  their  canal.  In  opposition  to  the 
petition  of  the  canal  company,  Peter  Townsend  presented  an 
affidavit,  stating  that  he  was  the  person  named  in  the  petition 
as  the  owner  of  lands  in  the  said  county  of  Orange,  proposed 
to  be  taken  under  the  act  of  April  11, 1855.  That  the  canal 
of  the  Morris  Canal  and  Banking  Company  lies  wholly  and  ex- 
clusively within  the  state  of  New  Jersey,  as  does  also  the  dam 
referred  to  in  the  said  act  and  petition,  and  no  part  thereof  lies 
within  the  state  of  New  York.  That  the  said  dam  was  in  ex- 
istence for  several  years  prior  to  the  passage  of  the  said  act  of 
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April  11, 1855,  and  the  lands  of  the  deponent  flowed  hj  means 
thereof,  and  that  the  deponent  had,  as  he  was  advised  and  be- 
lieved, a  valid  and  subsisting  claim  for  damages  against  the  said 
Morris  Canal  and  Banking  Company,  to  a  large  amount,  at  the 
time  of  the  passage  of  that  act,  over  and  above  any  claim  for 
damages  for  which  a  suit  had  been  commenced  previous  to  the 
passage  of  that  act. 

T.  McKissoek  and  /.  Larocque,  for  the  appellants.  I.  The 
act  of  April  11,  1855,  under  which  this  proceeding  is  taken,  is 
unconstitutional  and  void,  because  it  is  a  delegation  of  the  right 
of  eminent  domain  vested  in  the  state,  to  a  foreign  corporation 
located  in  another  state,  and  subject  to  no  power  of  visitation 
or  control  on  the  part  of  the  legislature  of  our  own  state.  There 
is  no  precedent  of  such  an  act  for  the  benefit  of  a  foreign  cor- 
poration, and  in  regard  to  a  work  located  wholly  within  another 
state.  {Const,  art  10,  §  2.  Swan  v.  Williams^  2  Mich.  Rep. 
(Gibbs)  427.    Laws  of  1855,  p.  506.) 

II.  The  act  in  question  is  also  unconstitutional  and  void,  be- 
cause the  supplying  of  water  for  the  use  of  a  canal  lying 
exclusively  within  another  state  is  not  a  public  use,  within  the 
meaning  of  the  provision  of  the  constitution  on  that  subject. 
(1.)  No  use  is  public,  within  the  meaning  of  our  constitution, 
which  is  not  a  use  for  the  benefit  of  this  state  or  of  its  citi- 
zens. {Const,  art.  1,  §§  6, 7.  Amendts.  to  Const.  U.  S.  art.  5.) 
(2.)  There  is  nothing  before  the  court  to  show  that  citizens  of 
New  York  have  any  right  to  use  the  canal  in  New  Jersey ;  that 
the  canal  company  are  common  carriers,  or  that  the  citizens  of 
the  state  of  New  York  derive  any  benefit  whatever  from  its  exist- 
ence. (8.)  If  the  facts  were  so,  and  if  that  would  help  the  peti- 
tioners, the  burthen  would  be  on  them  to  show  them.  They  are 
not  facts  of  which  the  court  could  take  judicial  notice.  (4.)  But 
such  a  remote,  contingent  and  precarious  benefit  would  not 
constitute  a  public  use  justifying  the  taking  of  private  property, 
subject,  as  it  would  be,  to  be  taken  away,  fettered  or  impeded, 
at  the  will  of  the  legislature  of  another  state  or  of  a  private 
oorporation.    (5.)  A  public  use  to  facilitate  communications  be- 


500       CASES  m  THE  SUPREME  COURT. 

MorrU  Canal  and  Banking  Company  v,  TowDsend. 

tweea  the  states  of  New  Jersey  and  New  York,  might  jnatiff 
the  taking  of  private  property  in  either  state,  by  authority  of 
congresSi  under  their  power  to  regnkte  eommeree,  but  not  the 
taking  of  private  property  in  either  state,  under  the  authcvitj 
of  its  legislature,  for  the  use  of  a  work  located  wholly  within  the 
other.  {Taylor  v.  Porter,  4  HUl,  140.  Maiier  of  Albany 
streety  11  Wend.  149.  Bloodgood  v.  Mohawk  and  Hudson 
R.  R.  Co.,  18  id.  10.  Matter  of  John  and  Cherry  streets,  19 
«.  659.  Varick  v.  I^ith,  5  Paige,  137.  WHkeson  v.  Le- 
land,  2  Peters,  657.  2  Kent's  Com.  339,  340  and  notes.  Seek- 
man  y.  Saratoga  and  S.  R.  R.  Co.,  3  Paige,  45.) 

III.  The  act  is  also  unconstitutional  and  void,  becauBe  it  pur- 
ports to  authorise  the  assessment  of  damages  which  have  been 
sustained  by  the  owner  prior  to  its  passage.  The  language  of 
the  act  is,  that  the  commissioners  may  ascertain  the  compensa- 
tion  which  ought  to  be  made  "  for  the  injury  which  may  have 
been,  or  shall  be,  occasioned  thereto.'^  (§  5.)  And  the  lan- 
guage in  section  1  is  to  the  same  effect,  providing  for  an  ina- 
bility to  agree  with  the  owner  of  ai^  real  estate  in  this  state 
whichHhas  been,  or  may  be,  injuriously  affected.  (1.)  The  peti- 
tion shows  that  the  canal  and  dam  are  already  existing  works. 
(2.)  For  every  day  that  the  land  adjoining  the  lake  has  been 
flowed  by  their  means,  the  owner  had  a  vested  claim  for  damages 
against  the  company,  and  a  right  to  bring  an  action,  and  have 
his  damages  assessed  by  a  jury.  The  provision  in  the  new  con- 
stitution authorizing  an  appraisement,  by  a  jury  or  commission- 
ers, does  not  reach  the  case  of  past  damages. 

lY.  The  clause  in  the  7th  section  of  the  act  in  question,  pro- 
viding that  "all  real  estate  and  all  rights  therein  acquired  by 
the  company,  under  and  pursuant  to  the  provisions  of  this  act, 
for  the  purpc^es  of  its  incorporation,  shall  be  deemed  to  be  ac- 
quired for  public  use,"  does  not  help  the  case.  The  legislature 
could  not,  by  so  declaring,  make  a  public  use  out  of  what  was  not 
such,  without  that  declaration.  The  clause  in  question,  on  the 
contrary,  indicates  an  intention  to  evade  the  restraint  of  the 
constitution. 

Y.  In  the  same  manner  the  provision,  that  in  the  caae  of  a 
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second  report  by  the  commissioners,  "  it  shall  be  final  and  con- 
clusive on  all  the  parties,"  indicates  an  effort  to  deprive  the 
parties  interested  of  their  right  to  appeal. 

VI.  The  intent  to  invade  the  restraint  of  the  constitution  is 
further  indicated  by  the  provision,  that  after  assessment  of  the 
damages  by  the  commissioners,  and  their  payment  or  tender  even 
notwithstanding,  and  in  case  of  such  appeal  as  the  act  does  au- 
thorize, ''such  appeal  shall  not  affect  the  possession,  by  such 
company,  of  the  lands  appraised ;  and  when  the  same  is  made 
by  others  than  the  company,  it  shall  not  be  heard,  except  on  a 
stipulation  of  the  party  appealing  not  to  disturb  such  posses- 
sion."   {Last  clause  of  §  7.) 

YII.  The  act  is  also  unconstitutional  and  void,  because  it 
allows  the  company  to  acquire  title  to  the  lands  themselves. 
This  was  more  than  was  necessary  for  the  exercise  of  the  right  to 
flow  them,  and  the  legislature  have  no  right  to  take  either 
any  more  land,  or  any  greater  estate  or  interest  in  land,  than 
is  requisite  for  the  use  intended.  {Cases  above  cited,  par- 
ticularly  the  Matter  of  Albany  street,  11  Wend.  149;  Em- 
bury V.  Cmner,  2  Sand.  S,  C.  R.  98;  19  Wend.  659.) 

YIII.  The  court,  in  this  proceeding,  acts  judicially  as  a 
court,  and  not  ministerially,  by  virtue  of  the  special  authority 
conferred  by  the  act.  The  proper  time  and  place  to  object 
to  the  constitutionality  of  the  act  was,  therefore,  on  the  pre- 
senting of  the  petition,  as  the  proceedings  could  not  be 
reviewed  by  certiorari,  and  the  only  mode  of  review  is  by 
appeal  from  the  order.  {In  the  matter  of  Walker  street,  Court 
of  Appeals.  See  Striker  v.  Kelly,  2  Denio,  828 ;  Laws  of 
1864,  p.  692.) 

IX.  The  order  of  the  supreme  court  appealed  firom  is  there- 
fore erroneous,  and  should  be  reversed,  with  costs. 

/.  M.  Van  Cott  and  D.  F.  Gedney,  for  the  respondents. 
L  By  the  constitution  of  the  state  of  New  York,  private  prop- 
erty may  be  taken  for  public  use,  by  paying  a  just  compensa- 
tion.   {Const  art.  1,  i  6.)    The  legislature  may,  therefore, 
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pass  laws  authorizing  the  taking  of  private  property  in  all 
cases  prescribed  by  the  constitution. 

II.  The  act  of  the  legislature  under  which  the  respondents 
seek  to  acquire  a  right  to  overflow  the  appellants'  lands,  does 
not.  in  form,  violate  any  provision  of  the  constitution;  and 
if  this  right  was  sought  to  be  acquired  for  public  use,  the  act 
is  constitutional.  {Laws  of  N.  Y.  1866,  ch.  296.  18  Peier^ 
Rep.  519,  684.) 

III.  The  right  sought  to  be  acquired  under  the  act,  was 
for  public  use,  because,  (1st.)  The  legislature,  the  sovereign 
power,  recognizes  the  existence  of  the  Morris  Canal  and  Bank- 
ing Company  as  a  corporation  of  the  state  of  New  Jersey,  for 
whose  benefit,  as  a  corporation,  the  right  was  to  be  acquired. 
(Sec,  1  of  the  act)  (2d.)  The  legislature  has  declared,  that 
any  real  estate,  or  rights  therein  acquired  in  pursuance  of  the 
act,  shall  be  deemed  to  be  acquired  for  public  use.  {Sec.  7  of 
the  act.)  (8d.)  The  right  was  not  sought  to  be  acquired  by  in- 
dividuals for  private  use,  but  by  a  corporation,  duly  recognised 
by  the  sovereign  power  of  the  state,  as  necessary  to  the  opera- 
tion of  a  canal  of  manifest  public  utility. 

lY.  The  degree  of  benefit  to  the  public  is  not  a  material 
question.  The  benefit  may  be  indirect  as  well  as  direct  The 
purpose  of  acquiring  the  right  mentioned  in  the  petition  was 
public ;  and  if  the  purpose  be  public,  the  court  cannot  inquire 
into  the  expediency  or  propriety  of  the  use.  {Harris  v.  Thomp- 
son^ 9  Barb.  360.  2  Kenfs  Com.  340  and  note.  Beekman 
V.  Saratoga  R.  R.  Co.,  3  Paige,  73.  5  id.  169, 160.  Laws 
0/1849,  p.  647.) 

y.  The  right  oC  eminent  domain  implies  the  right  in  the 
sovereign  power  to  determine  the  time  and  occasion,  and  as 
to  what  particular  property  it  may  be  exercised.  {Hey^oard 
V.  Mayor  of  New  York,  3  Selden,  326.) 

YI.  The  court  will  not  declare  an  act  of  the  legislature  un- 
constitutional, unless  a  case  be  presented  in  which  there  is  no 
reasonable  doubt.    {Ex  parte  McCollum,  1  Cowen,  560.) 
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By  the  Courts  S.  B.  Strong,  P.  J.  The  plaintiffs  are 
authorized  by  the  statutes  of  the  state  of  New  Jersey  to  con- 
struct their  canal  to  the  Jine  of  this  state  bounding  the  county 
of  Orange.  They  found  it  necessary,  or  at  any  rate  convenient, 
for  their  operations,  to  construct  a  dam  across  the  outlet  of 
Long  pond  or  Greenwood  lake,  which  created  a  reservoir  ex- 
tending into,  and  crossing  some  of  the  lands  of,  that  county. 
The  legislature  of  this  state,  by  an  act  passed  on  the  11th  of 
April,  1855,  (cA.  296,)  authorized  this  court  to  appoint  commis- 
sioners to  ascertain  and  determine  the  compensation  which 
ought  justly  to  be  made  to  the  owners  of  the  lands,  for  the 
taking  of  their  real  estate,  in  case  the  same  should  be  taken, 
or  for  the  injury  which  might  have  been  or  should  be  occasion- 
ed thereto  by  such  reservoir,  and  provided  that  in  the  action 
and  determination  of  the  commissioners  and  the  payment,  ten- 
der or  deposit  of  the  compensation  awarded  by  them,  the  said 
company  should  be  vested  with  the  title  to  the  real  estate 
taken,  and  all  persons  made  parties  to  the  proceedings  should 
be  divested  and  barred  of  all  right  in  the  lands  taken,  during 
the  corporate  existence  of  the  company,  and  from  all  claim  or 
demand  on  account  of  injury  or  damage  to  the  real  estate  in- 
juriously affected.  Some  of  the  lands  to  be  taken  or  injurious- 
ly affected  by  establishing  or  continuing  the  reservoir,  belong 
to  the  defendants.  The  company  allege  that  they  have  offered 
to  pay  to  these  owners  a  reasonable  compensation  for  their  land, 
and  damages,  which  such  owners  have  refused  to  accept,  and 
therefore  the  company  have  applied  to  this  court  for  the 
appointment  of  commissioners  to  ascertain  and  determine  the 
compensation  to  be  made  to  the  defendants  for  their  lands  and 
damages.  This  court,  at  special  term,  made  an  order  for  the 
appointment  of  such  commissioners ;  from  which  the  defend- 
ants have  appealed.  And  they  now  contend  that  the  order 
should  be  vacated  and  annulled,  on  the  assumption  that  the  act 
of  our  legislature  is  unconstitutional  and  void. 

It  is  contended  that  our  legislature  cannot  authorize  a  foreign 
corporation,  located  in  another  state,  and  subject  to  no  power 
of  visitation  or  control  on  the  part  of.  our  functionaries,  to 
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take  the  lands  in  this  state  belonging  to  its  citizens.  There 
is  certainly  nothing  in  our  constitution  thus  restricting  the 
power  of  exercising  the  right  of  eminent  domain.  The  objec- 
tion must  be  urged  on  the  allegation  of  incompatibility.  But 
incompatibility  with  what?  Certainly  not  with  our  ordinary 
practice.  We  have  recognized  the  existence  of  foreign  corpo- 
rations in  various  ways,  and  granted  Jto  them  many  privileges, 
in  this  state.  We  have  laws  to  prevent  the  forgery  of  the  bills 
of  foreign  banks.  We  authorize  foreign  insurance  companies 
to  transact  business  in  this  state.  Foreign  corporations  may 
institute,  maintain  and  defend  suits,  in  our  state  courts,  and 
they  do  so.  And  we  have  authorized  a  rail  road  company  of 
another  state — the  New  Tork  and  New  Haven  Rail  Road 
Company — to  extend  their  road  into  this  state,  and  to  acquire 
(compulsorily  if  need  be)  the  title  to,  or  the  right  to  use,  the 
lands  of  our  citizens  in  the  county  of  Westchester.  So  far  as 
I  have  heard,  none  of  the  acts  conferring  such  privileges,  pow- 
ers and  rights  have  been  deemed  incompatible  with  our  institu- 
tions, or  the  rights  of  our  citizens,  and  therefore  void.  It 
might  have  been  well,  in  the  present  instance,  to  have  imposed 
some  conditions  which  would  have  enabled  our  state  legislature 
to  control  (of  course  indirectly)  the  general  operations  of  the 
company,  so  as  effectually  to  protect  the  interests  of  the 
people  of  this  state.  That  was  not  done,  probably  from  con- 
fidence in  the  good  intentions  of  the  directors,  and  a  con- 
sciousness that  it  would  be  for  their  advantage  to  promote  the 
welfare  of  all  whose  interests  or  necessities  might  prompt  them« 
to  use  the  canal.  We  have  not,  of  course,  parted  with  the  right 
to  legislate  as  to  the  use  of  that  part  of  the  property  of  the 
company  which  shall  be  within  our  own  borders.  That,  the  legis- 
lature has  not  yielded,  and  could  not,  without  despotism,  yield  to 
another  state.  In  legislating  as  to  the  right  to  take  private 
property  for  public  purposes,  it  would  not  vitiate  the  law  even  if 
it  should  be  remiss  in  providing  fully  for  the  interests  of  the 
people.  If  such  considerations  should  be  allowed  to  defeat  our 
statutes,  I  am  apprehensive  that  many  of  them  would  fail. 
It  is  objected  that  the  operations  of  a  corporation  in  another 
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Btote,  and  oondooted  principally  by  inhabitants  of  that  state, 
cannot  be  promotiye  of  public  good  to  our  citizens,  so  as  to 
aathorise  the  assamption  of  their  lands.  Bat  vhy  not  ?  A 
canal  generally  improves  a  country  through  its  whole  extent — 
quite  as  much  at  its  terminus,  though  more  remote  from  a 
market,  as  at  any  other  point.  We  can  easily  see  that  it  may 
benefit  our  people  near^  the  state  line  where  it  terminates. 
That  is  enough  to  feed  the  power,  and  to  show  that  it  has  not 
been  exercised  under  an  illusory  pretense.  Whether  our  pub- 
lic will  be  essentially  benefited  was  for  our  legislature  to 
judge.  The  constitution  confides  the  right  to  judge  in  that 
matter  to  that  department,  and  not  to  the  judiciary.  In  the  case 
of  Heyward  v.  The  Mayor  of  New  Yorkj  (8  Seld.  325,) 
Welles,  J.  in  giving  the  opinion  of  the  court,  says,  '^  Does  it" 
(the  right  of  emment  domain  )  '^  imply  the  right  in  the  sove- 
reign power  to  determine  the  time  and  occasion,  and  as  to 
what  particular  property,  it  may  be  exercised  1  Most  clearly 
it  does,  from  the  very  essence  and  nature  of  the  right  To  de- 
ny it  would  be  to  abrogate  and  destroy  it" 

As  to  the  extent  of  the  interest  in  the  lands  to  be  acquired 
by  the  company,  that  was  exclusively  for  the  consideration  of 
the  legislature.  The  right  to  take  property  to  any  extent, 
whether  the  full  or  entire  title,  or  only  an  easement,  is  implied 
in  the  constitutional  provision. 

It  wafi  made  a  question,  on  the  argument,  whether  the  term 
^'  property"  in  the  constitutional  provision,  includes  a  right  of 
action  for  injuries  to  land  proposed  to  be  taken,  so  that  it  could 
be  included  in  the  assessment  of  the  commissioners  without  a 
violation  of  the  right  to  a  trial  by  a  jury.  I  am  inclined  to 
think  that  in  this  case  the  trespasses  upon  the  land  are  so  di- 
rectly connected  with  the  main  subject  and  with  the  now  sanc- 
tioned act  of  taking  it,  that  they  may  be  included.  It  is  a 
dose  question,  I  admit  But  it  cannot  affect  the  main  question, 
«s  to  the  right  to  acquire  the  land.  That  cannot  be  obtained, 
4mdeiC  the  act  in  question,  without  a  full  compensation  to  the 
owners,  for  their  present  loss.  And  if  they  are  also  to  receive 
ft  compensation  for  antecedent  injuries  without  depriving  thm 
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of  their  right  of  action,  (by  reason  of  an  excess  in  the  exerdse 
of  a  constitutional  power,)  they  cannot  be  injured. 

I  think  that  none  of  the  objections  are  well  takeiii  and  that 
the  order  should  be  affirmed,  with  ^10  costs. 

[Orange  Oeneral  Term,  July  14,  1867.    S,  B.  Strong,  Birdityt  and 
EwuU,  Jostioes.] 


Wolfe,  executor  of  Yache,  vs.  Howes  and  others. 

[This  case  is  reported,  ante,  p.  174.  The  following  opinion  of  Jostioe  Bacoot 
was  not  received  in  time  to  be  embraced  in  the  report  of  tho  case  thei&  It  is 
thought  worthy  of  preservation,  and  is  therefore  inserted  hero.] 

Bacon,  J.  That  the  contract  of  Yache,  the  plaintiff's  iiH 
testate,  was  one  for  his  personal  services,  is  I  think  quite  eleari 
both  from  the  language  of  the  contract  itself,  and  from  a  con- 
sideration of  all  the  surrounding  circumstances.  The  referee 
was  right  in  his  conclusion  on  this  point,  and  the  case  then 
presents  the  naked  question  whether,  when  a  party  contracts  for 
services  to  be  .rendered  for  a  year,  for  a  given  compensation  per 
month,  and  after  having  entered  upon  the  discharge  of  the  duty 
imposed  by  the  contract,  and  fulfilled  in  part,  he  is  unable  to 
complete  the  service  and  fulfill  the  contract  by  his  supervening 
illness  and  subsequent  death,  compensation  can  be  recovered 
under  a  quantum  meruit  for  the  work  actually  performed. 

It  is  said  by  the  court  in  Oakley  v.  Morton^  (1  Kern,  25,) 
that  an  express  covenant  to  do  a  specific  act  is  not  discharged, 
although  its  performance  is  prevented  by  inevitable  necessity. 
The  case  did  not  call  for  so  strong  a  ruling,  because  the  plain- 
tiff might  have  fulfilled  his  covenant  by  supplying  what  he  had 
contracted  to  do.  But  where  there  is  a  personal  service  to 
be  rendered,  and  it  is  prevented  by  the  contractor's  sickness  and 
death,  then  the  act  of  God  supervenes  and  the  covenant  is  dis- 
charged, and  compensation  can  be  recovered  for  the  servieo 
actually  rendered.    In  such  case,  I  should  say  with  Beanetti  J. 
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in  Fenton  v.  Clark^  (11  Verm.  Rep.  657.)  "  Common  jnstice 
requires  this,  and  I  should  he  sorry  to  find  that  it  was  not  tol- 
erated hy  the  principles  of  the  common  law."  A  recovery  was 
accordingly  allowed  in  that  case ;  and  to  the  same  effect  is  the 
case  of  FuUer  v.  Brown,  (11  Mete.  440.) 

The  doctrine  that  one  cannot  recover  where  he  leaves  another's 
service  before  the  expiration  of  the  stipulated  term,  applies  to 
a  voluntary  departure,  and  not  to  an  abandonment  of  the  service 
by  reason  of  sickness  and  inability  to  continue  therein.  It  is 
conceded  by  Nelson.  J.  in  Beebe  v.  Johnson^  (19  Wend.  502,) 
that  strict  performance  is  excused  if  it  appear  that  the  thing 
to  be  done  cannot  by  any  means  be  accomplished  ;  and  that  is 
precisely  this  case. 

In  Fahy  v.  North,  (19  Barb.  841,)  the  same  doctrine  is  de- 
clared by  the  court,  and  applied  to  the  case  where  performance 
of  a  contract  of  service  for  ono  year  was  prevented  by  the  sick- 
ness of  the  party  who  contracted  to  perform  the  labor,  and  the 
plaintiff  recovered  for  what  he  had  done,  on  a  quantum  meruit. 
This  is  in  accordance  with  justice  and  common  sense,  and  com- 
mon honesty ;  and  where  these  are  conjoined,  they  ought  to  be, 
and  I  think  they  are,  law. 

The  judgment  should  be  affirmed. 


INDEX. 


ACCOUNT. 

1.  Where  T.  A  Co.  rendered  to  L.  ds 
Co.  an  account  of  their  mutual  deal- 
ings, which  contained  a  charge  against 
the  latter  of  $880,48,  and  showed  a 
balance  of  85623.41  due  them,  and 
L.  A  Co.  soon  afterwards  drew  a  draft 
on  T.  &  Co.  fbr  an  amount  corres- 
ponding with  that  balance,  which  was 
paid,  and  they  suffered  several  months 
to  okpse  bdbre  bringing  a  suit  to 
recover  the  item  of  $880.48  as  im- 

Oerly  charged  to  them;  it  was 
,  that  when  L.  &>  Co.  drew  for  the 
balance  of  the  account  as  sent  to 
them  they  agreed  to  the  correctness  of 
the  charges  made  in  the  account; 
and  that  from  that  time  the  transac- 
tion was  closed,  and  they  could  only 
open  it  by  proof  of  fraud  or  mistake. 
Lockwood  T.  JTiorne,  891 

2.  Held  dUo,  that  the  ftct  that  after- 
wards L.  6l  Co.  preferred  a  claim 
against  T.  &,  Co.  for  the  amount  of 
the  disputed  charge,  CQuld  not  avail 
the  former  firm.  And  that  the  &ct 
that  T.  &  Co.  were  willing  to  nego- 
tiate with  L.  &  Co.  for  a  settlement 
of  the  matter  in  controvesy ;  or  that 
in  their  dealings  with  others  T.  & 
Co.  had  been  willing  to  treat  other 
accounts,  similarly  situated,  as  open 
and  unsettled,  could  not  change  the 
rights  of  the  parties.  %b 


ACTION. 

1.  As  a  general  mle^  a  defendant  who 
has  an  equitable  defense  to  an  action, 
being  now  authorized  to  sii  it  up  by 
■Bswer,  ii  bound  to  do  so,  and  he 


will  not  be  permitted  to  bring  a  sep- 
arate action  merely  for  the  purpose 
of  restraining  the  prosecution  of  an- 
other action  pending  in  the  same 
court.     WinfikdY.  Bacon,  150 

2.  Since  the  decision  of  the  court  of 
appeals,  in  McKee  v.  Judd,  (2  Kern, 
622,)  all  demands  arising  fW>m  ii\ju- 
ries  to  property  are  assignable,  end 
when  assigned,  the  action  is  properly 
brought  in  the  name  of  the  assignee. 
Foy  V.  7^  Troy  and  Boston  RaU 
Road  Company  t  882 

8.  Where  a  submission  to  arbitration 
provided  that  a  Judgment  might  be 
rendered  in  the  county  court,  upon 
the  award  made  in  pursuance  of  such 
submission ;  Held,  that  the  party  m 
whose  favor  the  award  was  miade 
might  bring  an  action  thereon,  with- 
out entering  any  Judgment  in  the 
county  court  or  waiting  for  a  term 
of  such  court  to  be  held.  Bwmsido 
Y,  Whitney,  632 

See  Bills  of  Excbakob,  dtc.  18, 14. 
Wabrantt,  1,  2. 


ADMISSIONS  AND  DECLAEA- 
TIONS. 

iSWPbikcipil  and  AaufT. 


AGBESM2NT. 

L  Contraeti  are  to  be  held  to  mean 
what  the  law  of  the  place  where 
thej  are  made  holds  them  to  mean. 
For  ascertaining  the  tenor,  the  In- 
terpretation, and  the  nature  of  a 
contract,  the  Ux  loai  coidraaiuM  gor- 
ems;  for  deckUog  what  nualy  la 
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applicable  to  the  eontract  so  inter- 
preted, the  lex  fori  govems.  Hodges 
V.  ShuLer^  68 

2.  The  defendants,  a  mannfactnring 
corporation,  having  a  store  of  goods, 
agreed  with  the  plaintiff  to  sell  the 
same  to  him  fbr  a  specified  sum,  a 
part  of  which  was  to  be  paid  in  cash, 
and  the  remainder  in  six,  nine  and 
twelve  mouths,  with  interest.  It  was 
also  agreed  that  if  the  trustees  of  the 
defendants,  then  in  office,  should, 
within  a  specified  time,  cease  to  have 
the  management  of  the  affairs  of  the 
defendants,  and,  by  reason  thereof, 
the  general  trade  of  the  hands  in  the 
employ  of  the  company  should  be 
diverted  from  the  plaintiff's  store, 
and  the  plaintiff  should  sustain  dam- 
age thereby,  the  defendants  should 
pay  him  the  sum  of  $800,  or  dis- 
count that  amount  from  any  sum 
the  plaintiff  might  owe  the  defend- 
ants. At  ihe  time  of  making  this 
agreement,  the  affairs  of  the  defend- 
ants were  managed  by  a  board  of 
five  trustees.  Soon  afYenvards  three 
of  the  trustees  resigned,  and  other 
persoDs  were  appointed  in  their 
places;  one  of  whom  was  a  merchant 
occupying  a  store  adjoining  that  of 
the  plaintiff,  and  who  became  the 
treasurer  of  the  defendants.  After 
(his  appointment,  much  of  the  trade 
of  the  hands  in  the  defendants'  em- 
ploy went  to  his  store.  In  an  action 
to  recover  the  $800  mentioned  in  the 
agreement,  the  plaintiff  alleged  that 
a  majority  of  the  trustees  in  office 
when  he  made  his  purchase,  had 
ceased  to  have  the  management  of 
the  affairs  of  the  company,  and  that 
by  reason  thereof  the  general  trade 
of  the  hands  in  the  employ  of  the 
company  had  been  diverted  fW>m  his 
store,  and  that  ho  had  thereby  sus- 
tained damage.  Held  that  the  agi-ee- 
ment  was  valid  and  binding;  and 
that  it  should  have  been  submitted 
to  the  jury  to  determine  whether  the 
general  trade  of  the  hands  had  been 
diverted  from  the  plaintiff's  store; 
and  if  it  had,  then  whether  such  di- 
Torsion  had  taken  place  in  conse- 
quenoo  of  the  change  in  the  board  of 
trasteea,  and  wheUier  the  plaintiff 
bad  sustained  damage  thereby.  And 
that  if  the  verdict  were  in  &vor  of 
the  plaintiff  on  all  of  these  questions, 
he  would  be  entitled  to  recover  the 
amount  claimed  as  a  deduction  flpom 
tbe  price  of  the  gooda.    DtOtagy, 


The  Ameirioam  Linen  Thread  i 
pany,  876 

See  Damages,  6. 

WOBK  AND  LaBOB. 


AMENDMENT. 

1.  In  an  action  upon  a  promissory  note 
the  answer  set  up  the  defense  of  usu- 
17.  On  the  trial  before  a  referee  the 
usury  was  proved,  but  there  was  a 
variance  between  the  proof  and  the 
answer,  as  to  the  parties  to  the  osa- 
rious  contract.  The  refbree  having 
reported  in  favor  of  the  plaintiff,  and 
a  judgment  having  been  entered  upon 
the  report ;  held  that  leave  to  amend 
the  answer,  so  as  to  make  it  conform 
to  the  ikcts  proved,  could  not  be 
granted,  except  upon  the  terms  of  the 
defendant  consenting  that  the  judg- 
ment should  stand  for  the  amount 
admitted  to  be  due  the  plaintiff,  with 
interest  and  costs.  Gasper  t.  Ad- 
ante,  287 

2.  Sections  169,  170  and  171  of  the 
code  relate  to  the  course  to  be  pnr> 
sued  at  ihe  tried  when  a  variance  is 
alleged,  and  not  to  the  mode  of  pro- 
ceeding after  judgment,  and  when  the 
defendant  can  oiSy  as  a  fiivor,  ask  for 
an  amendment.  %b 

8.  Section  178  was  intended  mainly,  if 
not  solely,  to  allow  amendments  in 
order  to  sustain  a  judgment ;  not  for 
the  purpose  of  reversing  it  tb 

4.  The  proper  place  for  deciding  upon 
the  propriety  of  an  amendment  of 
the  pleadings  is  at  the  circuit,  where 
the  parties,  and  theur  witnesses,  are 
before  the  court,  and  where  the  good 
or  ill  faith  of  the  application  can  be 
investigated.  An.  application  for 
leave  to  amend  is  addressed  to  the 
sound  discretion  of  the  judge ;  and 
his  decision  upon  it  will  not  be  revers- 
ed, on  a  motion  for  a  new  trial,  ex- 
cept in  a  clear  case.  There  must  be 
some  proof  that  the  defense  proposed 
to  be  set  up  by  the  amendment  is 
true,  and  can  be  soatained.  TVxwit 
T.  Barger,  614 


APPEAL. 

1.  If  a  mi^oinder  of  parties  is  nol  c«»- 
Jected  to  in  the  court  bekm,  the 
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Objection  cannot  be  laiwd  on  appeal. 
TiAHU  y.  Pfrey,  89 

2.  Wbere  a  party,  on  appealing  to  the 
county  coart  fh>m  the  Jadgnieot  of  a 
Justice  of  the  peace,  for  the  parpose 
of  staying  execution  of  the  judgment, 
executes  an  undertaking,  with  sure- 
ties, conditioned  that  "if  judgment 
shall  be  rendered  ajirainst"  the  appeU 
lant,  and  execution  thereon  be  re- 
turned unsatisfied  in  whole  or  in  part, 
the  obligors  will  pay  the  amount  un- 
aatisfled,  and  the  county  court  re- 
Torses  the  judgment  of  the  justice, 
and  on  appeal  to  the  supreme  court, 
that  court,  at  general  term,  reverses 
the  Judgment  of  the  county  court  and 
affirms  that  of  the  justice,  with  costs, 
the  sureties  are  liable,  not  merely  for 
the  amount  of  the  judgment  in  the 
county  court,  but  for  the  amount  re- 
covered in  the  supreme  court.  Smith 
V.  Crouaej  438 

8.  In  order  to  perfect  an  appeal  to  the 
county  court  fbom  the  decision  of  a 
justice  in  summary  proceedings  to 
recover  the  possession  of  demised 
premises,  under  the  statute,  security 
must  be  given.    Deudy.JRust,  438 

4.  Notice  of  appeal  must  he  given  in  the 
manner  provided  by  ^  354  of  the  code. 
Security  for  the  judgment  must  be 
given,  in  the  form  presci-ibed  by 
§  856  of  the  code,  which  must  be 
approved  by  some  officer  formerly 
competent  to  allow  a])iicals  to  courts 
of  common  picas.    And,  in  addition 

^  to  this,  in  case  of  an  ap]ieal  by  the 
tenant,  in  order  to  stay  the  issuing  of 
the  wan-ant  or  execution,  security 
must  also  be  given  for  the  payment 
of  all  rent  acci'uing  or  to  accrue  upon 
the  premises  8ul)sequent  to  the  appli- 
cation to  the  justice.  ib 

6.  If  security  is  not  given,  on  appeal  to 
the  county  court,  no  appeal  is  prop- 
erly taken,  and  the  proceedings  are 
not  removed  to  that  court.  Conse- 
quently the  county  court  has  no  ju- 
risdiction of  the  case,  cither  to  affirm 
or  reverse  the  judgment  of  the  jus- 
tice, and  can  render  no  valid  judg- 
ment, except  to  dismiss  the  appeal,  ib 

6.  The  judgment  of  the  county  court,  in 
such  proceedings,  is  not  capable  of 
being  reviewed  by  way  of  appeal.  .It 
is  final  m  the  sense  of  being  uliv- 
mate  and  corulusive  i  at  leaat  bo  fiu* 


as  roriew  by  the  supreme  court,  upon 
appeal,  is  concern^  BiRoaaTK,  J., 
disJBeuted.  tfr 


ARBITRATION  AND  AWARD. 

1.  The  power  of  the  supreme  court  to 
review  or  vacate  an  award  made  un- 
der a  submission  pursuant  to  the 
statute,  (2  R.  S.  541.  ^  1,)  is  limited 
to  that  confen-ed  by  the  plain  words 
of  the  statute.  The  awanl  is  final  in 
every  case  where  tbere  has  not  been 
either  misbehavior  or  mistake,  on  the 
part  of  the  arbitratora.  KMteham  v. 
Woodruff,  147 

2.  Thus  where  parties  submitted  a  con- 
troversy to  arbitration,  by  a  submis- 
sion which  provided  that'a  judgment 
of  the  supreme  court  should  be  ren- 
dered upon  the  awarri,  and  the  arbi- 
trator made  his  award  in  favor  of  the 
plaintifis,  and  judgment  was  entered 
thereon ;  and  the  defendant  made  no 
motion  to  vacate  or  modify  the  award 
for  any  of  the  causes  specified  in  the 
statute,  but  appealed  from  the  judg- 
ment ;  it  was  held  that  he  could  not 
review  the  award  upon  the  mer- 
its, by  serving  a  ca»e  which  stated 
the  testimony  befoi-e  the  arbitrator, 
and  his  decisions  thereon,  and  the 
defendant's  exceptions  thereto.  All 
the  testimony  and  the  proceedings 
had  before  the  arbitrator,  at  the  hear- 
ing, were  accordingly  struck  ouL  ib 

3.  Where  a  submission  to  arbitration 
provided  that  a  judgment  might  be 
rendered  in  the  county  court,  upon 
the  award  made  in  pursuance  of  such 
submission ;  Hddt  that  the  party  in 
whose  fiivor  the  award  was  made 
might  bring  an  action  thereon,  with- 
out entering  any  judgment  in  the 
county  court,  or  waiting  for  a  term 
of  such  court  to  be  held.  BumMe 
V.  Whitney,  682 


ASSESSMENT. 

1.  Where  land,  situated  within  the 
bounds  of  any  city  or  village,  in  which 
several  persons  are  interested,  is  or- 
dered by  the  supreme  court  to  be 
Bold,  under  and  in  pursuance  of  the 
act  of  May  26, 1841,  "  to  authorize 
the  sale  of  real  estate  in  certain  cases, 
to  pay  aaaenmenta'*  Ac,  or  under  tba 
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act  of  April  12, 1856,  *<  to  provide  (br 
the  due  appoitioomeDt  of  taxes  aod 
assessments,  and  for  the  sale  of  real 
estate  to  pay  the  same,"  one  parcel 
taxed  or  assessed  may  be  sold  by  the 
referee,  to  satisfy  a  tax  or  assessment 
on  a  different  parcel.  Powers  v. 
Barr^  142 

2.  The  power  of  sale  conferred  by  the 
statute,  in  such  cases,  is  ibr  a  special 
and  limited  purpose,  that  of  cither 
paying  the  taxes,  before  a  sale  lor 
taxes  takes  place,  or  of  redeeming 
fh)m  such  a  sale  after  it  has  been 
made,  or  both.  When  these  purposes 
have  been  subserved — when  the  tax- 
es and  assessments  have  been  paid 
and  satisfied— the  power  of  sale  is 
gone.  The  remaining  land,  there- 
&re,  cannot  be  sold,  though  it  may 
be  deemed  by  the  referee,  or  by  all 
the  parties,  to  be  more  advantageous 
to  convert  the  land  into  money  than 
to  retain  the  same  unsold.  ib 

See  Assessors. 

Insurance  Companies,  2. 
Mandamus,  1, 2. 

WlLLlAMSBURGH,  (CiTT  OP.) 


ASSESSORS. 

1.  In  detennining  the  question  as  to  the 
residence  of  a  person  owning  real 
estato  subject  to  taxation,  assessors 
act  Judicially.  And  when  acting  Ju- 
dicially, within  the  scope  of  their  au- 
thority, they  are  not  liable  to  an 
action,  although  they  err.  Broum 
T.  Smith,  419 

2.  Accordingly,  where  the  plaintiff's 
ikrm  lay  partly  in  the  county  of  Ot- 
sego and  partly  in  the  county  of  Her- 
kimer, bis  residence  being  in  the 
latter  county,  and  the  defendants,  as- 
sessors of  a  town  in  Otsego  connty, 
assessed  the  whole  of  the  farm  to  him 
in  that  county,  and  upon  a  warrant 
issued  for  the  collection  of  the  tax, 
the  pTaintifi''s  property  was  taken 
and  sold ;  it  was  heid  that  no  action 
would  lie  against  the  defendants,  for 
such  erroneous  assessment.  ib 


ASSIGNMENT. 

the  decision  of  the  court  of  ap- 
pmk,  in  AUKee  v.  JmUi,  (2  Ktm. 


622,)  an  denwuds  arisiog  ften  n^ 
ries  to  property  are  asKignaUe ;  afld 
when  assigned,'  the  action  is  properiy 
bronght  in  the  name  of  the  assigneeL 
Foy  V.  The  Troy  and  Boaim  RaU 
Road  Company,  3S2 

See  Debtor  and  Crbditob,  6  to  14. 


B 

BANKS  AND  BANKERS. 
See  EzpRBSs  Cojcpamixs. 


BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES. 

1 .  An  instrument  executed  in  the  name 
of  a  rail  road  company,  by  its  presi- 
dent and  treasurer,  by  which  such 
company,  in  four  years  from  date, 
for  value  received,  promised  to  pay, 
in  Boston,  to  A.  and  B.  or  oider, 
one  thousand  dollars,  with  interest 
thereon,  "payable  semi-aniraally, 
as  per  interest  warrants  hereto  at- 
tached, as  the  same  shall  become 
due ;  or  upon  the  surrender  of  this 
note,  together  with  the  interest  war- 
rants not  due,  to  the  treasnrer,ataDy 
time  until  within  six  months  of  its 
maturity,  he  shall  issue  to  the  bolder 
thereof  ten  shares  in  the  capital 
stock  in  said  company  in  exchange 
therefor,  in  which  case  interest  shall 
bo  paid  to  the  date  to  which  a  divi- 
dend of  profits  shall  have  been  pre- 
viously declared,"  &e. ;  was  hdd 
to  be  a  promissory  note,  negotiable, 
and  the  contract  made  by  indorsiDg 
it,  to  be  the  usual  contract  of  an  is- 
dorser  of  negotiable  paper.  Ikdg«s 
V.  Shvler,  68 

2.  Held  also,  that  by  the  law  of  the 
state  of  Massachusetts,  where  the 
note  was  executed,  and  made  pay- 
able, and  where  it  was  indorsed,  the 
indorser,  by  his  indorsement,  made 
the  same  contract  as  the  indorser  of 
a  promissory  note  makes  in  this 
state,  viz:  that  if  the  drawer  did 
not  pay  the  note  at  maturity,  he, 
the  indorser,  would  pay  it,  in  case 
the  usual  steps  were  taken  to  charge 
him.  %b 

8.  A  notice  of  protest,  which  gives  the 
date,  time  of  pftyment. 
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lAmes  of  drawer  and  payees,  and 
tba  indorsument,  of  a  promisisory 
note,  without  stating  its  numb^^r,  is 
sufficient,  althoagh  it  appears  that 
at  the  time  of  the  protest  there 
were  four  other  notes  precisely  like 
the  one  protested,  in  terms  and 
amount,  and  distinguishable  from 
that  and  from  each  other  only  by 
different  numbers  upon  each;  the 
number  of  a  promissory  note  being 
no  part  of  the  instrument.  %b 

4l  Where  an  instnmient  describes  it- 
self as  being  a  promissory  note,  and 
on  its  face  it  purports  to  be  nego- 
tialle,  by  being  payable  to  A.  and  B. 
*'  or  order,"  and  the  payees  indorse 
it  in  blank,  and  thus  pass  it  to  tbo 
holder  as  a  negotiable  promissory 
note,  they  will  be  estopped  from  de- 
nying that  it  is  sucli.  ib 

b.  Where  the  holder  of  a  note,  on  its 
arriving  at  maturity,  uses  duo  dili- 
gence to  ascertain  the  residence  of 
the  iudorser,  and  sends  notice  of 
protest  to  the  place  designated  as 
such,  be  will  bo  entitled,  as  such 
holder,  to  recover  against  the  in- 
dorser ;  although  in  fact,  owing  to 
misinformation,  the  notice  was  not 
sent  to  the  right  place.  And  a  sec- 
ond indorser,  who  subsequently 
pays  the  amount  of  the  note,  to  the 
holder,  and  thus  becomes  the  owner 
thereof,  stands  in  the  shoes  of  the 
holder,  and  is  subrogated  to  his 
rights.  And  this,  although  he  him- 
self knew  where  the  indorser  resid- 
ed, at  the  time  notice  of  protest  was 
Bent.    BecUe  v.  Parish,  243 

6.  Thus,  where  the  plaintiffs,  being  the 
holders  of  a  note,  before  it  fell  due 
indorsed  and  transferred  it  to  the 
C.  Bank,  and  T.,  the  notary  of  the 
bank,  at  the  maturity  of  the  note, 
demanded  payment  of  it,  and  the 
next  day  inquired  at  the  C.  Bank 
where  the  first  indorser  resided,  and 
was  told  that  they  did  not  know; 
and  he  then  gave  the  plaintiffs  no- 
tice of  non-payment,  and  inquired 
of  them  where  he  should  send  no- 
tice to  the  first  indorser,  and  was 
told  that  he  resided  either  at  Dun- 
kirk or  Buffalo,  and  was  requested 
by  them  to  send  notice  to  him  at 
both  of  those  places,  which  was  done 
accordingly ;  although  the  indorser 
in  fact  resided  at  C,  and  the  plain- 
tiffs knew  that  fact;  the  plaintiffs 
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subsequently  paying  the  note,  at  the 
bank,  and  becoming  the  holders 
thereof;  ii  was  held  that  they  could 
maintain  an  action  thereon,  against 
the  first  indorser.  Pkabody,  J.,  dis- 
sented. t6 


7.  A  promissory  note,  given  in  pay- 
ment of  a  subscription  to  the  capital 
stock  of  a  banking  association,  and 
discounted  by  the  bank,  for  the 
maker,  is  upon  a  good  considera- 
tion, and  may  be  enforced  by  tho 
receiver  of  the  bank  after  its  fail- 
ure, notwithstanding  that  by  an  ar- 
rangement among  the  directors,  of 
whom  the  maker  was  one,  the  in- 
strument in  question,  and  others  of 
a  similar  tenor  given  by  the  others, 
were  not  to  be  considered  as  valid 
promissory  notes,  in  the  hands  of 
any  person,  or  for  any  purpose  what- 
ever, unless  the  directors  should 
elect  to  pay  their  notes  and  take 
certificates  of  tho  stock.  Cowles  v. 
Gridley,  801 

8.  And  a  renewal  of  such  a  note,  at 
maturity,  by  the  maker,  on  the  as- 
surance of  the  cashier  that  the  in- 
terest paid  "  will  come  back  to  him 
on  the  making  of  a  dividend  to  the 
stockholders,"  amounts  to  a  deter- 
mination of  the  maker's  election  to 
take  the  stock  and  to  become  abso- 
lutely bound  for  the  amount.         ib 

9.  Where  drafts  were  drawn  by  J.  & 
M.,  the  general  agents  at  Albany,  of 
a  lino  of  tow  boats,  upon  H.,  the 
agent  of  the  line  in  New  York,  at 
the  request  and  for  the  accommoda- 
tion of  the  Canal  Bank,  and  signed 
by  J.  &  M.  as  "  Agents  of  the  Tow 
Boat  Company,"  payable  to  their 
own  order  and  indorsed  by  them  as 
agents,  and  subsequently  discounted 
by  the  plaintiff,  at  the  request  of  the 
Canal  Bank,  for  a  valuable  consid- 
eration ;  it  was  held,  in  an  action 
against  tho  tow  boat  company,  that 
the  plaintiff,  being  apprised,  by  tho 
drafts  themselves,  that  they  were 
drawn  by  agents,  took  them  at  the 
risk  of  showing,  affirmatively,  that 
the  agents  not  only  had  the  appa- 
rent authority  to  make  the  drafts, 
but  also  that  the  same  were  actually 
made  for  the  benefit  of  the  defend- 
ants, their  principals.  The  Ex- 
change Bank  v.  Monteaih,         871 
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10.  Where  Be^f  iable  peper,  obtained  | 
from  the  peiiy  executing  it  by 
means  of  fraud,  is  parted  with  to 
an  innocent  holder,  in  the  usoal 
course  of  trade,  for  a  valuable  con- 
siderition,  such  holder  will  bo  pro- 
tectcfd.  F^arringiony.ThePi'dtnk' 
fori  Bank,  554 

11.  But  the  valuable  consideration 
must  be  either  a  new  advance,  made 
at  the  time ;  or  some  prior  security 
must  bo  parted  with  ;  or  an  existing 
indebtedness  actually  discharged,  in 
order  to  complete  tho  title  of  the 
holder.  ib 

12.  Where  the  plaintiff  was  Induced, 
by  the  false  and  fraudulent  repre- 
sentations of  the  drawer  of  bills  of 
exchange,  to  indorse  the  same  for 
his  accommodation,  and  the  bills 
were  thereuix)n  delivered  to  the  cash- 
ier of  a  bank  which  then  held  protest- 
ed drafts  drawn  by  the  same  drawer 
upon  the  same  drawees ;  there  being 
no  as;reement  between  the  drawer 
and  the  ca«hier  that  the  new  drafts 
should  be  received  by  the  bank  in 
pai/meni  of  the  protested  drafts,  but 
the  same  were  procured  by  the  draw- 
er and  delivered  to  the  cashier  with 
the  intention  that  they  should  be 
held  as  additional  and  collateral  se- 
curity U>  the  protested  bills:  and  the 
new  dmds  wore  subsequently  passed 
to  the  credit  of  the  drawer,  on  the 
books  of  the  l)ank,  and  he  was  charged 
with  the  protested  bills,  and  the  latter 
wercstam|)ed  with  the  canceling  iron 
of  the  Iwuk,  but  still  remaiuod  in  its 
possession*,  it  was  held  that  the 
plaintiff's  indorsement,  having  been 
obtained  by  fi-and  and  misrepi^esenta- 
tion,  was  to  be  deemed  void  as  against 
him ;  and  that  the  bank  was  not  en- 
titled to  protection  as  a  bof%a  Jide 
holder  for  a  valuably  cooaideration 
and  without  notice.  ib 

18.  ndd  aJio,  that  the  plaintiff  might 
maintain  an  action  against  the  bank 
to  have  the  indorsements  declared 
void  in  its  hands,  to  restrain  tho  col- 
lection of  the  bills,  and  to  have  the 
indorsomenta  erased  therefh>m.       ib 

14.  Where  T.,  the  holder  of  a  note  made 
by  C,  which  he  did  not  wish  to  sue 
in  his  own  name,  at  the  suggestion 
of  his  counsel,  delivered  the  same  to 
K.,  taking  from  the  latter  his  own 
note  for  tb«  amount,  payable  at  a 


fVitnreday;  upon  an  nndentaading 
that  K.  should  prosecute  the  note  of 
C,  and  that  if  he  should  not  succeed 
in  the  collection  thereof  he  was  not 
to  pay  the  note  given  by  him  to  T., 
but  that  such  note  was  then  to  be  re- 
turned to  him ;  Held  that  K.  could 
not  maintain  an  action  upon  the  note 
of  C. ;  he  not  being  the  real  farty 
in  iniereii,  within  sec.  Ill  of  the 
code.    Killmorer.  Cv/ivr,  656 

See  CoBPoaATioN,  1,  2. 


B05A  FIDE  HOLDEB. 
See  Bills  of  Excbanob,  &C  10, 11,  IZ 

BOOKS  OF  ACCOUNT. 
See  JasTicEa*  Cocura. 


BOOKS  AND  PAPERS. 

Compelling  delivery  of, 

fiSpf  CearioRART,  8. 

Office  and  Opficbb. 

BEID6ES. 
See  CoMMUsiONfiBi  or  Hiobwati. 


CANAL& 

1.  The  statute  (Latffio/1860,  e\.  278) 
requiring  a  contractor  with  the  state 
for  the  i^erformsnce  of  work  upon 
the  canals  to  execute  a  bond  coodi- 
tioned  that  he  will  pay  all  laitfrers 
employed  by  lilm,  and  the  general 
rail  road  act,  containing  a  similar 
provision,  in  i^pect  to  lalmrers  em- 
ployed in  the  construction  of  rail 
roads,  were  designed  to  secure  the 
payment  of  the  aettud  laborers: 
those  who  do  the  work  on  canals  and 
rail  roads.  They  weiie  not  intended 
to  include  contractors  or  Jobbers,  or 
sub-contractors  of  portions  of  the 
work.    Swift  r.  Kingsley,         511 

2.  Accordingly  \<f(dt  that  a  suVcoDtiad- 
or,  in  respect  to  a  portion  of  the  work 
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contracted  (o  be  performed  by  anoth- 
er, npon  a  canal,  could  not  maintain 
an  action  upon  the  bond  giren  by  the 
contractor,  to  the  state,  in  pursuance 
of  the  statute,  to  recover  a  balance 
remaining  doe  to  him  A'om  the  con- 
tractor, ib 


CARBIEES. 

Sm  BXFEtSf  COMVANUS. 


CA8BS  OTSRBULEl). 

1.  Prosier  ▼.  Secor,  (5  Bctrb.  607,) 
overruled.    Brown  ▼.  Smithy     419 

2.  The  rent  reserved  in  the  manor 
leases  which  exist  in  this  state,  is  a 
rent  charge.  The  dictum  to  the  con- 
trary in  Van  Renssdaer  v.  Bradky^ 
(3  DeniOj  135,)  is  not  sustained  by  au- 
tiiority.  Van  Rensselaer  ▼.  Chad- 
iifick,  838 


CERTIORARI. 

1.  Under  the  provisions  of  the  revised 
atatntes  authorizing^  the  removal  of 
proceedings  bad  before  any  officer 
into  the  supreme  court  by  ceriiorari^ 
(2  R.  S.  563,  ^  69,)  tlie  court  has 
authority  to  examine  and  correct  any 
erroneous  decision  of  the  oflicer  upon 
a  question  of  law.  The  People^  ex 
rel.  RhoadeSf  v.  Humphreys,        521 

2.  A  common  law  certiorari  stays  the 
proceedings  of  the  court  to  which  it  is 
addressed.     Conover  v.  Devlin,  636 

8.  In  proccedinfjs  under  1  R.  S.  125, 
(  56,  by  a  party  succeedinsr  to  an 
office,  to  get  possession  of  books  and 
papers  appertaining  to  it,  the  issuini; 
of  the  warrants,  after  the  magistrate 
has  decided  that  the  applicant  is  en- 
titled to  them,  is  a  ministerial  and 
not  a  Judicial  act.-  <b 

4.  A  common  law  certiorari,  served  af- 
ter the  decision  and  before  issuing 
the  warrants,  suspends  the  powers  of 
the  magistrate  at  that  point.  ib 

6.  It  may  not  suspend  them  in  the  mid&t 
of  a  trial,  but  at  the  end  of  it  its  ope- 
ration Is  to  saspeud  them  at  once,  ib 


6.  If  served  at  any  time  before  execu- 
tion, or  process  in  the  nature  of  exe- 
cutiouj  is  issued,  it  stays  the  issuing. 

%b 

7.  An  order  by  the  court  allowing  the 
writ,  directing  that  it  shall  not  be 
deemed  to  operate  as  a  stay,  does  not 
alter  or  modify  the  operation  of  it  in 
that  respect;  especially  if  made  a& 
tcr  the  writ  is  allowed  and  served,  ib 

8.  Whether  a  conditional  or  partial  al- 
lowance, that  the  writ  shall  not  slay 
proceedings,  can  be  noado  in  any  case  % 
QiMsrtf  1    It  seems  not  ib 

9.  Where  application  for  the  writ  wag 
accompanied  with  an  application  for 
a  stay  of  proceedings,  wliich  was  re- 
fused ;  Held,  that  the  intention  of  the 
court,  as  shown  by  refusing  the  stay, 
did  not  change  Uie  effect  of  the  wriu  ib 

See  iNaoLTBNT  Pa btobs,  7. 


CHATTEL  MORTQAQB. 

Where  the  defendants,  who  held  a 
chattel  mortgage,  prior  in  date  to 
any  other,  upon  a  horse  owned  by 
the  plaintiff,  at  tho  request  of  the 
plaintiff  and  for  his  accommodation, 
gave  him  a  certificate  staling  that 
anch  mortgage  was  canceled,  at  tho 
same  time  talcing  A'om  tho  plaintiff 
in  exchange  therefor  a  mortgage 
upon  other  property,  for  the  amount 
secured  by  the  fii-st  mortgage ;  the 
plaintiff  concealing  fVom  the  defend- 
ants the  fact  that  the  property  em- 
braced in  the  second  mortgage  was 
already  mortgaged  to  0.,  a  third 
person,  to  its  fVill  value,  by  a  mort- 
gage not  then  filed  in  the  clerk's 
office ;  but  such  mortgage  was  after- 
wards filed,  before  the  defendants 
conld  get  their  substituted  mortgage 
on  file ;  it  was  heldXhsX the  defend- 
ants, on  (liscovering  the  existence  of 
the  mortgage  to  0.  and  that  it  had 
been  made  a  prior  lien  to  theirs, 
could  repudiate  the  cancellation  of 
the  original  mortgage,  on  the  ground 
of  its  having  been  procured  by/raud, 
and  take  tx>ssession  of  the  mort- 
gaged property,  by  virtue  of  such 
mortgage,    l/yneh  v.  Tibbi^^        51 

COMMISSIONERS  OP  HIGHWAYS. 

1.  It^  is  tho  duty  of  commissioners  of 
highways  to  repair  i^ridges,  in  all 
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cases,  when  means  are  provided  by 
law  for  that  purpose.  Smith  v. 
Wright,  170 

2.  The  commissioners,  if  they  have  the 
means,  or  have  the  power  of  being 
supplied  with  the  means,  to  repair 
the  bridges  in  their  town,  and  neg- 
lect to  use  and  exercise  the  same, 
are  liable  for  any  injury  which  may 
result  fVom  their  neglect  of  duty,  ib 

8.  Where  the  legislature  passed  an  act 
requiring  commissioners  of  high- 
ways to  build  a  bridge  over  a  creek, 
"upon  or  near  the  site"  of  the  old 
bridge  which  had  been  erected  upon, 
and  in  connection  with,  a  public 
highway  ;  the  object  of  the  legisla- 
ture being  to  have  the  bridge  re- 
constructed, so  that  travel  upon  the 
road  might  be  resumed ;  and  a  ma- 
jority of  the  commissioners,  imder 
the  authority  given  them  by  the  act, 
to  fix  the  site  of  the  new  bridge,  left 
the  highway,  and  passing  up  the 
stream  more  than  a  quarter  of  a  mile, 
away  from  any  public  highway,  as- 
sumed to  locate  the  site  of  such  new 
bridge,  at  a  point  upon  the  lands  of 
private  individuals,  and  without 
their  consent,  involving  an  addition- 
al expense  for  right  of  way ;  t^  vfcu 
held  that  the  commissioners  went 
beyond  the  power  conferred  upon 
them  by  the  legislature  *,  and  that  a 
mandamus,  directing  them  to  pro- 
ceed and  erect  the  bridge  upon  the 
site  thus  selected,  could  not  be  issu- 
ed. Wright,  J.,  dissented.  The 
People,  ex  rel.  Kipp,  v.  Finger,  341 

4.  Held,  further,  that  the  statute  au- 
thorizing the  erection  of  the  bridge, 
not  having  directed  that  the  land 
of  individuals  should  be  taken  for 
that  purpose,  and  no  intention  of  the 
kind  being  evinced,  and  no  provision 
made  for  compensation  to  land  own- 
ers, the  commissioners  had  no  au- 
thority to  take  private  property,  to 
enable  them  to  build  the  bridge,  ib 


CONSTABLE. 

1.  The  return  of  a  constable,  certifying 
the  time  and  manner  of  his  serving 
a  summons  upon  tho  defendant,  is 
presumptive  evidence  of  what  it 
states.  If  it  appears  from  that  re- 
turn that  the  process  has  been  reg- 
ularly served,  and  nothing  is  shown, 


or  offered  to  be  shown,  to  the  oio- 
trary,  the  justice  is  authorized  to 
proceed  in  the  action ;  and  his  judg- 
ment, if  otherwise  regnlar,  cannot  be 
controverted  in  the  same,  or  a  col- 
lateral suit  Wheeler  r.  The  ^ew 
York  and  Harlem  R.  R,  Co,,     414 

2.  Where  the  statute  designates  one  or 
more  officers  of  a  corporation  upon 
whom  process  against  it  may  be 
served,  the  return  of  the  constable 
is,  in  like  manner,  evidence  as  to  the 
official  character  of  the  person  serv- 
ed with  such  process,  and  of  the 
facts  which  justify  such  service. 
BiRDSETE,  J.,  dissented.  ib 

Z.  But  where  the  defendant  appears  in 
season,  he  may,  notwithstanding  the 
constable's  return,  raise  and  avail 
himself  of  the  objection  that  the 
summons  was  not  served  in  such  a 
manner  as  to  confer  jurisdiction 
upon  the  justice.  «& 

4-  Accordingly,  where,  in  an  action 
against  a  rail  road  company,  the 
constable  returned  upon  the  sum- 
mons that  he  had  served  the  same 
personally  on  A.  B.,  fVeight  agent  of 
the  defendants,  at  &c.,  no  person 
having  been  designated  by  them  up- 
on whom  process  might  be  served  ia 
the  said  county,  according  to  the 
statute,  and  that  no  officer  of  the 
company  resided  within  the  said 
county,  upon  whom  process  could  be 
served ;  it  was  held  that  the  defend- 
ants should  have  been  permitted  to 
show  that  the  service  upon  the 
freight  agent  was  unauthorized  by 
the  statute,  inasmuch  as  there  was 
a  resident  director  in  the  county.  \h 

5.  Where  a  constable,  to  whom  a  sum- 
mons had  been  delivered  by  a  justice 
of  the  peace,  for  service,  brought  it 
to  the  justice,  and  stated  to  him 
that  he  had  personally  srrved  it  on 
the  defendant,  and  requested  the 
justice  to  write  his  return  thereon ; 
and  the  ju.stice  thereupon  took  tho 
summons  and  wrote  this  return  upon 
it,  in  the  presence  of  the  constable : 
"  Returned  personally  served,  No- 
vember 14,  1866,  by  W.  B.  Const, 
fees  75  cts."  no  name  being:  signed 
thereto ;  it  was  held  that  this  return 
was  not  sufficient  to  give  the  justice 
jurisdiction,  and  that  a  judgment 
founded  thereon  was  void,  and  fur- 
nished no  justification  for  the  arrest 
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And  imprisonment  of  the  defendant, 
by  virtue  of  an  execution  issued 
upon  iL  Gray,  J.,  dissented.  Bctio 
V.  Finder t  423 


CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature,  authoriz- 
ing the  towns  in  the  counties  throug:h 
which  the  Albany  and  Susquehanna 
rail  road  is  located,  and  in  progress 
of  construction,  to  borrow  money, 
and  subscribe  for,  and  purchase,  the 
stock  of  the  company,  with  the  view 
of  aiding  in  the  completion  of  the 
work ,  is  not  repngnaut  to  any  express 
provisions  of  the  constitution ;  nor 
is  a  prohibition  upon  the  power  ex- 
erted by  the  legislature  to  be  neces- 
sarily implied  from  the  provisions 
of  that  instrument.  Grant  v.  Cour- 
ier, 232 

2.  The  power  exercised  was  within  the 
general  grant  of  legislative  authori- 
ty, and  the  act  is  a  valid  and  bind- 
ing law.  %b 

8.  The  act  does  not  deprive  any  citizen 
of  his  property,  nor  take  private 
property  for  public  use,  within  the 
meaning  of  the  constitution.  ib 

4.  The  meaning  of  the  word  deprived, 
as  used  in  ^  6  of  art.  1,  of  the  con- 
stitution, is  the  same  as  the  word 
taken,  in  the  same  section ;  and 
when  property  is  not  seized  and  di- 
rectly appropriated  to  public  use, 
though  it  be  subjected,  in  the  hands 
of  the  owner,  to  greater  burdens 
than  before,  it  is  not  taken  contrary 
to  ^  6.  ib 

6.  The  act  of  March  18, 1854,  author- 
izing the  loan  of  the  credit  of  the  city 
of  Albany  to  the  Northern  Rail  Road 
Company,  was  an  exercise  of  the  le- 
gitimate power  of  legislation.  Ben- 
son V.  The  Mayor  <f^.  of  Albany,  248 

6.  The  exercise  of  this  power  was  not 
**  adverse  to  the  spirit"  of  the  con- 
stitution, so  as  to  authorize  the  ju- 
dicial tribunals  to  declare  the  act 
void.  ib 

7.  There  is  no  prohibition  in  the  con- 
stitution against  the  exercise  of 
such  a  power  by  the  legislature,   ib 


municipal  corporations  to  loan  their 
credit  is  not  to  be  found  in  appeals 
to  the  judicial  tribunals,  but  must 
be  sought  through  other  channels,  ib 

9.  Works  of  internal  improvement  may 
be  constructed  by  general  taxation, 
and  in  case  of  local  works,  by  local 
taxation;  or  the  state  may  aid  in 
their  construction  by  becoming  a 
stockholder  in  private  corporations ; 
or  authorize  municipal  corporations 
to  become  such  stockholders  fbr  that 
purpose.  Clarke  v.  T%«  City  of 
Rochester,  446 

10.  Rail  roads  are  public  works,  and 
may  be  constructed  by  the  state,  or 
by  corporations ;  and  lands  taken  for 
their  use  are  taken  for  the  puhlio 
use,  and  may  be  so  taken,  on  pay- 
ment of  a  just  compensation.         ib 

See  Legislature. 

RocHRSTRR,  (City  of.) 

SURROOATE,  6. 


CORPORATION. 

..  Where  a  promissory  note,  purport- 
ing to  be  the  note  of  a  manufactur- 
ing corporation  incorporated  under 
the  act  of  March,  1811,  was  signed 
by  a  clerk,  in  the  name  of  the  gen- 
eral agent  of  the  corporation,  as 
agent,  by  his  direction,  and  it  wan 
shown  that  the  note  was  in  the 
form  which  had  been  customarily 
used  and  approved  by  the  company 
in  other  similar  cases,  and  which 
had  always  been  recognized  by  them, 
and  the  money  for  which  it  was 
given  was  used  by  the  company  in  its 
business ;  Held,  that  this  was  suffi- 
cient proof  of  the  execution  of  tho 
note  by  the  company  to  go  to  the 
jury ;  and  to  warrant  the  jury  in 
finding  that  the  company  bad  adopt- 
ed, by  usage,  the  signature  of  their 
agent  as  their  own,  and  intended  to 
be  bound  by  it.    Mead  v.  Keeler,  20 

I.  A  company  incorporated  under  tho 
act  of  1811,  has  power  to  borrow 
money  to  bo  used  in  its  legitimate 
business,  and  to  bind  itself  in  its 
corporate  rapacity,  by  a  written  ob- 
ligation for  its  payment.  ib 


8.  The  remedy  for  the  evils,  if  any,    S.  Aft^r  a  mannfactnring  corporation 
which  grow  oat  of  grants  of  power  to  |     has  been  recognized  by  the  court  at 
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a  duly  eoostitnted  eorporaUon,  un- 
der the  act,  and  has  claimed  to  be 
and  has  acted  as  such  for  oyer 
twenty  years,  and  an  individual  has 
recognized  its  corporate  existence 
by  becoming  the  owner  of  a  portion 
of  its  stock  and  continuing  to  bold 
it  until  the  dissolution  of  the  com- 
pany, he  will  not  be  permitted, 
when  sought  to  be  made  liable  for 
a  debt  of  the  company,  to  allege 
that  the  corporation  has  never  been 
legally  incorporated  t^ 

4.  Whatever  a  corporation  would  be 
obliged  to  prove,  in  an  action  brought 
by  it,  upon  the  issue  of  nul  tiel  eor- 
parcUion,  may  be  controverted  in  an 
action  brought  against  the  corpora- 
tion for  relief  based  upon  the  cor- 
responding allegation  that  no  such 
corporation  ever  existed.  Beyond 
this,  the  party  contesting  the  corpo- 
rate existence  of  the  company  can- 
not go.    Jones  V.  Dana,  895 

6.  All  that  a  corporation  is  called  upon 
to  prove,  to  establish  its  existence, 
in  a  litigation  with  individuals  deal- 
in:;  with  it,  is  ita  charter,  and  user 
under  it.  ib 

6.  If  a  company  has  in  form  a  char- 
ter authorizing  it  to  act  as  a  body 
corporate,  and  is  in  fact  in  the  ex- 
ercise of  corporate  powers  at  the 
time  of  taking  a  promissory  note 
from  an  individual,  it  is,  as  to  him 
and  all  third  persons,  a  corporation 
ife  factOf  and  the  validity  of  its  cor- 
porate existence  can  only  be  tested 
by  proceedings  in  behalf  of  the 
people.  ib 


COSTS. 

In  proceedings  under  the  act  of  May 
26,  1841,  ''to  authorize  the  sale  of 
real  estate  in  certain  cases,  to  pay 
assessments,"  or  under  the  act  of 
April  12, 1855,  '*  to  provide  for  the 
due  apportionment  of  taxes  and  as- 
sessments and  for  the  sale  of  real 
estate  to  pay  the  same,"  no  extra 
allowance  for  costs  can  be  made. 
Powers  V.  Barr,  142 


COUNTY  JUDGE. 

1.  The  revised  statu t<»R  (2  /?.  5. 148, 
149|  ^i  1|  2)  do  dot  confer  upon 


county  Judges  any  authority  to  en- 
tertain proceedings  by  habeas  eor^ 
pus,  in  behalf  of  a  wife,  living  in  a 
state  of  separation  from  her  hus- 
band, respecting  the  custody  of 
a  minor  child.  The  supreme  court 
alone--not  a  Justice  of  that  court 
nor  a  county  judge — is  invested 
with  the  power  given  by  those  sec- 
tions. The  People  ez  reL  Rkoades 
V.  Humphreys,  621 

L  Nor  does  the  86th  section  of  2  R.  S, 
575,  which  declares  that  the  several 
provisions  contained  in  the  title  re- 
lating to  writs  of  habeas  corpus  shall 
bo  construed  to  apply,  so  far  as  they 
may  be  applicable,  and  except  when 
otherwise  provided,  to  every  writ 
of  habeas  corpus  authorized  to  be 
issued  by  any  statute  of  this  atate, 
extend  the  power  specially  grant- 
ed to  the  supreme  court  by  2  /?.  ;S. 
148,  ^i  1}  2,  to  the  county  Judge.  «( 


COVENANT. 

1 .  A  covenant  for  the  payment  of  rent, 
whether  it  be  made  by  the  grantee 
of  lands  in  fee,  reserving  rent  to 
the  grantor,  or  by  a  lessee  for  a 
term,  belongs  to  that  class  of  cove- 
nants which  are  annexed  to,  and 
run  with,  the  land.  Van  Rensse- 
laer V.  Bonesteel,  365 

2.  The  land  itself  is  the  principal 
debtor,  and  the  covenant  to  pay 
rent  is  the  incident.  It  fbllows  the 
land  upon  which  it  is  chaigeable 
into  the  hands  of  the  assignee.     H 

3.  The  assignee  takes  the  land  with 
all  the  advantages  .to  be  derived 
from  the  covenants  of  the  grantor 
concerning  the  land,  and  be  as- 
sumes all  the  burdens  resulting  flrom 
the  covenants  of  tho  grantee.        id 


DAMAGES. 


.  In  an  action  for  the  broach  of  a  < 
tirict  to  convey  lands;  the  true  role  of 
damae:esis,the  value  of  the  land  at 
111'*  time  of  the  breach,  and  interest 
t'r  om  That  tim&  Brmekirhqg  v. 
PhcJps,  100 
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2.  In  an  action  brought  to  recover 
damages  for  injuries  done  to  the 
plaintiff's  hoasu,groundS|  fruit  trees, 
6lc.,  by  water  alleged  to  have  been 
turned  on  to  the  plaiDtiff's  land  by 
the  defendants,  in  constructing  a 
rail  road,  it  is  proper  to  charge  the 
jury  that  the  rule  of  damages  in 
that  class  of  cases,  is  the  difference 
between  the  value  of  the  plaintiff's 
premises  before  the  injury  happened, 
and  the  value  immediately  after  the 
injury,  taking  into  account  only  the 
damages  which  have  resulted  fVom 
the  defendant's  acts.  Chase  v.  TJte 
N,  York  Central  Rail  Road  Co.  273 

8.  But  it  is  erroneous  to  charge,  in 
such  an  action,  that  the  plaintiff, 
after  the  water  was  in  her  cellar, 
was  bound  to  use  ordtnari/  care  and 
diligence  to  prevent  her  house  be- 
ing injured  thereby,  and  only  ordi- 
nary care  and  diligence;  and  that 
if  the  damages  to  the  house  com- 
plained of,  or  any  part  thereof,  re- 
sulted from  a  neglect  to  use  such 
care  and  diligence,  the  defendants 
are  not  liable  for  the  damages  thus 
resulting.  %b 

4.  The  owner  of  the  house,  under  such 
circumstances,  is  bound  to  use  rea- 
sonable care,  skill  and  diligence, 
adapted  to  the  occasion,  to  save  her 
house  from  being  ii\jured  by  the 
water,  notwithstanding  it  came  upon 
ber  premises  by  the  fault  or  negli- 
gence of  the  defendants  -,  or  suffer 
the  loss  herself.  t^ 

6.  In  an  action  against  a  sheriff,  for 
neglecting  to  collect  or  return  an 
execution  against  property,  although 
the  measure  of  damages  which  the 
plaintiff  is  presumptively  entitled  to 
recover,  is  the  amount  duo  on  the 
execution,  yet  the  sheriff,  on  the 
trial,  may  prove  that  the  defendant 
bad  no  property,  or  not  sufficient 
property  out  of  which  he  could  have 
satisfied  the  execution,  by  using  the 
diligence  required  of  him ;  which 
proof  may  be  rebutted  by  the  plain- 
tiff, and  thus  the  whole  question  as  to 
what  damages  the  plaintiff  had  sus- 
tained by  the  neglect  of  dnty  com- 
plained of,  will  be  left  open,  to  be 
settled  by  the  jury.  Humphrey  v. 
JETa^Aom,  278 

6k  H.  drew  a  draft  upon  McB.  as  fol- 
lows :  "  On  demand  after  date  de- 


liver to  the  order  of  J.  A.  B.  one 

hundred  gross  of  inlaid  mosaic 
knobs,  worth  five  dollars  per  gross, 
and  charge  same  to  account  of" 
&c.  Underneath  this  order  was  the 
following  guaranty,  signed  by  H., 
the  drawer :  "  For  and  in  considera- 
tion of  one  dollar  to  me  in  hand 
paid,  receipt  whereof  is  hereby  ac- 
knowledged, I  guarantee  the  deliv- 
ery of  the  above  knobs,  as  per  order, 
to  Mr.  B.  as  per  agreement  with 
Mr.  McB."  This  order  was  accept- 
ed by  McB.  On  the  same  day,  H. 
gave  to  B.  a  receipt  in  these  words  : 
"  Received,  New  York,  April  8, 1846, 
from  A.  McB.  his  acceptance  of  a 
draft  on  demand  for  one  hundred 
gross  of  mosaic  inlaid  knobs,  which 
I  promise  to  deliver  to  J.  A.  B.  or 
his  order,  upon  his  ceasing  to  trans- 
act business  for  said  McB.  accord- 
ing to  an  agreement  bearing  even 
date  herewith,  and  upon  the  finding 
any  balance  due  the  said  B.  from 
the  said  McB.,  according  to  the  ten- 
or of  said  agreement."  In  an  ac- 
tion brought  by  the, administrator 
of  B.  against  H.,  to  recover  posses- 
sion uf  the  draft,  acceptance  and 
guaranty,  the  complainant  alleging 
a  demand  and  refusal ;  it  was  hehl^ 
1.  That  the  draft  and  guaranty  form- 
ed but  one  undertaking  on  the  part 
of  H.,  viz :  that  McB.  should  deliver 
to  B.,  on  demand,  100  gross  of  knobs 
at  $5  per  gross ;  and  that  if  McB. 
did  notdeliver  the  knobs,  or  any  part 
thereof,  H.  should  make  up  the  defi- 
ciency. 2.  That  H.'s  agreement  to 
deliver  to  B.  the  draft  and  guaranty 
on  the  cessation  of  the  business  and 
the  finding  a  balance  due  from  McB. 
to  B  did  not  in  any  degree  extend 
his  liability;  it  being  but  an  en- 
gagement on  his  part,  that  on  the 
happening  of  those  contingencies  B. 
should  bo  put  in  possession  of  the 
securities,  and  be  at  liberty  to  en- 
force any  claims  he  might  have  on 
H.  by  reason  of  them.  8.  That  H. 
having  refused  to  deliver  the  draft 
and  guaranty,  on  demand,  the  value 
thereof  to  B.  was  the  rule  of  dam- 
ages. 4.  That  upon  McB.'s  deliver- 
ing to  B.  certain  substituted  articles 
in  the  place  of  the  knobs,  and  B.'a 
acceptance  thereof,  the  engagement 
of  H.  was  complied  with,  and  there 
could  therefore  be  no  recovery 
against  him  upon  the  draft  and 
guaranty.  5.  That  consequently  B. 
bad  sustained  no  damage  by  the  re* 
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fusal  of  H.  to  deliver  to  him  the 
drafl  and  i^uaranty  on  demand. 
Bush  V.  Hibbard,  292 

7.  In  an  action  to  recover  damages  for 
an  unlawful  conversion  of  the  plain- 
tiff's property,  the  rule  of  damans 
is,  the  highest  value  of  the  property 
at  any  time  between  the  act  of  con- 
vei-sion  and  the  day  of  trial,  Roosr.- 
VELT.  J.,  dissented.  Wilsofiv.  Ma- 
theips,  295 

8.  In  such  an  action  the  plaintiff  can- 
not recover  as  special  damages  the 
costs  and  expenses  of  an  unHuccess- 
ful  suit  against  a  person  to  whom 
the  defendant  had  delivered  the 
property.  i6 

9.  In  an  action  brought  upon  a  warran- 
ty, by  an  ossigneo,  tho  measure  of 
damages  is  the  sum  which  the  as- 
signor might  have  recovered,  had  the 
action  been  brought  in  his  name. 
iSnxet  v.  Bradley ,  649 

Su  Easement. 


DEBTOR  AND  CREDITOR. 

1.  Creditors  how  assisted ,  in  equity. 

Where  a  debtor  interposes  a  fraud- 
ulent obstruction,  to  prevent  his 
creditor  from  collecting  a  judgment 
on  which  tho  creditor's  remedy  as 
against  the  specific  property  covered 
by  the  fraud  would  have  been  am- 
ple at  law,  but  for  the  fraudulent 
obstruction,  a  court  of  equity  will 
interpose  to  clear  away  that  obstruc- 
tion, so  that  he  may  pursue  bis  legal 
remedy  with  effect.  Wilson  v.  For- 
syth, 105 

2.  To  entitle  himself  to  this  relief,  the 
creditor  must  show  in  his  complaint, 
where  he  follows  his  remedy  against 
real  estate — 1.  That  there  is  such 
real  estate ;  2.  That  the  judgment 
would  have  been  a  lien  thereon,  had 
not  the  fraudulent  obstruction  been 
interposed;  3.  That  by  reason  of 
such  interposition  his  execution 
cannot  reach  it,  and  that  therefore 
his  remedy  at  law  is  not  sufficient  ib 

8.  A  complaint  alleged  that  on  tho 
80th  of  September,  1853,  F.  was  the 
owner  of  certain  real  estate;  that  on 
that  day  tho  plaintiff  commenced  an 


action  against  him  in  the  snpremo 
court,  to  recover  a  debt,  and  sued 
out  an  attachment  against  the  prop- 
erty of  F.  as  an  absconding  debtor, 
and  delivered  the  same  to  the  sher- 
iff, who  attached  the  real  estate  of 
F. ;  that  the  plaintiff  obtained  a 
judgment  in  his  action,  and  docket^ 
ed  the  same  on  the  24th  of  January^ 
1854,  and  issued  an  execution  the 
next  day,  on  which  tho  sheriff  made 
a  portion  of  the  debt  out  of  the  per- 
sonal property,  leaving  a  balance 
due  and  unpaid  upon  the  judgment ; 
and  that  F.  had  no  other  personal 
property,  from  which  such  balance 
could  be  made.  That  on  the  24th 
of  August,  1853,  F.  assigned  all  his 
property,  real  and  personal,  to  the 
defendant ;  who,  under  such  assign- 
ment, claimed  to  hold  and  possess 
the  right  to  and  over  the  real  estate ; 
and  that  such  assignment  was  fraud- 
ulent and  void,  and  was  made  with 
intent  to  hinder,  delay  or  defrand 
the  creditors  of  F.  and  particularly 
the  plaintiff.  And  the  prayer  was 
that  the  assignment  might  be  set 
aside  as  fraudulent  and  void  as 
against  the  plaintiff.  Hdd  that 
such  a  case  was  not  stated  as  was 
necessary  to  give  the  court  eqviiabU 
jurisdiction  of  the  matter ;  there  be- 
ing no  averment  that  the  plaintiff's 
remedy  at  law  was  not  ample ;  no 
claim  that  the  assignment  hindered 
or  obstructed  him  in  enforcing  his 
execution,  or  prevented  his  selling 
the  real  estate  thereon ;  and  no  aver- 
ment that  a  purchaser  on  such  a  sale 
could  not  contest  the  validity  of  the 
assignment ;  or  that  any  purchaser 
could  not  contest  it  ai  law.  ib 

4.  Held  also,  that  this  was  not  the  usu- 
al creditor's  bill,  of  the  old  practice, 
to  which  the  return  of  an  execution 
unsatisfied  was  a  condition  prece- 
dent, while  in  this  case  the  execution 
was  not  returned  at  all.  Nor  was  it 
a  suit  to  remove  a  cloud  upon  the 
title,  because  the  plaintiff  did  not 
pretend  to  have  any  title.  ih 

5.  Held  further,  that  the  plaintiff  har- 
ing  obtained  judgment  in  the  action 
in  which  the  attachment  was  issued, 
and  an  execution  having  been  issu- 
ed thereon,  and  a  balance  remain- 
ing uncollected,  the  sheriff  could 
sell  BO  much  of  the  real  estate  at* 
tached  as  was  necessary  to  satisCf 
that  balance.  ib 
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S.  Sneh  a  Judgment,  when  obtained, 
for  its  lien  on  both  the  personal  and 
real  estate  attached,  relates  back  to 
the  time  of  levying  the  attachment ; 
taking  its  priority  from  that  date,  ib 

2.  Amgnment  lydMor^for  benefit  of 
creditors. 

7.  In  determining  as  to  the  yalidity  of 
an  assignment  made  by  a  debtor, 
the  intent  of  the  assignor  is  the  ma- 
terial consideration.  Honesty  of 
purpose  in  the  assignee  is  not  the 
test.     Wilson  v.  Forsyth^  105 

8.  Nor  is  it  material  to  inquire  what 
other  acts,  besides  making  the  as- 
signment, the  assignor  has  done ;  or 
whether  those  acts  are  firaudnlent 
or  otherwise.  %b 

9.  In  each  case  the  only  pertinent  in- 
quiry is,  with  what  intent  was  the 
assignment  made.  ib 

10.  An  assignment  giving  preferences 
among  creditors,  and  not  embracing 
oZZ  the  debtor's  property,  is  not  void 
for  those  reasons.  ih 

11.  And  as  a  debtor  is  not  bound  toask 
sign  aU  his  property,  to  make  his 
assignment  valid,  so  the  assignment 
is  not  necessarily  rendered  invalid 
by  his  failing  to  deliver  all  of  his 
personal  property  to  the  assignee, 
although  the  whole  is  assigned,    ib 

12.  Although  it  is  a  general  rule  that 
to  give  fliU  effect  to  an  assignment 
of  personal  property,  delivery  of  the 
property  and  a  continued  change  of 
possession  are  requisite,  and  the  as- 
signor's continuing  in  possession  of 
the  whole  or  even  a  part  of  the  as- 
signed property  is  a  badge  of  fraud ; 
yet,  where  there  is  no  inventory  of 
the  assigned  property,  accompany- 
ing the  assignment,  the  assignor's 
retaining  some  property  that  he 
might  have  assigned,  or  that — being 
covered  by  the  general  terms  of  his 
assignment — he  might  have  deliver- 
ed under  it,  is  not  an  act  that  will 
make  the  whole  assignment  void  of 
course.  ib 

18.  To  render  an  assignment  void, 
when  not  void  on  its  face,  as  a  mat- 
ter of  law,  the  fact  of  a  fraudulent 
intent  in  making  it  must  be  found, 

*  and  found  from  evidence  that  will 

Vol.  XXIV.  86 


fkirly  support  the  finding.  It  must 
also  be  an  intent  to  commit  a  fraud 
on  creditors  by  msLhing  the  assigtir 
menty  and  not  by  some  entirely  in- 
dependent act  %b 

14.  It  is  erroneous  to  charge  the  jury 
that  if  the  assignor,  on  absconding 
after  executing  the  assignment,  car- 
ried off  a  sum  of  money  with  him, 
the  assignment  is  void,  and  that  it 
becomes  the  duty  of  the  Jury  to  find 
that  it  was  executed  with  intent  to 
hinder,  delay  and  defraud  creditors. 

ib 

16.  It  is  also  erroneous  to  charge  that  if 
the  assignor,  when  he  executed  the 
assignment,  intended  to  reserve  a 
large  sum  of  money  to  his  own  use, 
and  did  take  it  away  with  him,  after 
the  assignment  was  made,  the  case 
is  the  same  as  if  the  money  had 
been  reserved  on  the  &ce  of  the  as- 
Bignment  %b 


PEED. 
Bee  Easement,  1. 


DBLAWABE  AND  HUDSON  CANAL 
COMPANY. 

1.  The  Delaware  and  Hudson  Canal 
Company  have  the  power,  under 
their  charter;  to  enlarge  their  canaL 
Selden  v.  The  Delawire  and  Hudson 
Canal  Co.  862 

2.  But  though  they  possess  this  pow- 
er, and,  upon  maldng  compensation 
therefor,  to  take  private  property 
for  that  purpose,  they  are  liable  to 
remunerate  individuals  in  damages, 
for  any  injuries  they  may  sustain  as 
the  consequence  of  such  improve- 
ment, ib 

8.  If,  by  means  of  the  enlargement-^ 
a  lawf^l1  act  in  itself— the  lands  of 
an  individual  are  inundated,  even 
though  the  work  may  have  been 
performed  with  all  reasonable  care 
and  skill,  it  is  a  legal  injury,  for 
which  the  owner  is  entitled  to  re- 
dress, ib 

4.  The  owner  of  the  land  Ii^ured  is 
not  confined  to  the  remedy  provided 
in  the  ninth  section  of  the  oompos' 
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ny'B  charter.  If  he  chooees  to  re- 
sort to  his  common  law  remedy  by 
action,  he  may  do  so,  ^ 


DEMAND. 
£1^  Pleadino,  1,  2,  3. 


E 


EASEMENT. 

1.  Where  the  heirs  at  law  of  a  person 
dying  seised  of  a  tract  of  land,  which 
descended  to  them  as  tenants  in 
common,  cansed  the  same  to  be  sub- 
divided into  nine  lots,  and  a  map 
of  such  subdivision  to  be  made,  by 
a  surveyor,  and  partitioned  the  same 
among  themselves,  by  mutual  con- 
veyances and  releases  of  the  lots, 
to  each  other,  which  mentioned  and 
referred  to  the  said  map,  on  which 
a  road  was  laid  down  as  running 
through  the  center  of  the  tract ;  and 
subsequently  two  of  the  heirs  sold 
and  conveyed  their  respective  lots 
to  purchasers,  by  deeds  referring 
to  the  map  and  to  the  road  so  laid 
out  upon  it;  Held  that  the  map  was 
part  and  parcel  of  the  several  con- 
veyances, and    that  such  convey- 
ances were  to  be  taken  and  deemed 
as  subject  to,  and  controlled  by  it. 
That  the  road  being  laid  out,  upon 
such  map,  and  the  lots  bounded  by 
it,  each  grantee  was  entitled  to  the 
enjoyment  of  the  easement  thus  con- 
veyed, and  that  he  and  his  grantees 
could  recover  damages  for  its  ob- 
struction by  the  others,  or  by  per- 
sons claiming  under  them.  Smiles 
V.  Hastings,  44 

2.  Held  aUo,  that  this  right  of  way 
was  a  servitude  to  which  each  lot 
was  equally  subject,  and  was  of  the 
same  character  and  force  as  if  cre- 
ated by  express  grant.  And  that 
by  virtue  of  the  release  and  convey- 
ance of  a  lot  to  either  of  the  heirs, 
by  its  number,  on  the  making  of  the 
partition,  the  grantee  became  enti- 
tled, as  part  of  the  grant,  to  a  right 
of  way  over  the  road  laid  down  on 
the  map,  as  an  easement;  which, 
being  appurtenant  to  the  land,  i)ass- 
ed  to  the  grantees  of  such  heir,    ib 


3.  Held  furiher,  that  Id  case  eitber 
of  the  lots  in  the  subdivision  was 
so  situated  that  there  was  no  access 
to  it  by  any  public  road  or  any  oth- 
er means,  without  passing  over  the 
lands  of  other  persons,  a  right  of 
way  passed  to  the  grantee,  over  the 
land  of  his  grantors,  as  a  way  of  ne- 
cessity, incidental  to  the  grant,  and 
without  which  the  grant  would  be 
useless.  And  that  such  right,  be- 
ing appurtenant  to  the  land,  would 
pass  to  persons  deriving  title  from 
the  original  grantee.  %b 

4.  An  easement  acquired  by  deed  can 
never  be  lost  by  non-user.  To  be 
thus  lost,  it  must  have  been  ac- 
quired by  use.  «& 


EJECTMENT. 

The  plaintiff  in  an  action  of  ejectment 
will  not  be  estopped  from  asserting 
his  legal  title,  by  the  circnmsUnce 
that,  before  such  title  was  acquired, 
he  executed  to  the  defendant's  re- 
mote grantor  an  agreement  of  in- 
demnity against  any  damage  he 
might  sustain  by  reason  of  the 
covenants  of  warranty  in  a  deed  of 
the  premises  given  by  such  remote 
grantor,  under  which  deed  the  de- 
fendant entered  and  claimed.  T.  R. 
Strong,  J.,  dissented.  Dwighi  r. 
Peart,  ^ 


ESTOPPEL. 

See  Bills  op  Exchamoe,  *c.  4. 
Ejectmsnt. 


EVIDENCE. 

1.  When  two  letters  are  written  aimnl- 
taneously,  signed  by  the  same  indi- 
vidual, containing  the  same  words, 
and  addressed  to  the  same  penoD, 
one  being  sent  to  the  person  address- 
ed and  the  other  reUined  by  the  wri- 
ter, each  is  an  original,  and  the  one 
retained  may  be  given  in  evidenoe 
without  proving  any  notice  to  pro- 
duce the  other.  Hubbard  ▼.  Rm- 
seU,  404 

2.  Where  the  plaintiff  offers  CTidence, 
at  the  trial,  which  is  received  witli- 
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out  any  objection  on  tlie  part  of  the 
defendant  that  the  proper  founda- 
tion was  not  laid  for  it  in  tlie  alle- 
gations of  the  complaint,  the  objec- 
tion cannot  be  raised  afterwards, 
bat  will  be  oonsiderovi  as  bavins; 
been  waiyed.  ih 

8.  Where,  upon  the  Nalo  and  purchase 
of  a  horse,  a  bill  of  saJe  was  executed 
by  the  vendor,  specifying  the  price 
and  acknowlcd^in&r  its  receipt,  it  was 
held  that  the  insirument  was  to  be 
construed  as  being  a  mere  receipt 
for  the  purchase  money,  and  not  as  a 
contract,  whc»se  written  tenns  could 
not  be  varied  by  parol ;  and  that  pa- 
rol evidence  of  a  verlial  warranty 
was  therefore  admissible.  Pilkins 
▼.  Wkyland,  870 

See  Principal  and  agrnt. 


EXECUTORS  AND   ADMINISTRA- 
TOES. 

In  an  action  against  an  executor,  for 
the  recovery  of  a  legacy  which  the 
defendant  alleges  has  been  paid  by 
him,  to  a  stranger,  fur  the  benefit 
of  the  legatees,  the  stranger  need 
not  be  made  a  party  defendant. 
Gleasony,  Thayer,  82 


EXPRESS  COMPANIES. 

1.  Prima  fade,  a  person  receiving 
money  is  entitled  to  it,  and  does  nut 
become  a  debtor  to  the  person  de- 
livering It.  Some  evidence  in  ex- 
planation of  the  transaction  is  neces- 
sary to  establish  a  liability  by  the  re- 
ceipt of  the  money.  Henctt,  a  bank  in 
the  city  to  which  a  package  of  money 
is  sent  by  bankers  in  the  country,  by 
express,  being  considered  the  owner 
of  the  money,  may  authorize  the 
same  to  be  delivered  at  the  office  of 
the  express  company,  or  at  any 
other  place,  in  the  city,  to  any  per- 
son it  may  select ;  und  the  express 
company,  on  making  such  a  deliv- 
ery, will  be  discharged  of  their  obli- 
gation in  respect  to  the  delivery; 
whether  their  obligation  be  fliai  <)f 
common  carriers,  or  of  forwardcT-s 
only.     Sweet  v.  Barney^  638 

2.  The  substance  and  spirit  of  what  the 
persons  sending  the  money,  under 
such  circumstances,  exact,  and  tlie 
express  company  undertake,  in   i-c-  t 


gard  to  a  delivery,  is  that  there 
shall  be  such  a  delivery  in  the  city 
as  will  charge  the  bank  there  with 
the  receipt  of  the  money,  as  between 
it  and  the  persons  sending  it.  id 

8.  Where  a  package  of  money,  thus 
sent,  is  directed  to  a  bank  in  the  city 
of  New  York,  at  its  usual  place 
of  business,  it  is  the  duty  of  the  ex- 
piiess  company — in  the  absence  of 
any  authority  tram  the  bank  for  a 
difterent  mode  of  delivery — to  de- 
liver the  package  at  the  banking 
office,  to  the  officer  or  clerk  whoso 
business  it  is  to  receive  money  for 
the  bank.  ib 

4.  And  if  it  appears  that  it  is  the  usual 
course  of  business  of  the  express 
company  to  deliver  money  packages 
according  to  their  address,  it  will  be 
assumed  that  any  particular  package 
was  delivered  to,  and  received  by, 
the  company  in  refbi^nce  to  that 
practice,  where  there  is  no  express 
contract  in  regaiti  to  the  place  of 
delivery,  or  the  officer  or  person  to 
whom  the  delivery  shall  be  made,    ib 

5.  In  case  of  a  package  of  money  sent 
by  countiy  bankers  to  a  bank  in  the 
city  of  New  York,  directed  to  it  at  its 
place  of  business,  only  a  delivery  at 
the  office,  to  the  proper  officer  of  the 
bank,  will  bo  a  deliver}'  according 
to  the  addi-eSM  on  the  package,  or 
which  will  charge  the  bank  witli  the 
money.  ih 

6.  But  a  delivery  at  the  lianking  office, 
to  the  general  receiving  agent,  being 
for  the  benefit  of  the  bank  alone,  the 
bank  may  waive  the  same,  and  re- 
ceive the  money  at  a  different  place 
in  the  city,  and  by  a  different  agent, 
and  the  express  comfmny  be  thereby 
discharged  from  liability.  ib 

7.  The  delivery  of  the  money  by  the 
express  comjmny,  at  their  office,  to 
a  person  usually  employed  as  a  por- 
ter at  the  bank,  being  insufficient, 
unless  it  was  anthori:ied  by  the  bank, 
it  is  incnmlient  on  the  company,  for 
their  defense,  to  pmve  such  antlior- 
ity.  This  may  be  direct  and  express, 
or  implied  from  the  acts  of  the  jwr- 
ter,  such  as  receiving  inofiey  for  the 
bank,  on  other  occasions,  at  the  ex- 
press office,  sent  to  it  in  a  similar 
way  and  with  a  similar  address  as 
tii.it  in  question,  with  the  knowledge 
and  assent  of  the  bank.  i/f 
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FORCIBLE  ENTRY  AND  DE- 
TAINER. 

1.  When  prooeedingB  under  the  statute 
relative  to  forcible  entries  and  de- 
tainers are  brought  into  the  supreme 
court  on  certiorari,  it  is  within  the 
power  of  tiie  court  to  examine  them, 
and  to  quash  them,  if  found  irregu- 
lar or  insufficient.  IVie  People,  ex 
rel,  NOes,  v.  Smith,  16 

2.  To  constitute  a  forcible  entiy  and 
detainer,  it  must  be  accompanied  by 
cffcumstances  of  force,  or  terror,  in 
respect  to  the  person.  A  more  na- 
ked trespass  upon  the  premises  is  not 
sufficient  ib 

FORECLOSURE  SUIT. 
See  MoRTOAGK. 

FRAUD. 

See  Bills  of  Exchange,  dDC. 
Chattel  Mortgage. 


HUSBAND  AND  WIFE. 

1.  Where  money  belonging  to  a  marri- 
ed woman  and  which  has  never  been 
in  hei'  husband's  possession,  is  lent 
by  her,  with  his  assent,  and  a  prom- 
issory note  given  to  her  for  the 
amount,  she  may  maintain  an  action 
thereon  without  joining  her  hus- 
band as  co-plaintiff.  Smart  ▼.  Com- 
gtock,  411 

2.  Where  a  f^ale,  prior  to  her  mar- 
ri^c,  comes  into  the  possession  of 
money,  which  sho  invests,  and  after 
her  marriage  she  keeps  the  same  in 
the  form  of  a  chone  in  action,  paya- 
ble to  her,  with  the  express  consent 
of  her  husband,  it  remains  her  prop- 
erty, and  an  action  upon  the  secu- 
rity is  properly  brought  in  her  name 
alone.  ib 

8.  If  a  married  woman,  seised  of  real 
estate  which  accrued  to  her  during 
coverture,  does  not  avail  herself  of 
tho  right,  given  by  the  statute,  to 
cwivey  or  devise  the  same,  her  hus- 


band will,  upon  her  decease,  1 
tenant  by  the  curtesy  whenever  be 
would  have  been  such  tenant  prior  to 
the  act  of  April,  1848,  for  the  more 
effbctual  protection  of  the  property  of 
married  women.  Clark  ▼.  Gvrk,  681 


INFANTS. 

1.  Before  suit  can  be  brought  by  an  in- 
dividual to  recover  the  poaiesaioo  <»f 
lands  conveyed  by  him  during  his  in- 
fancy, he  must  make  an  entry  upon 
the  lands  and  execute  a  second  deed 
to  a  third  person ;  or  do  some  other  ad 
of  equal  notoriety  in  disaffinnance 
of  the  first  deed,  such  as  demanding 
possession,  or  giving  notice  of  an  in- 
tention not  to  be  bound  by  the  first 
deed.     VoorKUe  v.  Vaorhiee,       160 

2.  Under  the  present  system  of  plead* 
ing,  this  act  of  disaflirmance  must 
be  averred  in  the  complaint,  and  la 
necessary  to  be  proved.  ib 

8.  The  conveyance  of  an  infknt  will  doI 
be  ratified  by  a  bare  recognition'  of 
it,  or  a  silent  acquiescence  in  it,  foe 
any  time  less  than  the  period  of  stat- 
utory limitation.  ib 

4.  If  it  appears  fh>m  the  complaint  that 
the  plaintiff  has  suffered  20  yean 
afler  he  arrived  at  his  majority  to 
pass  by  before  bringing  suit  to  recover 
possession  of  land  conveyed  by  him 
during  infancy,  U  eeems  this  is  an  ob- 
jection to  be  taken  advantage  of  hy 
answer,  and  not  by  demurrer.         ib 

5.  Where  an  inihntconveyv  one  tract  of 
land  by  deed  to  one  person,  and  an- 
other tract  by  a  sepai-ato  deed  to  an- 
other person,  and  the  latter  has  grant- 
ed portions  of  the  land  purcha^  by 
him  to  several  purchasers,  the  infiint, 
after  becoming  of  age,  cannot  brii^r 
a  Joint  action  against  both  of  his 
grantees  and  against  the  purchasers 
fVom  one  of  such  grantees  to  recover 
possession  of  tho  premises.  ib 


INJUNCTION. 

1.  No  oourt,in  this  state,  can  rightfully 
enjoin  a  defendant  from  proceed- 
ing in  il  suit  in  another  court  of  the 
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BtetOi  hiring  equal  power  to  grant 
the  relief  Bought  by  the  complaint. 
WinjiM  T.  Bacon,  164 

5.  B.,  a  watchmaker,  haying  acquired 
a  reputation  as  such  on  account  of 
tiie  superior  character  of  his  watches, 
which  were  stamped  with  his  name, 
sold  to  8.  the  right  to  stamp  B/s 
name  on  watches  mann&ctured  J[>y  8., 
and  8.  assigned  to  the  plainti^  the 
right  to  stamp  B.'s  name  on  watches 
made  by  them.  The  defendants  had 
on  hand,  for  sale,  watches  made  by  B. 
and  stamped  with  his  name.  Hddj 
that  an  iigunction  would  not  lie  to 
restrain  them  from  sellvog  the  genu- 
ine article,  and  thus  to  protect  the 
plaintifib  in  selling  the  simulated. 
Samuel  y.  Berger,  163 

8.  The  supreme  court  will  grant  its  aid 
to  restrain,  by  injunction,  the  impo- 
sition of  any  tax  or  burthen  on  the 
tax  payers  of  a  city  contrary  to  law, 
on  a  complaint  filed  by  any  tax  payer, 
on  his  own  behalf  as  well  as  on  be- 
half of  others  similarly  interested  *, 
or  on  behalf  of  any  corporator  of  the 
city  haying  an  interest  in  the  corpo- 
rate property  thereof,  on  a  similar 
complaint,  showing  an  illegal  diver- 
sion or  application  of  thejcoiporate 
property.     Wood  y.  Draper,       187 

4.  But  the  plaintiff  in  such  a  case  must 
ayer  that  he  files  his  complaint  not 
only  on  his  own  behalf  but  on  behalf 
of  all  others  similarly  situated.  Such 
an  averment  is  essential  to  a  com- 
plete determination  of  all  the  rights 
affected  by  the  suit.  ib 

6.  An  ii^unction  will  not  bo  granted  for 
the  purpose  of  restraining  the  defend- 
ants, generally,  fh>m  exorcising  any 
of  the  fVinctions  of  an  offico,  during 
the  pendency  of  a  suit  brought  by  the 
attorney  general,  to  determine  their 
right  to  the  office,  and  until  the  de- 
cision of  the  question  as  to  the  valid- 
ity of  the  law  under  which  they  claim 
to  hold,  ns  People,  ex  rel  Wood, 
y.  Draper,  265 

See  Naw  Yoes,  (Citt  of.) 


INNKEEPIRS. 

1.  The  loss  of  the  goods  of  a  guest,  while 
at  an  inn,  is  presumptive  evidence  of 
negligence  on  the  part  of  the  inn- 


keeper. Upon  this  presumption  he 
is  prima  faeie  liable.  But  he  can 
repel  it  by  showing  that  the  loss  is 
attributable  to  the  personal  negligence 
of  the  guest  himself.  f\)wler  v.  Dor^ 
Ion,  884 

2.  Gross  negligence  need  not  be  shown. 
It  is  enough  to  exonerate  the  inn- 
keeper, if  the  guest  has,  by  his  own 
neglect  or  imprudence,  exposed  his 
goods  to  peril.  %b 

3.  In  an  action  against  an  innkeeper,  to 
recover  for  the  loss  of  money  con- 
tained in  a  valise,  the  defendant  has  a 
right  to  have  the  jury  instructed,  in 
reference  to  the  plaintiff's  conduct  at 
the  time  of  the  loss,  that  if  thoy  are 
of  opinion  that  in  concealing  the  fkct 
that  the  valise  contained  money,  and 
treating  it  as  mere  bi^^gage,  he  was 
guiliy  of  gross  negligence,  the  defend- 
ant was  exonerated  (torn  liability,    ib 


INSOLVENT  DEBX0R8. 

1.  A  compliance  with  the  provisions  of 
the  statute  relative  to  voluntary  as- 
si^ments  made  pursuant  to  the  ap- 
phcation  of  an  insolvent  and  his  cred- 
itors, is  a  condition  precedent  to  the 
discharge  of  an  insolvent  debtor  firom 
his  debts.  The  People,  ex  rd,  Stry- 
Jeer,  y.  Stryker,  649 

2i  If  it  be  apparent  fVom  the  papers 
that  the  true  cause  and  consideration 
of  the  alleged  indebtedness  of  an  in- 
solvent debtor  to  a  creditor  are  not 
set  forth  in  the  schedule  annexed  to 
his  petition,  as  the  statute  requires, 
this  is  a  matter  proper  for  the  con- 
sideration and  determination  of  the 
Judge  who  hears  the  petition.         %b 

8.  The  creditors,  having  the  notice  re-' 
quved  by  the  statute,  to  show  cause 
why  an  assignment  of  the  insolvent's 
estate  should  not  be  made,  and  he  be 
discharged  fh)m  his  debts,  should — 
if  they  neglect  to  appear  and  raise  ob- 
jections—be concluded,  In  case  the 
officer  has  the  requisite  jurisdiction  ; 
except  as  to  matters  which  the  statute 
declares  shall  avoid  the  discharge,  xb 

4.  And  the  Judge  having,  in  efifbct,  de- 
cided that  the  insolvent  has  complied 
with  the  previsions  of  the  statute, 
relative  to  his  schedule,  Ifae  question 
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as  to  any  omission  in  the  schedule  is 
no  longer  open.  ib 

6.  So  as  to  any  omission  in  the  affidavit 
of  a  creditor ;  or  the  want  of  a  cer- 
tificate that  the  assignment  has  been 
recorded  in  the  office  of  the  county 
derk.  ib 

6.  The  statute,  in  providing  expressly 
that  certain  acts  or  omissions,  or  any 
fVaud,  shall  vitiate  the  discharge, 
strongly  implies  that  the  decision  of 
the  Judge  who  hears  the  application 
shall  be  conclusive,  as  to  other  mat- 
ters, ib 

7.  H  seems  that  a  person  who  Is  not  a 
creditor  of  an  insolvent  debtor,  and 
has  no  interest  which  has  been,  or 
can  be,  affected  by  his  discharge,  has 
no  right  to  sue  out  a  certiorari  for 
the  purpose  of  having  the  discharge 
vacated.  ib 


INSURANCE  COMPANIES. 

1.  Where  the  act  incorporating  a  mutu- 
al insurance  company  declared  that 
all  persons  who  should  insure  with 
the  corporation  should  thereby  l)e- 
come  members  thereof,  during  the 
period  they  should  remain  so  insured, 
and  no  longer ;  Held,  that  the  fair 
interpretation  of  this  provision  was 
that  persons  insured  by  the  company 
should  respectively  remain  members 
of  the  corporation  during  the  time 
their  policies,  by  their  terms,  were  to 
continue ;  and  that  such  membership 
would  not  be  terminated  by  a  total 
loss  of  the  property  insured.  Smith, 
J.,  dissented.    Bangs  v.  Scidmoref 

29 

2.  It  was  accordingly  hMy  that  a  pre- 
mium note,  given  by  a  person,  on  be- 
coming a  member  of  a  corporation, 
was  liable  to  assessment,  during  the 
life  of  the  policy,  although  the  prop- 
erty insured  had  been  destroyed  by 
fire  before  the  assessment  was  made,  ii 

8.  On  the  8ih  of  November,  1855,  the 
board  of  trustees  of  the  Atlas  Mutual 
Insurance  Company  adopted  a  reso- 
lution **  that  a  subscription  in  the 
sum  of  $400,000,  in  preniinm  notes 
to  be  written  against,  be  obtained ; 
8ul)scriptions  to  be  binding  when 
$300,000  is  snbscrilKid,  including 
the  $40,000  already  Fub.<cn'bed."  In 
pursuance  of  this  rfiiulution,  the  trus- 
tees prepared  aLd  circulated  a  paper. 


fbr  signatares,  in  these  words :  "Wo 
the  subscribers  hereby  agree  to  give 
to  the  Atlas  Mutual  Insonnoe  (Sna- 
pany  our  notes  in  advance  of  premi- 
ums of  insurance  at  six  and  twelve 
months,  in  equal  amounts,  fbr  the 
sums  set  opposite  our  names  respect- 
ively; it  being  understood  that  in 
consideration  thereof  the  subscriben 
are  to  be  allowed  by  the  campany,  at 
the  maturity  of  their  notes,  five  per 
cent  on  the  amount  thereof.  This 
subscription  is  towards  the  $400,000 
subscription  authorized  by  a  resolu- 
tion of  the  board  of  trustees  of  this 
date,  and  is  not  to  be  binding  uuiil 
the  sum  of  $800,000  is  svbsertbsd." 
The  defendants  subscribed  to  this  pa- 
per, $1000,  on  the  8th  of  November: 
and  on  the  same  day,  the  tnufeees 
subscribed  the  sum  of  $50,000  to  an- 
other paper,  on  the  same  conditions 
set  forth  in  the  above  resolution,  to 
be  paid  in  cash  or  notes,  at  80,  60, 90 
days  or  four  months,  provided  the 
sum  of  $800,000  should  be  subscrib- 
ed under  that  resolution.  The  sub- 
scriptions, under  the  resolntion  of 
November  8,  exclusive  of  the  $40,000 
and  of  the  $50,000  snbacriptions, 
amounted  to  only  about  $212,500. 
In  an  action  to  recover  one-half  irf*  the 
defendant's  subscription,  the  plaintiff 
claiming  that  the  whole  $800,000 
had  been  subscribed,  so  as  to  make 
the  defendant's  subecaiption  binding; 
ffeld,  1.  That  the  several  subscrip- 
tions must  be  deemed  separate  and 
independent  engsgements,  varying  in 
smounts,  terms  and  conditions ;  and 
that  neither  the  $40,000  nor  the 
$50,000  subscriptions  could  be  re- 
sorted to,  to  aid  in  fhlfiUment  of  the 
terms  of  that  for  $800,000,  or  as 
forming  any  part  therecif.  2.  That 
the  resolution  of  the  board  of  trustees, 
of  November  8,  declaring  that  the 
subscription  was  to  be  bimling  when 
$300,000  was  subscribed,  **  indmd- 
tng  the  $40,000  already  subseribei,'* 
did  not  aflect  the  rights  of  the  de- 
fendants, or  constitute  any  part  of  the 
contract.  That  the  rights  and  liabili- 
ties of  tlie  defendants  were  limited  and 
defined  by  the  terms  of  their  subscrip- 
tion only.  8.  That  the  condition  men. 
turned  in  the  subscription  paper,  that 
$300,000  should  be  subscribed,  mnat 
be  complied  with  before  the  defend- 
ants could  be  made  liable  upon  thdr 
sul)acription  ;  and  that,  as  the  whote 
sum  s|iecit!ed  vrss  not  subscribed,  in- 
dependent of  tlie  $40,000  and  $60,000 
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sabBcriptions,  the  action  woald  not 
lie.  4.  That  the  fair  construction  of 
the  paper  signed  by  the  defendants 
was,  that  the  same  was  not  to  be  op- 
erative unless  the  entire  sum  of 
S300,000  should  be  subscribed  there- 
to, on  the  same  terms  as  were  therein 
expressed,  viz  :  in  premium  notes  at 
six  and  twelve  months,  in  eqnal 
amounts.    Berry  \,  Yateij  199 

4.  A  corporation,  created  for  the  pur- 
pose of  engaging  in  the  business  of 
insurance,  has  no  power  to  advanco 
ita  moneys  or  obligations  to  sustain 
another  corporation  engaged  in  a  sim- 
ilar or  dissimilar  business.  ib 

6.  Accordingly  heldf  that  an  insurance 
company  was  not  authorized  to  sub- 
Bcribe  to  the  capital  stock  of  a  mu- 
tual insurance  company,  and  to  agree 
U>  give  its.  notes  in  advanco  for  pre- 
miums on  insurances  to  be  subse- 
quently effected.  ib 

6.  The  authority  given  to  insurance 
companies,  to  re-insure  policies  or 
risks  taken  by  them,  in  other  compa- 
nies, does  not  justify  such  snbscri})- 
tions  by  them.  ib 

7.  A  subscription  to  the  capital  stock  of 
an  insurance  company,  made  by  a 
similar  company,  under  an  agree- 
ment between  the  two  com|)anies  for 
a  mutual  exchange  of  notes  to  a  spe- 
cified amount,  is  void,  as  being  a  frand 
upon  the  other  subscribers.  ih 

8.  Where  parties  have  been  induced  to 
enter  into  contracts  of  insurance  upon 
a  fVaudulent  representation  by  the 
agents  and  officers  of  the  company  in 
regard  to  its  capital,  or  pecuniary'  re- 
sources and  ability,  or  any  other 
matter  which  rightfully  influenced 
them  in  the  negotiation,  they  may  be 
relieved  against  their  contracts ;  but 
it  not  being  necessary  fbr  their  pro- 
tection to  go  beyond  that  and  declare 
the  non-existence  of  the  corporation, 
for  any  puri)ose.  it  should  not  be 
done.    Jones  v.  Dana,  896 

0.  If  the  plaintiflb,  in  such  a  case,  have 
shown  tho  cor(K>ration  to  be  acting 
under  a  charter  or  an  authority  appa- 
rently valid,  and  really  so  unless  im- 
peached by  something  outside  of  the 
record  evidence  of  its  corporate  ex- 
istence, and  depending  upon  proof 
aliunde,  and  have  thus  funiishod  j^i-t- 


mafaeie  evidence  of  the  incorpora- 
tion, they  cannot  go  behind  that  evi- 
dence, to  show  that  the  company  was 
got  up  in  fVaud  or  mistake,  or  was 
iiTegularly  brought  into  existence.  t6 

10.  Tho  determination  of  the  commis- 
sid:ici*9  apiminted  by  the  comptn)ller 
to  make  the  necessary  examination 
for  that  purpose,  that  an  insurance 
company  is  in  possession  of  the  re- 
quisite capiul  and  premium  notes,  is 
final,  so  far  as  the  existence  or  non- 
existence of  tlie  corporation  is  con- 
cerned, until  impeached  and  over- 
thrown by  a  proceeding  instituted  by 
tlie  people  or  their  representatives, 
for  that  puri>ose.  ib 

11.  The  copies  of  the  examiner's  certifi- 
cate and  of  the  charter,  when  filed  in 
the  office  of  the  county  clerk,  consti- 
tute the  authority  of  the  corporation 
to  commence  business  and  issue  ih>1- 
icies,  and  are  the  evidence  of  its  right 
to  act  as  a  corporation.  The  courts, 
therefore,  caimot,  at  tho  instance  of 
third  persons,  go  behind  those  acts 
and  the  prescribed  evidence  of  them, 
for  the  purpose  of  determining  as  to 
the  validity  of  the  organization  of 
the  corporation.  ib 

12.  A  certificate  of  the  examiners  ap- 
]X)inted  by  the  coraptreller,  stating 
that  the  company  has  notes  to  the  ex- 
tent required  by  the  6th  section  of 
the  statute,  "  given  on  application  for 
insurance,"  is  a  substantial  compli- 
ance with  the  11th  section  of  the  stat^ 
ute.  ib 

INTERPLEADER. 

A  receiver,  having  a  fund  in  his  hands, 
realized  from  a  sale  of  land,  to  which 
there  are  two  claimants,  each  of  whom 
has  commenced  a  separate  action 
against  him  in  respect  to  that  fund, 
and  obtnincd  an  injunction  to  prevent 
him  fVom  paying  it  over,  may  bring 
an  action,  in  the  nature  of  a  bill  of 
interpleader,  against  the  rival  claim- 
ants, to  compel  them  to  interplead 
and  settle  their  rights  between  them- 
selves.    WinJUHd  V.  Bacon,        168 


JUSTICES'  COURTS. 

After  books  of  account  have  been  in- 
troduced in  evidcncoi  on  a  trial  be- 
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ibre  a  JuBlioe,  they  beoome  the 
property  of  both  parties,  m  evi- 
dence in  the  cause,  and  the  party 
producing  them  cannot  be  allowed 
to  withdraw  t^em  ftom  the  consider- 
ation of  the  jury,  without  the  consent 
of  the  opposite  party.  Clinton  v. 
Bowland,  634 

See  Constable. 


L 

LABORERS, 
See  Canals. 


LANDLORD  AND  TENANT. 

1.  The  obligation  of  a  lessee,  for  the 
payment  of  the  rent  reserved  in  the 
lease,  and  the  obligation  of  a  third 
person,  who,  by  a  separate  instru- 
ment executed  at  the  same  time 
with  the  lease,  guaranties  tlie  pay- 
ment of  the  rent  by  the  lessee,  are 
separate  and  not  joint,  and  will  not 
support  a  joint  action  by  the  lessor, 
aeainst  the  lessee  and  the  guarantor. 
7\bbit8  V.  Percy,  39 

2.  The  obligation  of  the  lessee  is  pri- 
mary and  absolute ;  and  that  of  the 
guarantor  secondary  and  condition- 
al. %b 

8.  But  if  a  misjoinder,  of  this  descrip- 
tion, is  not  objected  to  in  the  court 
below,  the  objection  cannot  be  raised 
on  appeal.  ib 

4.  If  the  effect  of  a  lease,  by  itself  con- 
sidered, would  be  to  merge  or  super- 
sede a  prior  agreement  between  the 
parties  thereto,  parol  evidence  that 
it  was  the  understanding,  at  the  time 
the  lease  was  executed,  that  the  pri- 
or agreement  should  be  kept  on 
foot  and  remain  a  subsisting  con- 
tract, is  Inadmissible,  as  varying  by 
•p&Tol  the  effect  of  the  lease,  and 
changing  the  rights  of  the  parties  un- 
der it  ib 

6.  The  omission,  by  a  lessor,  to  make 
repairs  according  to  his  agreement, 
wUl  not  release  the  lessee  fh>m  the 
payment  of  rent.  The  remedy  of 
the  lessee,  in  such  a  case,  is  by  ac- 
tion against  the  lessor,  upon  the  coy- 
enant  to  repair.  ib 


6.  The  preliminary  affidavit,  la  t 
ry  proceedings  to  recover  iho  po88e»- 
fiion  of  demised  premises,  under  tiie 
statute,  must  make  out  a  plain  case, 
and  «how  the  relation  b^ween  the 
parties  to  be  that  of  landloid  and 
tenant    Deuel  y.  Bust,  438 

7.  The  cummons,  besides  describing 
the  premises,  should  require  the  de- 
fendant forthwith  to  remove  from 
the  same,  or  show  cause  why  pos- 
session of  said  premises  should  not 
be  delivered  to  the  applicant  It 
should  also  be  directed  to  the  teoanti 
by  name.  ib 

8.  An  interruption  of  the  enjoyment  of 
a  privilege  conferred  by  a  lease,  by 
physical  means  adopted  by  the  land- 
lord, constitutes  an  eviction,  and 
suspends  the  rent  of  the  demised 
premises,  and  the  remedy  of  the 
lessor,  for  the  recoveiy  of  the  poeseB- 
sion.    Peck  v.  Hiler,  178 

9.  Accordingly,  where  the  use  of  a  rail 
road,  togethei'  with  a  rolling  mill, 
Aimace,  dbc.,  was  leased  to  the  de- 
Ibndant;  sruch  use  being  neceasarj 
to  the  ftill  eiyoyment  of  the  premi- 
ses ;  and  rent  was  to  be  paid  fbr  snch 
rail  road,  as  an  appurtenance  of  the 
other  demised  premises;  and  after 
the  defendant  had  taken  possession 
thereof,  the  lessor  tore  up  the  rails 
of  the  rail  road,  it  was  held  that  this 
amounted  to  an  eviction  of  the  tat- 
ant,  which  ban-ed  an  action  for  the 
recovery  of  the  possession  of  the 
premises  on  the  ground  of  Doo^y- 
ment  of  rent.  ib 

10.  Held  also,  that  the  &ct  of  the  ten- 
ant having  recovered  damages  of  the 
lessor,  for  the  breach  of  the  covenant 
for  the  use  of  the  rail  road,  did  not 
lUter  the  case ;  the  covenant  being  a 
continuing  covenant  ib 

See  Appeal. 


LEASE. 

1.  B.  leased  to  A.  and  I.  certain  prem- 
ises, for  brick  making  purposes,  by 
lease,  dated  Jan.  25, 1858,  "  fh>m  the 
1st  day  of  April  next,  fbr  and  during 
and  until  the  fbll  end  and  term  of 
five  years,"  thence  next  ensuing, 
&c  yielding  and  paying  therefor  unto 
the  lessor,  yearly  and  every  year, 
the  yearly  rent  or  sum  of  $4000,  '*  in 


INDEX. 


689 


«qiial  quarter  yearly  payments,  to  wit, 
on  the  first  days  of  April,  July,  Octo- 
ber and  January,  in  each  and  every 
year  during  the  said  term."  The  lease 
also  contained  a  covenant  on  the 
part  of  the  lessees,  to  the  effect  that 
they  would  at  all  times  have  and 
leave  upon  said  yard,  brick  enough 
to  secure  one  quarter's  rent,  and  in 
case  of  default  in  the  payment  of 
such  rent,  the  lessor  was  authorized 
either  to  re-enter  and  take  possession 
of  the  premises,  or  to  enter  upon  said 
yard  and  take  therefrom,  and  sell  at 
fkir  market  prices,  brick  enough  to 
pay  the  rent  so  in  arrear  and  unpaid. 
Held  that  the  term  commenced  on 
the  1st  day  of  April,  1858,  and  in- 
cluded that  day ;  and  that  the  first 
quarter's  rent  was  payable  on  that 
day,  in  advance.  Deyo  v.  BleaMey^  9 

2.  Hdd  also,  that  the  rent  for  the 
quarter  commencing  October  1, 1864, 
and  ending  January,  1,  1856,  was 
payable  by  the  terms  of  the  lease, 
on  the  flrat  day  of  October,  in  ad- 
vance ',  and  that  upon  its  remaining 
unpaid,  the  lessor  was  justified  in  en- 
tering upon  the  premises  and  selling 
brick  enough  to  satisfy  such  rent  ib 

8.  Where  a  lease  reserved  to  the  grant- 
or Ac,  "  yearly  and  every  year,  the 
yearly  rent  of  twenty-eight  skip- 
pies  of  wheat  and  four  fkt  fowls,  and 
perform  one  day's  service  with  car- 
riage and  horses,  i\ie  first  payment 
to  be  made  on  the  1st  day  of  Janua- 
17,"  &c ;  Beld,  that  the  &ir  con- 
struction of  the  whole  sentence  re- 
quired that  the  words  "  yearly  and 
every  year,"  and  the  words  "  yearly 
rent,"  should  be  made  applicable  to 
the  performance  of  the  day's  service 
as  well  as  the  other  items  of  the  rent 
Van  Rensselaer  v.  Chadwick,     883 

4.  The  fact  that  a  lease  or  grant  was  ex- 
ecuted to  two  persons,  jointly,  will 
not  in  any  way  afifect  the  liability  of 
an  individual  as  assignee  of  a  part  of 
the  premises  charged  with  the  rent. 
Van  Rensselaer  v.  Gifford,        849 

5.  If  the  grantees  have  made  partition 
of  the  demised  premises,  between 
themselves,  and  a  portion  thereof  has 
come  to  a  third  person,  by  descent  or 
purchase,  he  is  liable  for  the  propor- 
tionate share  of  the  rent  chargeable 
thereon,  as  assignee  of  the  lessee,    ib 

Vol.  XXIV.  87 


6.  Hifl  liabfllty  is  tiie  same  if  he  had 
purchased  fh>m  both  the  grantees. 
Inasmuch  as  the  covenant  to  pay  the 
rent  reserved  in  the  lease  runs  with 
the  land,  it  is  enough  to  establish  the 
liability  of  an  assignee  that  he  has,  in 
some  way,  succeeded  to  the  rights  of 
the  original  grantees,  in  a  part  of  the 
lot  How  he  acquh^ed  such  rights  is 
immaterial  ib 

7.  In  order  to  sustain  an  action  for  rent, 
upon  a  lease  in  fee,  against  an  as- 
signee of  the  grantee,  it  is  not  requi- 
site that  the  plaintiff  should  have  a 
reversionary  interest  in  the  land,  as  in 
the  case  of  landlord  and  tenant  It  is 
enough  that  at  the  time  of  making 
the  covenant  an  estate  passed  be- 
tween the  covenanting  parties.  Van 
ReJisselaer  v.  Bonested,  866 

8.  Where  the  grantor,  in  a  lease  in  fee, 
reserves  to  himself  an  annual  profit 
issuing  out  of  the  land,  of  so  many 
bushels  of  wheat,  and  with  it  a  cove- 
nant obligatory  upon  the  grantee  and 
all  who  o^ay  succeed  to  his  interest 
in  the  land,  that  this  shall  be  paid,  an 
assignee  of  the  grantee  takes  his  title 
to  the  land  charged  with  the  burden 
which  the  original  grantee  had  an- 
nexed to  it  lb 

9.  By  taking  the  benefit  of  the  grant,  the 
assignee  voluntarily  assumes  the  lia- 
bilities of  the  original  grantee  in  re- 
spect to  the  subject  of  Uie  grant    1 6 

10.  The  assignee  is  not  the  less  liable, 
because  he  is  the  assignee  of  only  a 
part  of  the  thing  to  which  the  cove- 
nant is  annexed.  He  is  liable  to  pay 
his  proportionate  part  of  the  rent   ib 

11.  Where,  in  an  action  for  rent,  the 
complaint  alleged  that  the  grantor 
and  covenantee,  V.  B.,  died  on  &c., 
seised  of  the  rent  in  question ;  that 
by  his  will  he  devised  this  rent  to  W., 
whereupon  and  whereby  he  became 
seised  of  the  rent,  and  that  on  &€.,  W. 
conveyed  the  rent  to  A.  W.  and  oth- 
ers, and  the  latter  conveyed  the  rent, 
and  all  arrears  of  rent,  to  the  plaintiff; 
Heldf  that  this  was  sufficient,  not  on- 
ly to  show  that  the  plaintiff  was  enti- 
tled, as  assignee  of  a  chose  in  action, 
to  sue  for  the  rent  due  and  unpaid  at 
the  time  of  the  assignment  to  him, 
but  that  he  was  also  the  assignee  of 
the  covenant  for  the  payment  of  the 
rent  subsequently  accruing.  %b 
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IS.  The  oomplaiDt  in  such  a  caie  need 
not  allege  that  afler  the  plaiDtiff  be- 
came aasignee  of  the  rent,  he  contin- 
ued to  be  the  owner  until  the  suit 
wan  commenced.  In  the  absence  of 
any  allegation  to  the  contrary,  this  is 
a  legal  presumption,  and  need  not  be 
alleged  or  proved.  -     ib 

18.  In  an  action  for  rent,  against  an  as- 
signee of  a  portion  of  the  demised 
premises,  the  owners  of  the  other 
parts  of  the  lot  need  not  be  made 
parties.  Afler  a  partition,  each  owner 
becomes  severally  and  independently 
liable  for  his  proportionate  share  of 
the  rent.  ib 

14.  A  lease  was  executed  for  a  term 
oommencingthe  Istday  of  July,  1853, 
and  ending  the  Ist  day  of  July,  1855, 
"with  the  privilege  of  two  years 
more,  if  desired,"  one  month  before 
the  expiration  of  the  period  specified, 
at  a  certain  yearly  rent,  to  be  paid 
monthly  during  the  term,  ^vith  a 
clause  expressing  that  the  lessees  had 
hired  and  taken  the  premises  "  for 
the  term  and  at  the  rent  aforesaid," 
and  that  they  agreed  to  pay  the  rent. 
Held  that  it  was  not  contemplated 
by  the  parties  that  in  case  the  lessees 
should  desire  the  premises  for  the 
additional  two  years,  a  new  lease 
should  be  made,  embracing  the  far- 
ther time ;  but  that  it  was  intended  the 
present  lease,  on  notice  being  given, 
should  cover  the  whole  period.  And 
that  the  agreement  to  pay  rent  was 
co-extensive  with  the  entire  term  of 
the  lease,  not  only  as  it  was  originally 
fixed,  but  as  it  should  be  extended 
acconding  to  the  provisions  of  the 
lease.    House  v.  Burr,  525 

15.  And  the  lessees  having,  more  than 
a  month  prior  to  the  1st  of  April, 
1855,  by  writing  on  the  back  of  the 
lease,  assigned  the  same  to  other 
persons,  after  informing  the  lessor's 
agent  that  the  assignees  wanted  the 
premises  for  the  additional  term,  and 
obtaining  his  consent;  it  was  fur- 
ther heldj  that  this  was  a  suflScient 
notice  to  effect  the  extension  of  the 
lease  provided  for.  ib 

16.  Held  alsoj  that  the  lessees  were  liiu 
ble  for  the  rent  for  the  month  of 
April,  1855,  notwithstanding  their  as- 
signment of  the  lease ;  and  that  the 
consent  of  the  lessor's  agent  to  the 
assignment,  did  not  discbarge  them 
ftom  that  liability.  *b 


17.  Hdd  further,  that  the  traimation 
did  not  amount  to  a  surrender  of  the 
lease,  by  the  lessees,  and  Uie  giving 
of  a  new  lease  to  the  assignees,     ib 

See  Lakdlord  and  Temamt,  4. 
BsNT  Charge,  1. 


LEGISLATXJKE. . 

1.  Where  a  duty,  in  respect  to  a  partio* 
ular  thing,  is  enjoined  by  the  consti- 
tution upon  the  legislative  branch  of 
the  government,  and  the  mode  of  do- 
ing it  is  left  exclusively  to  legislative 
discretion,  even  though  the  authority 
may  have  been  previously  exercised 
by  the  legislature,  no  limitation  is 
thereby  set  to  legislative  power;  nor 
can  an  intention  be  imi^ied,  on  the 
part  of  the  flramers  of  the  constitu- 
tion, or  the  people  who  adopted  it,  to 
restrict  the  law-making  department 
in  the  manner  of  dischu^ing  the  du- 
ty.    Orani  v.  Courier,  282 

2.  An  act  granting  power,  to  be  exercis- 
ed upon  such  conditions  as  the  legis- 
lature impose,  is  not  a  delation  of 
legislative  authority,  nor  is  it  invalid. 

ib 

8.  AH  the  inherent  power  of  the  people 
for  self-government,  not  delegated  to 
the  general  government,  is  reserved 
to,  and  belongs  to,  the  state.  Clarke 
v.  7%e  City  of  Rochester,  446 

4.  Of  such  reserved  powers  the  entare 
legislative  power  is  vested  in  the  state 
legislature,  subject  to  no  restrictions 
or  limitations  except  such  as  are  coo- 
tained  in  the  state  conaUtation.      ib 

5.  The  taxing  power  belongs  to  the  leg- 
islature, and  is  subject  to  no  limits 
or  restrictions  outside  of  the  United 
States  and  state  constitutions.         ib 


6.  The  power  to  authorise  the  c 
tion  of  works  of  internal  improve- 
ment, and  to  provide  for  thefr  con- 
struction by  the  officers  or  agents  of 
the  state,  rests  with,  and  perfauns  to, 
the  legislature,  to  be  exeidsed  within 
its  exdusive  jurisdiction.  ib 

7.  The  legislature  is  the  exdusive  Jndge 
in  respect  to  what  works  are  for  the 
public  benefit,  and  in  regard  to  the 
expediency   of   constructing    i«ch 


IKBXX 


691 


works,  and  as  to  ihe  mode  of  their 
constnictioD,  whether  by  the  state  or 
by  private  or  municipal  corporations 
in  whole  or  in  part  ib 

8  The  legislature  may  authorize  muni- 
cipal corporations  to  subscribe  to  the 
stock  of  a  rail  road  compaDy,  with 
the  consent  and  approval  of  a  major- 
ity of  the  corporators,  duly  ascertain- 
ed. %h 

9.  The  passage  of  a  law  authorizing 
such  subscriptions  to  the  stock  of  a 
private  corporation,  subject  to  the  as- 
sent or  approval  of  a  municipal  cor- 
poration, by  the  vote  of  the  corpora- 
tots,  is  not  a  delegation  of  power  to 
the  corporation  to  pass  a  law,  but  is 
a  legitimate  case  of  oonditional  leg- 
islation, and  is  entirely  within  the  d^ 
cretion  of  the  legislature.  ib 

10.  The  legislature  may,  without  violat- 
ing the  constitution,  pass  an  act  au- 
thorizing a  fbreign  corporation  to  take 
lands,  in  this  state,  belonging  to  its 
citizens,  and  appropriate  the  same  to 
its  own  use  for  the  purpose  of  con- 
structing a  public  improvement,  on 
paying  a  jnst  compensation  to  the 
owners.  Ths  Morris  CaruU  and 
Banking  Co.  v.  Toifinsend,        658 

11.  Accordingly  held,  that  the  act  of 
April  11, 1865,  authorizing  tho  su- 
preme court  to  appoint  commissioners 
to  ascertain  and  determine  the  com- 
pensation which  ought  justly  to  bo 
paid  by  the  Morris  Canal  and  Bank- 
ing Company,  a  corporation  chartered 
by  the  legislature  of  New  Jersey,  to 
the  owners  of  lands  in  this  state  taken 
by  such  corporation,  or  injured  by 
them,  in  constructing  a  reservoir  for 
their  canal,  was  a  valid  and  binding 
act;  and  that  it  was  the  duty  of  the 
court  to  appoint  appraisers,  upon  a 
proper  application  by  the  corpora- 
tion, ib 

12.  Whether  the  citizens  of  thisstate  will 
be  benefited  by  the  construction  of  a 
public  work  by  a  foreign  corporation 
is  for  the  legislature  to  judge.  To 
that  department,  and  not  to  the  judi- 
ciary, the  constitution  confides  the 
right  to  determine  that  question,    ib 

18.  It  is  also  for  the  legislature,  exclu- 
sively, to  determine  as  to  the  extent 
of  the  interest  in  the  lands,  to  be  ac- 
qnhod  by  the  company.    The  right 


to  take  property  to  any  extent,  wheth- 
er the  full  or  entire  title,  or  only  an 
easement,  is  implied  in  the  constitu- 
tional provision.  ib 

14.  The  term  "  property,"  in  the  consti- 
tution, includes  a  right  of  action  Ibr 
ii\juries  to  land  proposed  to  be  taken 
for  a  public  purpose ;  so  that  it  may 
be  included  in  an  assessment,  by  com- 
missioners, of  the  value  of  the  land, 
without  a  violation  of  the  right  to  a 
trial  by  jury.  tft 


M 

MANDAMUS. 

1.  The  statute  having  provided  that  if 
the  president  or  other  proper  officer 
of  a  corporation  named  in  an  assess- 
ment roll  shall  show  to  the  satlsfiio- 
tion  of  the  board  of  supervisors,  at 
their  annual  meeting,  by  affidavit, 
that  such  corporation  is  not  in  the 
receipt  of  any  profits  or  income,  the 
name  of  such  corporation  shall  be 
stricken  out  of  the  assessment  roll, 
and  no  tax  shall  be  imposed  upon  it; 
and  that  the  assessment  of  any  corpo- 
ration from  which  no  such  affidavit 
shall  be  received  shall  be  conclusive 
evidence  that  such  corporation  was 
liable  to  taxation  and  was  duly  as- 
sessed, if  the  officers  of  a  corporation 
whose  property  has  been  assessed, 
neglect  to  Airnish  the  affidavit  men- 
tioned in  the  statute,  at  the  proper 
time,  a  mandamus  will  not  be  issued, 
directing  the  supervisors  to  erase  the 
name  of  the  corporation  from  the  as- 
sessment roll.  IVie  Colonial  Life 
Assurance  Society  v.  7%e  Board  of 
{Supervisors  of  New  York,  Iw 

2.  After  taxes  have  been  assessed,  and 
warrants  issued  and  delivered  to 
the  collectors,  the  supervisoi-s  have 
no  further  control  over  the  assess- 
ment roll ;  their  power  being  spent. 
Consequently  a  mandamus,  directmg 
thorn  to  strike  any  particular  name 
from  the  roll  would  be  nugatory,  ib 

8.  Where  an  alternative  mandamus  is 
issued,  and  the  defendants  make 
their  return,  and  the  relators,  in- 
stead of  demurring  thereto,  plead, 
taking  issue  upon  all  the  material 
allegations  in  the  return,  they  thera- 
by  admit  that,  upon  its  f^uot,  4be  re- 
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tnm  is  a  safficient  answer  to  the 
case  made  by  the  alternative  writ. 
And  if  DO  material  fact  stated  io  the 
return  is  disproved  upon  the  trial, 
the  defendants  will  be  entitled  to  a 
verdict  in  their  favor.  T%e  People^ 
ex  rel.  Kipp^  v.  Finger j  841 

See  Commissioners  of  Higbwits,  8. 
Medical  Societies,  8. 


MASTER  AND  SERVANT. 

1.  The  only  principle  upon  which  one 
man  can  be  made  liable  for  the 
wrongful  acts  of  another  is,  that 
such  a  relation  exists  between  them 
that  the  former,  whether  he  be  called 
principal  or  master,  is  bound  to  con- 
trol the  conduct  of  the  latter,  wheth- 
er he  be  agent  or  servant  Black- 
well  V.  WUwaUf  866 

2.  The  maxim  of  the  law  is  reepondeat 
superior.  It  is  only  applicable  in 
cases  where  the  party  sought  to  be 
charged  stands  in  the  relation  of  su- 
perior  to  the  person  whose  wrongful 
act  is  the  ground  of  complaint.       ib 

8.  Where  the  defendant,  who  had  ob- 
tained from  the  proper  authority  an 
exclusive  right  and  license  to  run  a 
skiff  ferry  across  a  river,  permitted 
another  person,  called  a  lessee,  to  ex- 
ercise the  right,  not  as  the  defend- 
ant's agent  or  servant  or  for  his  ben- 
efit, but  on  his  own  account,  and 
owing  to  the  negligent  and  unskillful 
conduct  of  the  man  rowing  and  hav- 
ing charge  of  the  skiff,  the  same  was 
sunk  or  swamped,  and  the  plaintiff's 
intestate  was  drowned  ;  it  was  heU^ 
that  whether  the  person  exercising 
the  right  of  ferrying  under  the  de- 
fendant's license  was  the  same  man 
who  was  rowing  and  had  charge  of 
the  skiff,  or  his  employer,  thd  rela- 
tion of  superior  and  subordinate  did 
not  exist  between  him  and  the  de- 
fendant. And  that  before  the  de- 
fendant could  be  made  liable  for  the 
negligence  or  unskillfulness  of  the 
person  having  charge  of  the  boat,  it 
must  appear  that  the  relation  of 
master  and  servant  existed  between 
them.  ib 

4.  Held  ahOi  that  although,  as  between 
the  defendant  and  the  govei-nment, 
he  might  have  been  guilty  of  a 
bre^h  of  duty  trhen  he  nmde  Uie  con- 


tract to  lease  the  ftrry  to  amtker, 
yet  that  such  breach  was  not,  per  se, 
a  wrongful  act  for  which  an  actkn 
would  lie,  in  favor  of  a  strangier. 
That  it  would  still  be  necessary  to 
show,  in  order  to  maintain  an  action 
founded  upon  the  mere  fkci  that  the 
defendant  had  thus  leased  the  feny, 
that  by  this  very  act  he  had  be^ 
guilty  of  a  wrong  which  had  resalt- 
ed  in  iigury  to  the  plaintiff.  d 


MEDICAL  SOCIETIES. 

1.  The  power  given,  by  statute,  to  medi- 
cal societies,  to  make  by-laws  and 
regulations  relative  to  the  admissioa 
and  expulsion  of  members,  although 
conferred  in  general  terms,  is  not  ao 
arbitrary,  unlimited  power.  The  by- 
laws, rules  and  regulations  are  not  to 
be  contrary  to,  nor  inconsistent  with, 
the  laws  of  the  state.  TTie  People,  e% 
rel  Gray,  v.  The  Medical  Society  of 
the  County  of  Erie,  670 

2.  A  by-law  must  be  reasonable,  and 
adapted  to  the  purposes  of  the  coT' 
poration.  i& 

3.  Where  a  medical  society  established 
a  tariff  of  fees,  Ibr  medical  servioes 
to  be  performed  by  its  members,  and 
fixed  a  minimum  salary  to  be  re- 
ceived by  any  member  who  should  be 
appointed  to  any  public  office,  in  a 
professional  capacity,  and  adopted  a 
resolution  declaring  that  it  should  be 
diahonorable  for  any  member  of  the 
society  to  accept  any  appointment  or 
perform  any  services  contained  in 
such  tariff  of  prices^  at  a  less  sum 
than  was  therein  specified ;  and  snU- 
sequenUy,  in  pursuance  of  a  by-law 
to  that  effect,  expelled  a  membo*  for 
a  violation  of  this  regulation ;  Htid 
that  the  regulation  was  void,  as  be- 
ing unreasonable,  and  against  public 
policy,  and  contrary  to  law ;  that  the 
expulsion  of  the  member  was  unau- 
thorized and  illegal ;  and  that  a  man- 
damus would  lie  directing  that  he  be 
restored,  or  recognized  as  a  member 
of  the  medical  society.  «5 


MORRIS  CANAL  AND  BANKINa 
COMPANY. 

See  Lkoislatore,  10|  11. 
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MORTGAaS. 


1.  Whore,  upon  the  sale  of  a  piece  of 
land,  tbo  purchaser  gives  a  mortgage 
thereoDi  to  the  vendor,  for  a  part  of 
the  purchase  money,  which  mortgage 
describes  the  land  as  a  single  lot  or 
tract,  and  the  mortgagor  subsequent- 
ly runs  streets  through  the  land  and 
lays  it  out  in  blocks  and  lots,  with  the 
design  of  seUlng  them  for  village  or 
town  purposes,  and  causes  a  map 
thereof  to  be  made,  and  sells  some  of 
the  lots,  a  Judgment  creditor  of  the 
mortgagor  upon  a  foreclosure  of  the 
mortgage,  has  no  right  to  insist  that 
the  mortgagee  shall  sell  the  premises 
in  lots,  according  to  the  map,  instead 
of  selling  the  whole  as  one  undivided 
tract,  by  the  description  contained  in 
the  mortgage.     GriswM  v.  FowUr, 

185 

2.  Nor  will  the  court  direct  the  premises 
to  be  sold  in  parcels,  in  such  a  case, 
as  a  favor,  or  on  terms,  where  it  ap- 
pears that  the  mortgagees  have  of- 
fered to  consent  to  a  aile  in  parcels 
upon  the  giving  of  security  against 
loss  thereon,  to  the  amount  of  only 
one  third  of  their  debt.  %b 

3.  By  the  terms  of  a  mortgage  the  whole 
of  the  mortgaged  premises  are  pledg- 
ed for  the  payment  of  the  mortgage 
debt;  and  the  contract  of  the  parties 
is  that,  in  case  of  non-payment,  the 
whole  shall  be  sold.  The  mortgagor, 
therefore,  cannot,  by  laying  out  the 
mortgaged  premises  into  town  lots, 
hounded  upon  and  intersected  by 
streets,  withdraw  fi-om  tho  lien  of  the 
mortgage  the  land  included  in  the 
streets.  ib 

4.  A  subsequent  incumbrancer  who 
looks  at  the  record  is  entitled  to  all 
the  infbrmation  which  the  parties  to 
a  mortgage  can  reasonably  impart. 
He  is  entitled  to  know  the  real  ex- 
tent or  amount  of  the  debt  which  the 
mortgage  is  given  to  secure.  Youngs 
▼.  Wilton,  610 

6.  A  mortgage  given  to  save  harmless 
and  indemnify  the  mortgagees,  and 
each  of  them,  of  and  fh)m  all  liabili- 
ties which  they  or  either  of  them  had 
at  any  time  tlMretofore  contracted  to 
and  for  the  mortgagor,  '*  either  as 
surety,  indorser,  guarantor  or  other- 
wise, whether  now  due  or  yet  to  grow 
doe,  and  from  all  damages,  costa  and 


charges  on  account  of  the  same,"  is 
iVaudulent  and  void  as  against  cred- 
itors, fbr  its  vagueness  and  uncer- 
tainty in  respect  to  the  debt  or  debts 
it  is  intended  to  secure.  %b 


NEGLIGENCS. 

Su  Innkeepers. 

Master  and  Sertant. 


NUISANCE. 

In  an  action  against  the  continuator  of 
a  private  nuisance  originally  erected 
by  another,  to  recover  damages  for 
thu  injury  sustained  thereby,  tho 
plaintiff  must  prove  a  notice  to  tho 
defendant,  of  its  existence,  and  a  re- 
quest to  i-emove  it.  Hubbard  v.  Rus- 
sell, 404 


NEW  YORK,  (City  op.) 

1.  The  corporation  of  the  city  of  New 
York,  by  its  charter  and  the  powers 
conferred  upon  it  by  the  legislature, 
has  the  right  to  regulate  the  uses  of 
the  basins  and  slips  in  the  city;  and 
its  regulations  are  binding  upon  all, 
provided  they  do  not  interfere  with 
the  rights  of  the  owners  to  receive 
and  collect  their  wharfkge.  Becker 
V.  The  New  York  Balance  Dock 
Company,  215 

2.  Subject  to  this  right,  the  corporation 
may  direct  the  use  of  any  particuhir 
slip  or  wharf  to  be  appropriated  ex- 
clusively for  any  particular  craft  or 
class  of  vessels ;  and  in  reference  to 
its  own  wharves  and  piers,  may 
grant  the  exclusive  use  to  any  per- 
son, for  any  particular  craft  or  class 
of  vessels,  and  may  do  the  same, 
with  the  consent  of  those  entitled  to 
wharfkge,  in  reference  to  any  basin, 
slip  or  pier.  ib 

8.  The  general  authority  of  the  state 
and  city  governments,  in  reference 
to  the  locating  of  ships  and  vessels, 
and  the  uses  of  the  wharves,  piers 
and  slips,  is  exercised  through  tho 
dock  masters,  as  to  the  public  or  cor- 
poratioD  basinB,  piers  and  wbarreii 
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and  through  the  harbor  master,  as 
to  private  basins,  piers  and  wharree. 

ih 

4.  The  jurisdiction  of  those  public  offi- 
cers is  co-extensive  with  every  legal 
and  legitimate  use  of  the  basins, 
piers  and  wharves.  ib 

6.  The  occupation  of  basins  and  slips 
by  a  balance  dock,  for  the  repairing 
of  vessels,  is  an  occupation  for  a  law- 
Ail  and  leKitima^A  commercial  pur- 
pose ;  and  if  sanctioned  by  the  proper 
officers,  and  assented  to  by  the  own- 
ers of  the  piers  and  bulkheads,  and 
under  lease  from  those  who  are  en- 
titled to  collect  and  receive  the 
wharfage  and  cranage  from  the 
premises  occupied,  no  other  person 
has  a  right  to  complain  of  such  oc- 
cupation, or  to  restrain  the  same  by 
iiyunction.  t& 

6.  By  the  charter  of  the  city  of  New 
Tork  the  counsel  for  the  corporation 
is  to  have  charge  of,  and  conduct, 
not  only  all  the  law  business  of  the 
corporation,  but  all  the  law  business 
of  the  several  departments  of  the 
corporation,  and  all  other  law  busi- 
ness in  which  the  city  shall  be  inter- 
ested. Ramson  v.  T%e  Mayor  4^. 
of  New  York,  226 

7.  For  the  performance  of  the  duties 
of  his  office,  a  compensation  is  pro- 
vided, and  he  is  bound  to  attend, 
personally,  to  all  the  law  business 
of  tlie  corporation  and  of  its  several 
departments ;  and  there  is  no  power 
in  the  common  council,  or  any  of  its 
committees,  to  withdraw  business  of 
that  nature  fr^m  his  hands  and  con- 
fide it  to  other  persons.  ib 

8.  Accordingly,  where  the  board  of  al- 
dermen appointed  a  committee  to 
conduct  an  investigation  into  the  af- 
fairs of  the  police  department,  and 
during  its  progress  several  witnesses 
declined  answering  questions  put  to 
them  by  the  committee,  and  the 
committee  instituted  legal  proceed- 
ings to  compel  them  to  answer,  and 
employed  counsel  to  conduct  such 
proceedings,  instead  of  applying  to 
the  counsel  for  the  corporation,  who 
was  ready  and  able  to  do  so  to  man- 
age the  same;  it  was  held  that  the 
corporation  was  not  liable  to  pay 
the  counsel  thus  employed,  fbr  their 
sci^iceB.  ^ 


OFFICE  AND  OFFICEE. 

1 .  Where  the  act  of  an  officer  is  of  such 
a  nature  that  his  office  gives  him  no 
authority  to  do  it,  he  is  not  protected 
by  the  section  of  the  statute  which 
requires  suits  against  him  to  be 
brought  in  his  own  connty;  but 
where,  in  performing  an  act  withm 
the  scope  of  his  authority  he  com* 
mits  an  error,  or  even  abuses  Uie 
confidence  which  the  law  reposes  in 
him,  he  is  still  entitled  to  the  pro- 
tection of  the  statute.  Brown  v. 
Smith,  419 

2.  To  authorize  an  application  under  the 
statute  (1  R.  S,  125,  ^  66)  fbr  an  or- 
der to  compel  the  deliveiy  of  books 
and  papers  appertaining  to  a  public 
office,  it  is  sufficient  that  the  appli- 
cant is  in  possession  of  the  office, 
with  color  of  title.  Master  of  Ccmr 
over  V.  Devlin,  687 

8.  Upon  such  an  applicatioD,  the  couit 
will  not  decide  the  question  of  title 
to  the  office.  If  there  Is  a  reaflooa- 
ble  doubt  as  to  who  is  entitled  to  it, 
it  must  be  determined  on  a  direct  pro- 
ceeding for  the  purpose,  by  action  of 
quo  warranto.  ib 

4.  As  the  title  to  the  books  and  papers 
must  ultimately  depend  on  the  title 
to  the  office,  so  the  right  to  present 
possession  depends  on  the  Ikct  of  pres- 
ent possession  of  the  office  to  which 
they  are  appurtenant  ib 

5.  Where  an  office  becomes  vacant,  snd 
an  indiridual,  with  claim  and  color  of 
title,  enters  it  and  assumes  the  duties 
thereof,  he  is  to  be  considered  the 
officer  de  facto,  and  in  poesesHon  of 
the  office.  And  the  fkct  that  he  has 
been  forcibly  removed  from  the  rooms 
occupied  for  the  tnmsaction  of  the 
business  of  the  office,  and  from  the 
presence  of  the  property  pertaining  to 
it,  will  not  affect  his  1^1  righta.   ib 

6.  Nor  will  the  (kct  that  a  deputy  of  the 
former  incumbent  refrises  to  yield  to 
the  person  claiming  to  be  appointed 
to  fill  the  vacany,  possesdon  4>f  the 
books  and  papers,  and  cootlmieB 
himself  to  transact  the  bushMSS  of 
the  office  as  8iMh  depat/i  tfM  the 
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lif^hto  of  the  claimant,  or  his  poasess- 
ioD.  ib 

See  Certiorari,  8. 
Injunction,  6. 


PARENT  AND  CHILD. 

1.  The  general  doctrine  that  the  right 
of  a  father  to  the  custody  of  his  mi- 
nor children  is  paramount  to  that  of 
the  mother,  is  well  settled,  7%^ 
People,  ex  rel.  Rhoades,  v.  Hum- 
phreys^ 621 

2.  He  may  forfeit  that  right  by  mis- 
conduct, or  lose  it  by  disqualifica- 
tion, and  it  may  be  suspended  by 
reason  of  the  tender  age  of  the  child 
and  its  welfkre  requiring  that  it  be 
with  the  mother.  But  a  strong  case 
must  exist,  to  warrant  the  depriving 
him  of  this  right,  even  for  a  limited 
period.  %b 

S.  Where  the  wife  has  separated  fVom 
her  husband  without  any  sufficient 
excuse,  she  ought  not  to  have  the 
custody  of  her  child,  unless  the 
health  and  present  condition  of  the 
child  imperatively  require  it.        t& 

4.  A  ftther  is  not  liable  for  articles  of 
clothing  furnished  to  his  minor  child 
without  his  consent,  in  the  absence  of 
any  proof  that  he  had  neglected  to 
supply  such  child  with  clothing  ne- 
cessary and  proper  for  his  condition 
in  life.     ClirUon  v.  Rowland^     684 

See  County  Judge. 


PARTIES. 

See  Executors  and  Administrators. 
Lease,  18. 


PARTNERSHIP. 

When  a  special  partnership  becomes 
insolvent,  and  application  is  made 
by  creditors  for  an  injunction  and 
receiver,  a  special  partner  is  entitled 
to  come  in  and  claim  as  a  creditor 
of  the  partnership,  and  to  receive  a 
dividend  out  of  the  assets  thereof, 
pro  rtfia  with  the  other  creditors. 

.  WkUey.HackeU^  290 


PLEADINa 


1.  The  duty  of  a  treasurer  is  to  keep 
the  moneys  of  his  principal  distinct 
from  his  own,  unless  it  is  otherwise 
agreed,  and  to  pay  any  balance  due, 
on  demand.  T%«  Sscond  Avenue 
Rail  Road  Co.  v.  Coleman^         800 

2.  And  even  if  it  be  the  rule  that  he 
cannot  be  indebted  until  a  demand 
be  made  of  him,  an  allegation  in  the 
comprint,  that  he  is  indebted^  with  a 
statement  of  the  items  of  moneys 
received  by  him,  is  an  allegation 
that  all  that  is  essential  to  make 
him  indebted  has  been  done;  and 
consequently  that  a  demand  has 
been  made.  ib 

8.  In  such  a  case,  the  summons  is  a 
sufficient  demand;  and  the  aver- 
ment of  demand  is  sufficient,  on  de- 
murrer. <ff} 

4.  Although,  under  the  code,  the  allega- 
tions of  the  complaint,  not  specifically 
denied,  are  to  be  regarded  as  admitted, 
yet  where  there  are  several  answers,  an 
admission  made  in  one  is  not  available 
against  the  others.  Each  answer 
must  stand  by  itself  as  a  complete  de- 
fense, and  the  plaintiff  must  recover 
upon  the  whole  record.  Swift  v 
Kingsley,  416 

6.  An  implied  admission,  in  one  of  sev- 
eral answers,  therefore,  will  not  con- 
clude the  defendant,  or  estop  him  from 
showing  the  matters  of  defense  set 
up  in  another  answer.  %b 


PRINCIPAL  AND  AGENT. 

1.  The  declarations  of  an  agent  may  be 
proved,  as  binding  upon  his  princi- 
pal, only  when  they  constitute  a 
part  of  the  res  gestoB.  Bvdtong  v. 
Van  Nesirandf  25 

2.  The  admission  or  declaration  of  the 
agent,  in  order  to  bind  the  principal, 
must  accompany,  and  relate  to,  some 
authorized  act  of  the  agent,  et  dum 
fervet  opus,  ib 

3.  If  made  after  the  time  fbr  the  per- 
formance of  a  contract  has  expired, 
and  after  the  rights  of  the  parties 
have  become  fixed,  and  the  duties 
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of  the  B^nt,  as  eachi  are  at  an  end, 
tbej  will  not  bind  the  principal,    ib 

See  Bills  of  Exchange,  &c.  9. 
Corporation,  1. 
Pleading,  1. 


PRINCIPAL  AND  SURETY. 

If  a  surety  knows  that  a  claim  made 
by  a  creditor  of  his  principal  is  just, 
he  has  no  right  to  interpose  a  defense 
to  a  suit  l»rouj;ht  against  him  as 
surety,  and  litigate  the  same.  If  he 
does  BO,  and  fails  in  the  suit,  he  can- 
not recover  of  his  principal  the  costs 
paid  by  him.  lie  is  only  entitled  to 
recover  the  costs  of  a  judgment  by 
de&nlt    Holmes  T.  Weed,  646 


B 

RAIL  ROADS. 

See  Canals. 

Legislature,  8. 

RAIL  ROAD  COMPANIES. 

1.  lAtMity  of  stoekholders. 

1.  The  responsibility  of  the  stockhold- 
ers of  a  rail  road  cori)oration,  for  the 
debts  of  the  company,  under  the  10th 
section  of  the  general  rail  road  act 
of  1850,  was  an  original  responsibil- 
ity, and  was  that  of  general  partners. 
Like  the  responsibility  of  partners, 
it  entered  into  the  essence  of  every 
credit  given  to  the  company,  and  was 
a  part  of  the  contract  by  which  the 
debt  was  incurred.  And  the  credit 
was  given,  and  the  creditor  trusted, 
as  well  to  the  personal  liability  of 
the  stockholders,  as  to  the  responsi- 
bility of  the  corporation.  Conant 
V.  Vam.  Schaiek,  87 

2.  But  it  was  the  intention  of  the  legis- 
lature, by  the  10th  section  of  the  act 
of  April  15, 1864,  amending  the  act 
of  1850,  to  repeal  the  provisions  of 
the  10th  section  of  the  act  amended. 
As  respects  debts  contracted  since 
the  passage  of  the  amendment,  the 
stockholders  are  corporators  mere- 
ly, and  not  partners ;  and  as  to  such 
debts,  an  action  cannot  be  maintain- 
ed against  them,  by  a  creditor,  after 
the  retam  of  an  execution,  issued 


against  the  company,  unsatisfied,  to 
render  them  personally  liable.      A 

8.  The  repealing  clause,  however,  of  the 
act  of  1854,  so  far  as  it  relates  to 
rights  of  action  existing  at  the  time 
it  was  passed,  was  unconstitutional, 
as  interfering  with  vested  rights; 
and  those  rights  remain  untouched 
by  it.  ib 

4.  In  an  action  by  a  judgment  creditor 
of  a  rail  road  compaDy, against  stock- 
holders, to  enforce  their  personal 
liability,  the  mere  proof  that  a  judg- 
ment has  been  obtained  by  the 
plaintiff,  against  the  company,  and 
an  execution  returned  unsatisfied,  is 
not  enough.  The  plaintiff  must  also 
prove  that  the  debt,  for  which  the 
judgment  was  recovered  was  of  the 
sort  named  in  the  statute.  And  when 
this  is  done,  the  amount  due  on  the 
execution  is  the  rule  of  damages,  ib 

5.  Such  actions  may  be  brought  by  all 
persons  employed  in  the  service  of 
the  company— whether  as  engineers, 
master  mechanics  or  conductors — 
who  have  not  a  distinctive  appella- 
tion, such  as  officers  or  agents  of  the 
company.  The  servant  who  em- 
ploys and  pays  the  man  working 
with  him,  is  entitled  to  the  benefit 
of  the  maxim,  qui  facii  per  aiiwn 
faeit  per  se.  ib 

5.  A  rail  road  corporation  formed  un- 
der the  general  rail  road  act,  is  not 
formed,  and  does  not  become  a  le- 
gal lH>dy,  until  all  the  requirements 
of  the  statute  have  been  complied 
with,  and  the  articles  filed  in  the  of- 
fice of  the  secretary  of  state.  Bufi 
T.  F^arrar,  618 

7.  Until  this  has  been  done,  the  sub- 
scription of  any  person  to  the  arti- 
cles is  a  mere  proposition  to  take  the 
number  of  shares  specified,  of  the 
capital  stock  of  the  corporation 
thereafter  to  be  formed,  and  not  a 
binding  promise  to  take  and  pay.  ^ 

8.  As  an  oblig:ation  it  is  inchoate,  and 
can  never  become  of  any  force  or 
effect  unless  the  articles  an  filed 
and  the  corporation  created.         ib 

9.  While  the  articles  remain  in  the 
hands  of  a  subscriber,  bef(Me  being 
filed,  he  may  erase  his  subscription, 
enthrely,  or  modify  it  as  he  sees  fit  il 
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2.  LiahHiiff  as  carriers. 


10.  Where  a  rail  road  company  receives, 
for  transportation,  property  address- 
ed to  a  person  at  a  point  beyond  the 
terminus  of  its  road,  it  will  be  un- 
derstood, in  the  absence  of  any  proof 
to  the  contrary,  to  have  agreed  to 
deliver  the  property,  in  the  same  or- 
der and  condition  iu  which  it  was 
received,  to  the  consignee.  Pay  v. 
The  Troy  and  Boston  Rail  Road 
Company,  882 

11.  It  is  not  the  duty  of  the  owner,  in 
case  of  injury  or  damage  to  the 
property,  to  inquire  how  many  dif- 
ferent corporations  make  up  the  en- 
tire lien  of  road  between  the  place 
of  shipment  and  the  place  of  deliv- 
ery ;  or,  having  ascertained  this,  to 
determine,  at  his  peril,  which  of 
such  corporations  has  been  guilty 
of  the  negligence  which  occasioned 
the  injury.  ib 

12.  If  a  rail  road  company  receiving 
freight  for  transportation,  intends  to 
limits  its  liability  to  injuries  occur- 
ring upon  its  own  road,  it  should 
provide  for  such  limitation,  in  its 
contract  ib 

18.  The  possession  of  a  rail  road  pass- 
age ticket  is  prima  facie  evidence 
that  the  holder  has  paid  the  regular 
price  for  it,  and  of  his  right  to  be 
transported,  at  some  time,  between 
the  places  specified  thereon,  on  some 
passenger  train.  And  if  it  is  unmu- 
tilated,  the  presumption  is,  that  it 
has  never  been  used  for  that  pur- 
pose. It  is  therefore  evidence  of  the 
agreement  or  undertaking  of  the 
corporation  to  transport  tho  holder 
to  the  place  mentioned,  on  its  pass- 
enger cars,  for  a  consideration  by 
him  paid.    Pier  v.  JFHnch,  614 

14.  The  words  "  good  this  trip  only*' 
upon  a  passage  ticket,  will  not  limit 
tho  undertaking  of  the  company  to 
any  particular  day,  or  any  specific 
train  of  cars.  They  do  not  relate  to 
time,  but  to  a  journey ;  and  if  the 
ticket  has  not  been  previously  used, 
it  entitles  the  holder  to  a  passage  on 
a  subsequent  day,  as  well  as  on  the 
day  it  bears  date.  ib 

See  Constable,  4. 

Constitutional  Law,  10. 
Bamaobs,  2,  8,  4. 
Stock,  2. 
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BECBIPT. 
See  Stock,  2. 

BECEIYEB. 

1 .  A  receiver  who  has  obtained  author- 
ity ft-om  the  court  to  sue,  is  not  only 
authorized  but  bound  to  proceed 
with  his  action,  and  he  is  not  to  be 
restrained  by  injunction  out  of  an- 
other court,  or  by  making  him  a  par- 
ty to  a  new  action  and  obtaining  an 
injunction  against  him.  Winjield  v. 
Baeon^  154 

2.  The  proper  method  of  restraining 
him  when  engaged  in  the  discharge 
of  his  official  trust,  is  by  application 
to  the  court  whose  officer  he  is,  for 
instructions.  ib 

3.  As  a  general  rule,  a  defendant  who 
has  an  equitable  defense  to  an  ac- 
tion, being  now  authorized  to  set  it 
up  by  answer,  is  bound  to  do  so,  and 
he  will  not  be  permitted  to  bring  a 
separate  action  merely  for  the  pur- 
pose of  restraining  the  prosecution 
of  another  actioh  pending  in  the 
same  court  ib 

4.  Nor  can  one  court,  in  thia  state, 
rightfully  enjoin  a  defendant  IVom 
proceeding  in  a  suit  in  another  court 
of  the  state,  having  equal  power  to 
grant  the  relief  sought  by  the  com- 
plaint ib 

See  Intebpleapbr. 


BENT. 

See  Covenant. 
Lease,  1, 2,  8. 


BENT  CHABQE. 

1.  The  rent  reserved  in  the  manor 
leases  which  exist  in  this  state  is  a 
rent  charge.  The  dietvm  to  the 
contrary,  in  Van  Renssdaer  ▼. 
Bradley,  (8  Dmto,  135,)  is  not  sus- 
tained by  authority.  Van  Rensselaer 
V.  Chadwiek,  888 

2.  Where  several  persons,  bebg  the 
owners  of  land  chargeable  with  rent, 
as  tenants  in  common,  make  parti- 
tion between  tiiemselves,  each  a»* 
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taming  the  payment  of  bis  equitable 
share  of  the  rent,  a  release  to  one  of 
the  owners  does  not  extinguish  the 
Uability  of  the  other.  tb 

8.  Thus,  where  lands,  charged  with  the 
payment  of  the  rents  reserved  in  the 
original  leases,  descended  to  the  de- 
fendant and  bis  brotber  J.  C,  from 
their  fatber,  tbo  lessee,  and  they 
made  partition  between  themselves, 
eaofa  conveying  to  the  other,  and 
each  agreeing  to  assume  and  pay  his 
equitable  proportion  of  the  rents; 
Heid  that  the  land  of  each  was  still 
liable  for  the  rent,  but  that,  as  be- 
tween themselves,  each  was  liable  to 
the  other  for  any  amount  he  was 
compelled  to  pay,  beyond  his  pro- 
portionate share.  ib 

4.  And  the  lessor  having,  subsequent 
to  such  partition,  and  apportionment 
of  the  rent,  executed  a  release  to 
J.  0.  of  all  hia  estate  and  interest  in 
the  portion  of  the  premises  conveyed 
to  J.  0.  on  the  partition  •,  it  was^r- 
iher  hdd  that  the  lessor,  by  the  ex- 
ecution  of  that  release,  made  himself 
a  party  to  the  partition,  and  became 
bound  by  the  apportionment  that 
had  been  made ;  and  that  he  could 
no  longer  claim  (torn  the  defendant 
the  payment  of  any  greater  amount 
of  rent  than  by  the  contract  for  par- 
tition between  him  and  J.  C.  he  bad 
agreed  to  pay.  ib 

6.  AUo  held  that  there  was  no  rule  of 
law  which  would  give  to  such  a 
transaction  the  effect  of  exonerating 
the  defendant,  or  his  land,  fVom  the 
payment  of  his  proportionate  share 
of  the  rent.  i6 

6.  No  case  is  to  be  found  in  which  rent, 
though  it  be  a  rent  charge,  if  in  its 
nature  it  be  divisible  and  apportion- 
able,  has  been  held  to  have  been  ex- 
tinguished as  to  the  tenant  of  one 
parcel  of  the  land,  by  a  release  to 
another  tenant  of  a  different  parcel 
held  by  him  in  sereralty.  Per  Har- 
ais,  J.  %b 

7.  Where  several  )>6rBons,  being  the 
owners  of  land  ctafirgeable  with  rent, 
as  tenants  in  common,  make  parti- 
tion between  themselves,  each  as- 
suming the  payment  of  his  equitable 
share  of  the  rent,  the  purchase  of  a 
portion  of  the  land,  by  the  owner  of 
the.  rant,  will  not  extinguish  the  lia- 


bility of  the  person  owiA^  the  other 
portion  of  the  premises.  Van  Betu- 
Meiaer  v.  Gijford^  349 

8.  After  a  contract  has  been  entered 
into,  between  the  tenanta,  for  the 
severance  of  their  interests,  each  is 
at  liberty  to  deal  with  the  lessor  as 
he  may  see  fit,  without  reference  to 
the  other,  and  to  extinguish  his  lia- 
bility, either  by  a  release  or  a  sale,  ib 

9.  Tho  lessor  may  make  himself  a  party 
to  such  an  agreement,  as  well  by 
purchasing  the  land  of  one  of  the 
tenants  and  thus  extinguishing  the 
rent  by  merger,  as  by  a  release,    ib 

10.  No  dealing  between  the  owner  of 
the  rent  and  the  owner  of  a  part  of 
the  land,  thus  held  in  sereralty,  can 
affect  either  the  rights  or  the  liabili- 
ty of  the  owner  of  the  reaidue.      t^ 

11.  Evidence  that  a  person  oocupying 
a  portion  of  premises  originally 
leased  to  several  persons  Jointly,  has 
settled  with  the  lessor  for  the  rent 
due  upon  that  part  of  the  demised 
premises  occupied  by  him,  is,  in  the 
absence  of  any  proof  to  the  contraiy, 
sufficient  to  justify  the  inference 
that  a  division  of  the  lands  has  been 
made  between  the  diflferent  ownen, 
aud  that  they  have,  by  contrsct, 
made  an  apportionment  of  the  rent 
between  themselves.  ib 

12.  A  rent  payable  in  fbwla  and  ser- 
vice with  carriage  and  horses  is  not, 
in  its  nature,  indivisible,  or  incapable 
of  being  apportioned.  ib 

18.  Where  the  owners  of  land  chaige- 
able  with  rent  which  cannot  be  ap- 
portioned, make  a  partition  between 
themselves,  each  beoomea  liable  for 
the  whole  rent;  H  sMms.  A 


BIGHT  OF  WAT. 

In  an  acUon  for  obstructing  a  right  of 
way,  the  plaintiff  is  not  to  be  limited 
to  the  recovery  of  nominal  damages. 
SmiUe  v.  HoMiings,  44 

See  Easement. 


ROCHESTER,  (City  or.) 

1.  The  act  to  amend  the  ctaartar  of  the 
city  of  Rochester,  paaed  July  6, 1861, 
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ineliidln;;  the  seetioiw  286  to  201  in- 
cliwiv6,  was  a  valid  law  Immerliately 
vpoD  its  passage  and  the  signature  of 
the  governor  thereto ;  and  the  provis- 
ion therein  that  those  sections  should 
not  take  effect  until  approved  by  the 
corporation,  merely  suspended  the 
power  of  the  common  council  to  act 
upon  said  sections  until  such  appro- 
val. Johnson,  J.  dissented.  Clarke 
V.  The  City  of  Rochester,  446 

2.  The  acts  of  tlie  city  of  Rochester,  in 
subscribing  fbr  the  stock  of  the  Qene- 
see  Valley  Rail  Road  Company,  and 
in  issuing  the  bonds  of  the  city  to 
pay  for  such  stock,  were  legal  and 
valid  acts;  and  the  city  was  entitled 
to  take  and  hold  such  stock,  or  to  sell 
it  to  individuals  as  valid  stock,  and  is 
bound  to  pay  the  bonds  so  issued. 
And  a  purchaser  of  such  stock  cannot 
have  his  contract  of  purchase  re- 
scinded, on  the  ground  of  its  inva- 
lidity, ib 


S 
SEDUCTION. 

1.  In  an  action  by  a  fkther,  for  the  seduc- 
tion of  his  duu^htor,  an  agreement  in 
writing  between  the  defendant  and 
the  daughter,  by  which  the  defendant 
admits  the  seduction,  and  agrees  to 
pay  her  a  sum  of  money,  and  the 
daughter  releases  and  discharges  him 
from  all  actions  for  damages,  and 
claims  of  every  kind,  is  admissible  in 
evidence,  not  for  the  purpose  of 
showing  the  extent  of  the  injury 
which  the  defendant  has  inflicted  on 
the  plaintiff,  or  the  amount  of  dam- 
ages to  which  the  latter  is  entitled, 
but  as  an  admission  by  the  defend- 
ant of  the  facts  necessaiy  tobe  proved 
by  the  plaintiff,  in  order  to  maintain 
the  action.  8.  B.  Strong,  J.,  dis- 
sented.    Tyavie  v.  Barger^       614 

2.  An  action  cannot  be  maintained,  by  a 
fktber,  fbr  the  seduction  of  his  daugh- 
ter, if  his  OAvn  wrongful  act,  or  omis- 
sion, co-operated  with  the  misconduct 
of  the  defendant,  to  produce  the  dam- 
ages sustained.  ib 

8.  Proof  that  the  plaintiff  knew  of  the 
improper  intercourse  between  his 
daughter  and  the  defendant,  when  it 
took  pUice,  and  did  not  interfere  to 
prevent  it ;  or  that  he  coanivcd  at  the 


intereoQTse,  and  oonsented  to  his 
daughter  and  the  defendant  being 
together  and  having  such  inter- 
course, alter  it  came  to  his  knowl- 
edge, is  a  bar  to  an  action  by  the  fa- 
ther, for  the  seduction  of  his  daugh- 
ter, per  quod  eervttiiaii  amisU.      ib 

.  But  if  those  tkcts  are  not  set  up  in 
the  answer,  as  a  defense,  nor  oflfered  in 
mitigation  of  damages,  but  are  ofier- 
ed  to  be  proved  on  the  ground  that 
they  will  Aimish  a  complete  defense 
to  the  action,  the  evidence  is  inadmis- 
sible.   S.  B.  Strono,  J.,  dissented,  ib 


6.  Where,  in  an  action  fbr  seduction,  the 
jury  fbund  a  verdict  fbr  the  plaintiff 
for  S8000,  the  court  refbsed  to  grant 
a  new  trial  on  the  ground  of  ezces- 
siveness  of  damages.  ib 
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SHERIFF. 

What  will  amount  to  a  permission,  ftom 
the  plaintiff's  attorney,  to  a  sheriff, 
to  retain  an  execution  in  his  hands 
beyond  the  return  day,  for  the  pur- 

.  pose  of  endeavoring  to  collect  the 
amount ;  so  as  to  aflfbrd  a  Justiflca- 
tion  to  the  sheriff  for  omitting  to  col- 
lect the  debt  and  relnm  the  execution 
within  the  time  limited  by  law.  Hum- 
phrey V.  Haihom,  278 

See  DiMAOSS. 


STOCK. 

1.  A  person  selling  stock  to  be  delivered 
at  a  future  day,  may  recover  the 
price,  upon  a  tender  to  the  purchaser 
of  the  certificates  of  stock,  with  a 
power  of  attorney  to  transfer  the  same, 
and  demand  and  refusal  of  payment, 
without  an  actual  transfer  of  the 
stock  into  the  name  of  the  purchaser ; 
where  the  purchaser,  at  the  time  of 
the  tender,  makes  no  objection  for 
want  of  a  transfer,  but  rejects  the 
stock  altogether,  and  refuses  pay- 
ment on  any  terms.  Alunn  v.  Bttr* 
num,  288 
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2.  Ott  the  Ist  of  October,  1861,  B.  & 
Q.  L.  S.  held,  by  assignment  from 
L.,  the  person  named  therein,  a  re- 
ceipt or  certificate  iu  these  words: 
"  Office  of  Illinois  Central  R.  R.  Co., 
New  York,  May  1,  1851.  Received 
of  T.  W.  L.  97500  advanced  to  the 
Illinois  Central  Rail  Road  Company, 
and  to  be  repaid  to  him  or  his  order, 
with  interest  at  the  rate  of  six  per 
cent  per  annnm,  on  demand,  or  re- 
ceived in  payment  ten  dollars  on 
each  share  of  the  capital  stock  of 
said  company,  to  be  issued  to  him  or 
his  assigns,  whenever  the  directors 
shall  authorize  the  issue  of  the  second 
million  of  the  stock,  under  the  pro- 
visions of  a  resolution  of  the  board 
of  directors,  passed  on  the  17th  dav 
of  April,  1851.  M.  K.,  Tieas'r  III. 
C.  R.  B.  Co."  This  receipt  was  as- 
signed to  the  plaintiff  by  R.  dc.  G. 
L.  S.,  on  the  said  1st  of  October, 
by  an  indorsement  thereon,  "to- 
gether with  the  right  to  take  and 
receive  to  his  own  use  and  account 
150  shares  of  the  stock  to  be  issued 
as  set  forth  in  the  receipt,"  the  as- 
signors reserving  the  remainder  of 
the  stock  for  their  own  use  and  ac- 
count. On  the  same  day  R.  &<  O.  L. 
S.  made  and  delivered  to  the  plain- 
tiff their  promissory  note  of  that 
date,  for  $7000,  payable  in  six 
months,  with  interest,  which  recited 
that  the  makers  had  deposited  with 
the  payee,  with  authority  to  collect, 
sell  or  assign  the  same,  the  receipt 
or  certificate  above  mentioned.  On 
the  3d  of  April,  1852,  R.  &  G.  L.  S. 
executed  and  delivered  to  the  plain- 
tifi*  another  note,  of  that  date,  for  the 
same  amount  and  of  the  same  tenor 
as  the  first,  reciting  the  delivery  of 
the  script  for  the  same  purpose,  and 
with  the  same  authority  to  the  plain- 
tiff to  collect,  seller  assign  the  same. 
They  at  the  same  time  indorsed  on 
the  receipt  or  certificate,  the  follow- 
ing :  "  For  value  received,  wo  hereby 
assign  and  transfer  to  W.  S.  M.  the 
right  to  take  a  further  150  shares  of 
the  stock  within  mentioned,  when 
the  same  is  issued,  making  in  all 
800  shares  which  are  to  l^  deliv- 
ered to  him."  On  the  6th  of  Oc- 
tober, 1852,  R.  &  G.  L.  S.  gave  to 
the  plaintiff  another  note  for  S7000, 
payable  in  ninety  days,  which  recited 
that  they  had  deposited  the  said  cer- 
tificate with  the  plaintiff  as  "  col- 
lateral security,"  with  authority  to 
sell  the  same  coi  the  non-perfbrm- 


ance  of  said  promise.  The  two  Utter 
notes  were  renewals  or  extensions  of 
the  loan  of  $7000  made  at  the  date 
of  the  first,  and  at  the  time  of  the 
ti'ial  had  been  paid  and  were  in  the 
possession  of  the  makers.  The  sec- 
ond million  of  stock  was  afterwards 
issued  by  the  company,  and  the  750 
shares  were  issued  to  R.  S.  on  the 
receipt,  and  800  shares  were  delivered 
to  the  plaintiff  by  him,  and  the  cer- 
tificate was  surrendered  to  the  com- 
pany. On  the  17tii  of  November, 
1852,  the  company  resolved  to  issoe 
70,722  additional  shares,  and  deter- 
mined to  whom  they  should  be  is- 
sued, and  in  what  nunibtt*  to  each 
person.  No  part  of  the  new  stock 
was  allotted  to  the  plaintiff,  as  own- 
er of  the  800  shares.  If  the  70,722 
new  shares  had  been  distributed  to 
the  previous  hoMers  of  stock  in 
proportion  to  their  shases,  there 
would  have  fallen  to  the  plaintiff,  as 
holder  of  the  800  shares,  6G2  shares 
of 'the  new.  The  plaintiff  claimed 
that  he  was  entitled  to  the  562  new 
shares  as  an  accretion  upon  the  300 
old  shares.  He  had  no  knowledge  of 
the  issue  or  allotment  of  the  new 
stock,  at  the  time,  nor  until  after 
the  receipt  of  his  300  shares,  on  the 
23d  of  December  1852.  R.  S.  ivas 
the  president  of  the  company,  and 
controlled  all  its  operations,  and  the 
plaintiff  alleged  that  R.  &  G.  L.  S. 
intentionally  kept  him  in  ignorance 
of  the  allotment,  and  of  his  rights, 
and  by  that  means,  and  their  control 
over  the  company,  secured  to  them- 
selves the  whole  of  the  new  stock 
allotted  to  Uie  300  shai-^  so  held 
by  him,  and  caused  the  same  to  be 
issued  to  them,  and  claimed  to  hold 
it,  which  new  .stock  was  worth  a  pre- 
mium of  $35  per  share.  Held,  1 .  That 
the  original  receipt  of  the  treasurer 
gave  to  the  person  named  therein, 
or  the  holders,  only  the  right  to  take 
the  750  shares  at  their  option,  and 
the  holders  of  that  receipt  could  not, 
by  virtue  of  it,  claim  to  be  holders 
of  the  stock  mentioned  in  it.  or  to  have 
any  right  thereto,  until  they  had 
elected  and  given  notice  of  their  in- 
tention to  take  it.  That  the  plain- 
tiff, therefore,  until  he  had  done 
this,  had  no  right  to  the  stock,  cither 
as  between  him  and  his  assignors, 
or  OS  between  him  and  the  company. 
2.  That  the  rights  of  the  plaintiff 
must  depend  upon  the  state  of  things 
existing  at  the  time  the  new  stock 
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wtt  created  and  imaed;  and  that, 
not  being  at  that  time,  the  owner  of 
the  800  shares  of  stock,  and  not  be- 
coming such  owner  by  electing  to 
take  the  same,  until  more  than  a 
month  afterwards,  he  had  none  of 
the  rights  of  a  stockholder,  in  respect 
to  the  now  issue  of  stock.  8.  That 
the  ownership  of  the  800  shares  did 
not  necessarily,  nor  so  &r  as  the  ev- 
idence showed,  entitle  the  holder  to 
the  562  shares  of  new  stock,  and  a 
distribution  of  the  same  to  him. 
4.  That  if,  as  between  the  plaintiff 
and  R.  d&  G.  L.  S.  the  former  had 
been  entitled  to  the  562  shares  of 
new  stock,  the  company,  not  having 
any  notice  of  his  rights,  were  not 
bound  by  them.  5.  That  although 
certain  information  came  to  R.  S. 
the  president  of  the  rail  road  com- 
pany, casually,  while  acting  as  agent 
of  R.  6b  G.  L.  S.,  that  that  firm  had 
contracted  conditionally  to  sell  to 
the  plaintiff  some  stock  of  the  com- 
pany, if  given,  without  any  intima- 
tion that  it  was  intended  or  designed 
to  give  notice  to  him,  or  the  compa- 
ny, or  that  he,  as  president,  or  the 
company  as  his  principal,  should 
take  notice  of  it  or  regard  it,  or  the 
rights  or  claims  of  the  plaintiff,  such 
information,  thus  received,  did  not 
bind  the  company  as  notice.  6.  That 
the  surrender  of  the  receipt  or  cer- 
tificate, to  the  company,  with  the 
indorsements  thereon,  made  afler  the 
new  stock  was  created,  and  the  mode 
of  its  distribution  resolved  upon  and 
carried  out  by  the  company,  was  no 
notice  to  the  company  of  the  plain- 
tiff's rights.  RoosRVELT,  J.,  dis- 
sented. Miller  V.  T%e  IlUnoU  Cen- 
tral Rail  Road  Co,  812 

See  Bills  of  Ezchinge  dtc.  7)  8. 


SURROGATE. 

1.  The  statute  which  recognisses  the 
right  of  a  creditor  to  call  for  an  ac- 
count by  an  executor  or  administra- 
tor, and  gives  to  the  surrogate  the 
power  to  decree  the  payment  of  a 
debt,  or  any  part  of  it,  is  to  be  under- 
stood as  applying  to  undiipvied 
debts.^  Dteosway  v.  ll^e  Bank  of 
Waehinffto»f  60 

^2.  The  statute  iiovhere,in  express  terms, 
confers  upon  the  aorrogate  th»  power 


to  adjudicate  upon  the*  existence,  va- 
lidly or  amount  of  a  debt  claimed 
against  the  estate  of  a  decedent,  upon 
a  final  settlement,  where  the  debt 
claimed  is  disputed  by  the  executor 
or  administrator.  And  a  surrogate 
should  not  assume  the  exercise  of 
such  power  by  inference  or  implica- 
tion, ib 

8.  The  legislature  intended  that  juris- 
diction over  those  questions  should 
remain  exclusively  in  the  courts  of 
common  law  and  equity,  where  it  ap- 
propriately belongs.  ib 

4.  Previous  to  the  act  of  1850,  *'  for  the 
protection  of  purchasers  of  real  es- 
tate upon  sales  by  order  of  surro- 
gates," the  onus  of  proving  that  the 
surrogate  had  jurisdiction  of  the  sub- 
ject matter,  and  of  the  persons  inter- 
ested in  the  property,  was  upon  those 
claiming  title  through  the  proceed- 
ings before  the  surrogate  and  the  sale. 
But  since  the  act  of  1850,  the  onus 
probandi  is  ux>on  those  who  claim  in 
opposition  to  a  sale  had  under  an 
order  of  the  surrogato,  to  show  that 
no  guardians  were  appointed,  by  the 
surrogate,  for  infant  owners.  Chan- 
dler V.  Northrop,  129 

5.  The  legislature,  by  the  act  of  1850, 
intend^  to  include  all  sales  which 
had  been  previously  made,  by  order 
of  surrogates,  pursuant  to  the  provis- 
ions of  the  original  act,  and  which 
provisions  are  contained  in  the  revis- 
ion of  such  act  Sales  made  prior  to 
the  enactment  of  the  revised  statutes, 
and  under  the  revised  laws  of  1818, 
were  therefore  embraced.  ib 

6.  The  act  of  1850  was  not  unconstitu- 
tional, as  applied  to  sales  of  property 
made  before  the  passage  of  the  act ; 
no  vested  right  being  thereby  impair- 
ed or  changed,  but  merely  a  rule  of 
evidence.  ib 


T 

TAXES  AND  TAXATION. 

See  Injunction,  8, 4. 
Mandamus,  1,2. 


TRADE-MARKS. 
See  Iniunctjon,  2. 
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1.  The  admiiBion  of  leading  qtiesUons, 
Id  the  examination  of  a  witness,  is  al- 
wa^rs  in  the  discretion  of  the  court, 
su^ect,  however,  to  be  reviewed,  and 
will  not  be  regarded  as  error  unless 
the  discretion  has  been  abused.  Budr 
Jong  V.  Van  Notirand,  25 

2.  A  witness  will  not  be  allowed  to  tea* 
tify  as  to  a  conversation  in  which  a 
previous  witness  was  engaged,  for  the 
purpose  of  impeaching  him,  unless 
such  previous  witness  has  been  first 
interrogated  upon  the  subject  of  that 
conversation.  ih 

8.  Where,  upon  the  trial  of  a  cause, 
objectionable  testimony  is  given,  in 
answer  to  a  question  which  is  not  ob- 
jected to,  and  which  does  not  necessa^ 
rily  call  for  any  such  evidence,  and 
the  judge  immediately  declares  the 
testimony  inadmissible,  and  in  his 
charge  to  the  Jury  directs  them  to 
disregard  it,  the  giving  of  such  testi- 
mony affords  no  groui»l  for  granting 
anew  trial.     Travit  v.  Barger^  614 

4.  "Where  matters  oflfered  in  evidence  by 
the  deft;ndant  furnish  a  complete  bar 
to  the  plaintifTs  action,  they  must  be 
pleaded.  If,  however,  instead  of  be- 
ing a  complete  defbnse,  they  go  only 
to  the  extent  of  his  recovery — to  the 
amount  of  his  damages— they  may  be 
given  in  evidence  without  having 
been  pleaded.  ib 

6.  Where  evidence,  ofibred  to  be  given, 
as  a  defense  to  the  action,  is  excluded 
by  the  Judge,  on  the  ground  that  it  is 
not  warranted  by  the  pleadings,  the 
party  should  offer  it  again,  in  mitiga- 
tion of  damages,  if  he  wishes  to  avail 
himself  of  it,  for  that  purpose.       ib 


TROVER. 

1.  Where  the  cause  of  action  alleged  in 
a  complaint,  is  one  accruing  to  the 
plaintiff  by  the  unlawful  conversion 
of  property  when  he  was  the  owner 
of  it,  and  not  one  which  accrued  to  a 
former  o^Tier  of  the  property,  by  a 
conversion  during  his  ownerhsip,  and 
which  has  been  assigned  to  the  plain- 
tiff, the  plaintiff  cannot  avail  him^self 
of  a  conversion  by-  the  defendant 
while  another  person  was  the  owner, 


and  before  the  safe  of  fhe  pirapertj-by 
him  to  the  plaintiit  B&wmnm  v. 
Eketon^  628 

2.  A  reftisal  to  comply  wfth  a  demand 
is  only  evidence  of  a  oooversSoa 
where  an  ability,  at  the  time,  to  com- 
ply with  it,  is  proved.  %h 

8.  A  demand  of  property,  after  the  ale 
thereof  to  the  plaintiff  by  the  fonner 
owner,  and  the  disclaimer,  by  the 
person  of  whom  the  demand  is  made, 
of  any  knowledge  of  the  property, 
and  his  omission  to  deliver  it,  it  hav- 
ing been  previously  lost  or  stolen, 
and  he  not  having  poesesaion  thereof 
at  the  time,  is  not  evidenoe  of  a  ooo- 
version.  tft 


u 

USURT. 
Sm  Ambmoiisiit,  1. 


w 


WARRANTY. 

1.  To  sustain  an  action  upon  a  warran- 
ty, it  is  not  necessary  that  all  the  rep- 
resentations made  by  the  deftadant 
ahould  be  fldse,  or  all  actionable.  If 
any  part  of  the  representations  are  ac- 
tionable, it  will  aufflce.  Sweet  v. 
Bradley,  649 

2.  Where  a  partner,  upon  seBing  prom- 
issory notes  belonging  to  the  £m,  and 
for  their  benefit,  stated  to  the  pur- 
chaser that  he  would  wanant  them  to 
be  good  notes,  and  they  would  be 
paid ;  that  they  were  given  for  a  val- 
uable consideration,  ai^  were  regular 
business  paper;  that  the  makers 
were  responnble,  and  worth  M^iOOO 
or  S50,000,  and  the  indoraer  worth 
825,000;  which  representations  were 
false,  and  the  makers  insolvent ;  HM 
that  the  firm  was  bound  by  the  rspre- 
sentations  made  by  the  partner  on 
selling  the  notes ;  and  that  an  aetion 
would  lie  against  all  the  memben  of 
the  firm,  upon  the  warranty.  ib 

8.  A  positive  affirmation  of  a  fiMt  h  a 
sufficient  warranty.  ik 
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4.  Ab  affirmation  in  regard  to  an  exist- 
ing ikct,  distinctly  and  positively 
maie,  in  negotiations  for  trade,  should 
be  regarded  as  a  contract,  and  en- 
forced as  a  warranty.  ib 

6.  In  an  action  brought  upon  a  warran- 
ty by  an  assignee,  the  measure  of 
damages  is  the  sum  which  the  as- 
signor might  have  recovered,  had  the 
action  been  brought  in  his  name. 
The  amount  paid  by  the  assignee,  for 
the  right  of  action,  is  not  the  rule. 
The  warrantor  must  make  cood  his 
warranty.  ib 


WILL. 

1.  To  avoid  a  will,  on  the  ground  of  the 
mental  disability  of  the  tesUtor,  it  is 
not  enough  that  the  testator  may  at 
some  former  period  have  been  labor- 
ing under  some  disability;  but  the 
question  is,  had  he  the  capacity  to 
make  a  will  at  the  time  of  the  execu- 
tion of  the  instrument.  Brown  v. 
Tbrrey,  583 

2.  Until  the  contrary  appears,  sanity  is 
to  be  presumed :  and  where  an  act  is 
sought  to  be  avoided  on  the  ground 
of  mental  disability,  the  burden  of 
proof  is  on  the  party  who  alleges  the 
disability.  ib 

8.  A  testator  who  died  in  1858,  aged  78 
years,  bad  for  some  years  previous  to 
the  execution  of  his  will,  in  1848, 
been  subject  to  occasional  fits  of  epi- 
lepsy which,  fbr  the  time  being,  pro- 
duced great  physical  prostration,  and 
for  a  season  enfeebled  his  mental  ener- 
gies, and  impaired  his  power  of  mem- 
ory. For  many  years  he  bad  been 
in  the  habit  of  taking  largo  doses  of 
laudanum,  to  relieve  his  sufferings. 
At  times  he  was  childish,  and  inca- 
pable of  much  effort  of  any  kind,  and 
failed,  on  a  few  occasions,  to  recog- 
nize his  intimate  acquaintances.  On 
the  other  hand  it  was  shown  by  sev- 
eral witnesses  that  he  gave  directions 
in  regard  to  his  affiiirs,  made  bargains, 
and  transacted  business,  and  was  con- 
sulted by  his  neighbors  for  the  last 
8  or  10  years  of  his  li/b,  and  down  to 
within  a  year  or  two  of  his  death,  and 
was  esteemed  a  man  of  sound  Judg- 
ment and  good  business  capacity. 
And  it  waa  shown  by  the  tastimony 


of  the  attorney  who  drew  the  will  and 
the  first  codicil,  and  was  present  when 
they  were  executed,  and  by  the  per- 
son who  drew  the  last  two  codicils 
and  witnessed  their  execution,  in 
1847  and  1849,  that  on  all  those  occar 
sions  the  testator  was  apparently  in 
the  per^  possession  of  his  fkculties, 
and  fhlly  apprehended  the  nature  of 
the  business  he  was  transacting,  and 
avowed  distinctly  that  the  testament- 
ary dispositions  he  then  made  were  in 
'  precise  accordance  with  his  views  and 
intentions.  Held  that  the  testator 
had  sufficient  mental  capacity  to  dis- 
pose of  his  property  by  will ;  and  the 
decree  of  the  surrogate,  admitting 
the  will  and  codicils  to  probate,  was 
affirmed.  ib 

4.  In  all  cases  of  doubt,  such  a  construc- 
tion should  be  given  to  a  will  as  to 
make  the  minor  and  subordinate  parts 
asree  with  the  main  design.  Ash  v. 
Coleman^  645 

5.  A  testatrix  devised  certain  real  and 
leasehold  property  to  the  two  children 
of  her  nephew  Thomas  Ash,  viz: 
Mary  £.  Ash  and  Thomas  F.  Ash, 
their  heirs  and  assigns ;  to  have  and 
to  hold  the  same  unto  the  said  Mary 
£.  and  Thomas  F.  their  heirs  and  as- 
signs forever,  to  be  equally  divided 
between  them,  share  and  share  alike. 
And  in  case  of  the  death  of  either  of 
them,  then  to  the  survivor  of  them 
and  his  or  her  heirs  and  assigns.  And 
%n  COM  of  the  death  of  botii  of  them 
before  they  should  arrive  at  lawful 
age,  then  the  testatrix  gave  and  de- 
vised the  property  to  hernephew,  the 
said  Thomas  Ash,  his  heirs  and  as- 
signs forever.  The  devisees  survived 
the  testatrix.  Both  attained  the  age 
of  21  years,  and  died,  Mary  £.  Ash 
on  the  14th  of  December,  1848,  and 
Thomas  F.  Ash  on  the  12th  of  Feb- 
ruary, 1847.  Held^  that  the  inten- 
tion of  the  testatrix  was  that  the  sec- . 
ondary  devise  should  take  effect,  if 
at  all,  upon  the  termination  of  li^  at 
some  referable,  determinate  period, 
viz :  before  her  own  decease,  or  un- 
der lawful  age,  and  not  indefinitely. 
And  that,  both  devisees  having  sur- 
vived the  testatrix  and  attained  the 
age  of  21  years,  each  was  entitled  to 
an  equal  moiety  of  the  estate  devised. 
And  that  upon  the  death  of  the 
shortest  liver,  the  whole  estate  did 
not  go  to  the  survivor.  ib 
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WILLIAMSBUEGH,  (City  op.) 

.  The  powers  poasesaed  by  the  oommon 
coancil  of  the  late  city  of  Williams- 
bargh  to  open,  regulate,  grade  and 
pave  streets,  &c.  instead  of  bein<r  gen- 
eral, were,  by  the  law  cf^nferring 
those  powers,  made  subject  to  cer- 
tain important  restrictions  and  limita- 
tions. No  proceedintfs  could  be  taken 
to  open,  regulate,  grade  or  pave  any 
street  or  avenue,  except  upon  peti- 
tion signed  by  one-third  of  the  per- 
sons owning  land  sitAted  within  the 
assessment  limits.  These  provisions 
of  law  being  public,  and  all  the  pre- 
liminary proceedings  leading  to  the 
determination  of  the  common  council 
to  make  a  particular  improvement, 
being  matters  of  public  record  in  the 
office  of  the  city  clerk,  all  persons  are 
chargeable  with  notice  of  the  law  and 
of  such  proceedings.  Swift  v.  The 
City  of  Williamsburgh,  427 

I.  If,  therefore,  an  individual  enters 
into  a  contract  with  the  corporation, 
for  improving  a  street,  he  cannot,  af- 
ter having  performed  a  portion  of  the 
work,  maintain  an  action  against  the 
corporation  to  recover  damages,  on 
the  ground  that  he  was  induced  to 
enter  into  such  contract,  and  to  per- 
form the  work,  upon  the  fklse  reprc 
sentations  of  the  defendants,  that  one- 
third  of  the  owners  of  lands  to  be 
assessed  had  petitioned  fbr  the  im- 
provement, and  that  the  corporation 
had  taken  the  necessary  proceedings 
to  authorize  them  to  make  the  same ; 


whereas  no  such  petition  had  in  ftd 
been  presented,  and  the  corporatioQ 
had  no  power  to  cause  an  assessment 
fbr  the  expense  of  the  improvement 
to  be  made,  or  to  contract  wiUi  the 
plaintiff  for  the  performance  of  (he 
work.  A 

3.  It  is  the  duty  of  persons  about  to 
enter  into  a  contract  with  the  corpo- 
ration for  the  performance  of  work 
in  improving  the  streets,  which  is  to 
be  paid  for  by  an  assessment  upon 
the  district  benefited,  first  to  examine 
the  records  in  the  city  clerk's  office, 
to  see  whether  a  proper  petition  has 
been  presented,  and  the  other  prelim- 
inary steps  taken.  ib 


WITNESS. 
Se9  Trul,  1,  2. 

WORK  AND  LABOR. 

1.  The  sickness  or  death  of  a  party  ood- 
tracting  to  peribrm  a  particular  per- 
sonal service,  is  a  legal  excuse  for  the 
non-perfbrmance  of  the  work,  Id  a 
case  where  compensation  is  made  de- 
pendent upon  tlillperfbniiance.  Wciife 
V.  Howes^  174 

2.  In  such  a  case  the  party,  or  his  lep* 
resentatives,  may  recover  upon  the 
quantum  vuruU,  pro  rata,  fix  the 
aerrioe  actually  performed.  ^ 


EKD   OF  YOLUHE  TWENTT-FOUB. 
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